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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart,  C.  J. 
Archibald  McLean,  J. 
"       Robert  Easton  Burns,  J. 


The  Bank  of  Upper  Canada  v.  Killaly. 

Agreement  to  build  cars — Construction  of —  When  property  vests-^JSank  of 
Upper  Canada — Eight  of  to  take  security  on  chattels. 

One  P.  in  January,  1860,  agreed  to  build  for  the  Grand  Trunk  Railway  Co. 
100  cars  of  a  specified  pattern,  to  be  delivered  in  four  months  and  a-half 
from  that  time  on  their  track  at  Toronto  free  of  charge ;  the  company 
to  pay  $825  for  each  car,  payments  to  be  made  monthly  on  the  estimate 
made  by  a  person  appointed  by  the  company  on  materials  furnished  and 
work  done ;  '*J)ayments  to  be  made  to  the  satisfaction  of  the  Bank  of 
Upper  Canada,  who  are  to  act  as  receivers." 

AH  but  16  cars  were  delivered,  and  these  16  the  inspector  of  the  company 
had  approved  of,  and  they  were  sent  to  the  Suspension  Bridge  to  wait  for 
the  springs,  which  the  company  were  to  furnish. 

On  the  24th  of  September,  1860,  the  bank  and  the  Grand  Trunk  Railway 
Co.  entered  into  an  agreement,  reciting  the  contract,  and  that  the  bank 
had  made  large  advances  on  account  of  it,  and  had  agreed  to  advance  the 
necessary  sum  to  complete  it  and  to  acquire  the  title  to  the  cars.  The 
company  then  assigned  all  their  interest  in  the  agreement  and  cars  to 
the  bank,  and  the  bank  leased  them  back  to  the  company  for  three  years 
at  a  rent  named,  with  a  proviso  that  on  payment  of  their  debt  to  the  bank 
the  cars  should  revert  to  the  company.  After  this  P.  received  moneys 
from  the  bank  on  account  of  the  contract. 

Held,  that  by  the  agreement  the  cars  vested  in  the  company  before  delivery  ; 
that  the  bank  were  not  precluded  by  their  charter  from  taking  security 
upon  them,  and  that  they  were  entitled  therefore  as  against  an  execution 
creditor  of  P. 


This  was  an  interpleader  issue  to  try  the  right  to  certain 
cars  seized  by  the  sheriff  of  the  county  of  Welland  upon  an 
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10  queen's  bench,  trinity  term,  25  VIC,  1861. 

execution  at  the  suit  of  the  defendants  against  Charles 
Pierson. 

The  case  was  tried  at  Welland  before  Biehards,  J.,  when 
the  facts  appeared  as  follow : 

Pierson  had  entered  into  a  contract  to  build  at  Niagara 
100  cars  for  the  Grand  Trunk  Railway  Company,  which 
contract  was  comprised  in  the  two  letters  following.  The 
first  from  Pierson  to  Mr.  Shanly,  the  manager  of  the  rail- 
way company,  thus : 

Montreal^  January  26th,  1860. 

"  Dear  Sir, — I  propose  to  build  for  the  Grand  Trunk  Rail- 
way Company  one  hundred  (100)  box  freight  cars  like  the 
one  numbered  1681,  furnished  by  the  company  as  a  pattern 
car,  and  according  to  a  specification  which  I  have  signed. 
The  cars  to  be  delivered  in  four  and  a-half  (4J)  months  from 
this  date,  free  of  charge  for  delivering,  on  the  track  of  the 
Grand  Trunk  Company  in  Toronto. 

The  Grand  Trunk  Railway  Company  paying  for  each  car 
eight  hundred  and  twenty-five  dollars  ($825.)  Payments  to 
be  made  by  the  Grand  Trunk  Company  monthly  on  the 
estimate  made  by  a  person  appointed  by  the  company  on 
materials  furnished  and  work  done.  Payments  to  be  made 
to  the  satisfaction  of  the  Bank  of  Upper  Canada,  who  are  to 
act  as  receivers." 

The  second  letter  was  from  Mr.  Shanly,  the  manager  of 
the  railway  company,  as  follows,  addressed  to  Pierson : 

Montreal,  26th  of  January,  1860. 

"  Dear  Sir, — I  accept  your  proposal  of  this  day's  date, 
for  furnishing  to  this  company  one  hundred  (100)  box  freight 
cars  in  accordance  with  the  pattern  car  (1681)  and  specifica- 
tion furnished  by  our  locomotive  superintendent.  Terms  of 
payment  and  period  of  delivery  to  be  as  stated  in  your 
letter." 

The  cars  mentioned  were  all  delivered,  with  the  exception 
of  sixteen,  during  the  summer  of  1860.  It  appeared  that  the 
Grand  Trunk  Company  furnished  the  springs.  With  respect 
to  the  sixteen  cars,  which  were  all  that  were  in  question  in 
this  suit,  they  were  finished  and  completed,  with  the  excep- 
tion of  the  springs,  by  about  the  6th  of  August,  and  the 
inspector   of  the  Grand  Trunk   Company  appointed  to 
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examine  them  had  examined  and  approved  of  them.  The 
springs  had  not  yet  arrived  from  England  on  the  6th  of 
September,  but  Pierson  removed  the  sixteen  cars  from 
Niagara,  where  they  were  built,  to  the  Suspension  Bridge 
at  the  Falls  of  Niagara,  in  September,  in  order  to  fit  the 
springs  to  the  cars  there  when  they  arrived,  and  then  to 
remove  them  by  the  Great  Western  Railway  to  complete  the 
delivery  at  Toronto. 

On  the  24th  of  September  1860,  the  Grand  Trunk  Rail- 
way Company  and  the  Bank  of  Upper  Canada  entered  into  an 
agreement  in  respect  of  the  cars,  by  deed  under  the  respec- 
tive corporate  seals  of  the  parties.  This  deed  recited  the 
contract  made  with  Pierson  for  the  cars,  besides  another 
contract  with  other  parties  agreeing  to  furnish  locomotives  : 
that  the  Grand  Trunk  Railway  Company  were  unable  to 
carry  out  the  the  agreements  :  that  the  bank  had  made 
large  payments  for  the  company  on  account  of  the  agree- 
ments; and  that  the  bank  agreed  to  make  the  necessary 
payments  for  the  completion  of  the  cars,  and  to  acquire  the 
title  thereto,  and  to  lease  the  same  to  the  company  upon  the 
terms  in  the  deed  mentioned.  Then  the  deed,  for  these  con- 
siderations, continued  thus  :  "  The  Grand  Trunk  Company 
of  Canada  have  bargained,  sold  and  assigned,  and  by  these 
presents  do  bargain,  sell  and  assign,  to  the  bank  of  Upper 
Canada,  the  said  engines,  tenders  and  cars,  and  all  the 
right,  title  and  interest  of  them,  the  said  Grand  Trunk 
Railway  Company  of  Canada,  of,  in,  and  to  the  same,  and  of, 
in,  and  to  said  agreements  so  made  as  aforesaid  for  the  con- 
struction of  the  said  engines  and  cars.  To  have,  hold,  take 
and  receive  the  said  engines  and  cars,  to  them,  the  Bank  of 
of  Upper  Canada,  and  their  successors  for  ever." 

The  deed  then  contained  a  lease  of  the  100  cars  to  the 
company  at  a  named  rent  per  week  for  the  space  of  three 
years,  unless  the  debt  which  the  company  owed  the  bank 
were  sooner  paid ;  and  when  the  debt  should  be  paid  the 
property  in  the  cars  was  to  revert  to  the  company. 

It  was  proved  that  Pierson  received  certificates  from  the 
person  appointed  by  the  Grand  Trunk  Company  to  make 
estimates  on  materials  furnished  and  work,  as  follows  :  on  the 
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11th  of  April  and  on  the  3rd  of  May ;  the  first  amouiited 
to  124,500,  and  the  next  to  $26,400,  and  Pierson  received 
both  of  these,  less  15  per  cent.,  which  was  retained  until 
the  cars  were  delivered.  After  the  3rd  of  May  Pierson 
received  payment  from  the  Bank  of  Upper  Canada  without 
any  further  certificates  from  the  company,  and  between  the 
3rd  of  May,  1860,  and  the  8th  of  February,  1861,  he 
received  from  the  bank  on  account  of  the  contract,  $28,550. 

The  defendant's  execution  against  Pierson  was  delivered 
to  the  sheriff  on  the  20th  of  November,  1860,  and  the  day 
following  the  sheriff  seized  the  sixteen  cars  at  the  Suspension 
Bridge  as  the  property  of  Pierson.  The  springs  had  not 
yet  arrived,  and  the  cars  were  awaiting  them. 

Pierson  was  also  indebted  by  judgment  to  the  Bank  of 
Upper  Canada,  and  on  the  10th  of  January,  1861,  a  writ  of 
fi,  fa.  was  placed  at  their  suit  in  the  sheriff's  hands  against 
Pierson.  The  bank  solicitor  instructed  the  sheriff  to  seize 
the  cars  upon  that  writ,  and  to  deliver  them  under  that 
execution  to  an  agent  of  the  bank  at  once.  The  springs 
arrived  some  time  in  January,  and  about  the  first  week  in 
February,  while  Pierson  was  fitting  the  springs  to  the  cars, 
they  were  again  seized  upon  another  writ  of  fi.  fa.  at  the 
suit  of  some  one  else  against  Pierson. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  the  court  to  enter  a  verdict  for  him,  if  the 
evidence  established  that  at  the  time  of  the  seizure  the  pro- 
perty in  the  cars  was  still  in  Pierson,  or  that  the  plaintiffs 
had  no  title  to  the  cars. 

During  last  term  Richard  Miller  obtained  a  rule  nisi 
accordingly.  He  cited  Blackburn  on  Sales,  chapter  2 ;  Add. 
on  Con.  221 ;  Atkinson  v.  Bell,  8  B.  &  C.  282,  S.  C.  2  M. 
&  R.  301 ;  Mucklow  v.  Mangles,  1  Taunt.  318 ;  Laidler  v. 
Burlinson,  2  M.  &  W.  615 ;  Tripp  v.  Armitage,  4  M.  &  W. 
687 ;  Elliott  v.  Pybus,  10  Bing.  512,  S.  C,  4  Moo.  &  Sc. 
389.  . 

G-alty  Q.  C,  shewed  cause,  and  cited  Consol.  Stats.  C.  ch. 
54 ;  Burton  v.  Bellhouse,  20  U.  C.  R.  60  ;  Wood  v.  Bell, 
5  E.  &  B.  772  ;  Clarke  v.  Spencc,  4  A.  &  E.  448  ;  Legg  v. 
Evans,  6  M.  &  W.  36. 
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McLean,  J. — It  appears  by  the  contract  between  the 
Grand  Trunk  Railway  Company  and  Pierson,  that  payments 
were  to  be  made  monthly  on  the  estimate  made  by  a  person 
appointed  by  the  company,  on  materials  furnished  and  work 
done,  such  payments  to  be  made  to  the  satisfaction  of  the 
Bank  of  Upper  Canada,  who  were  to  act  as  receivers.  It  may 
be  difficult  to  say  what  the  precise  meaning  was  as  to  the 
payments  being  satisfactory  to  the  hank  and  the  bank  being 
receivers,  unless  indeed  it  was  intended  that  upon  the  esti- 
mate of  the  person  appointed,  of  materials  furnished  and 
work  done,  the  bank  was  to  pay  Pierson  the  amount  of  such 
estimate,  and  receive  the  material  and  tvork  for  which  the 
payment  was  made.  It  is  not  unreasonable  to  suppose  that 
1^  the  Grand  Trunk  Company  would  be  unwilling  to  advance, 
through  the  bank,  large  suras  of  money  for  materials  and 
work,  and  then  take  their  chance,  when  the  cars  were  com- 
pleted, of  their  being  delivered  to  them  by  Pierson  on  his 
contract,  or  being  exposed  to  seizure  on  execution  for  his 
debts.  The  payments  being  monthly,  according  to  estimates, 
would  embrace  the  whole  work  and  materials  furnished  up  to 
the  end  of  each  month,  and  security  would  thus  be  obtained 
for  the  advances  made  to  the  satisfactiori  of  the  bank — that 
is,  the  bank  would  see  and  be  satisfied  with  what  was  received 
before  making  any  advance.  If  that  be  the  true  construction 
of  that  part  of  the  contract,  and  I  do  not  see  any  other  that 
can  reasonably  be  placed  upon  it,  then  to  the  amount  of  ma- 
terials and  the  work  done  on  such  materials  the  railway  com- 
pany would  have  a  lien  on  whatever  was  accepted  and  paid  for 
by  the  banl% — Legg  v.  E  vans,(6  M.  &  W.  36 ;)  and  being  subject 
to  such  lien,  the  materials  on  which  labour  had  been  bestowed 
could  not,  while  it  existed,  be  subject  to  seizure  on  execution 
at  the  instance  of  any  creditor  of  Pierson,  nor  could  the  mate- 
rials, nor  the  portion  of  the  cars  prepared  for  receiving  the 
springs,  after  once  being  received  by  the  superintendent, 
whose  duty  it  was  to  inspect  and  certify  the  value,  be  any 
more  liable  to  seizure  than  materials  in  a  less  advanced  state 
for  the  purpose  of  being  used  in  the  construction  of  the  cars. 
Pierson  swore  that  the  cars  were  set  up  and  finished,  with 
the  exception  of  the  springs,  on  the  1st  of  July,  and  that 
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they  were  inspected  and  accepted  on  that  day  by  the  person 
attending  on  behalf  of  the  railway  company  at  the  car  factory 
for  that  purpose. 

The  case  of  Wood  v.  Bell  et  al.,  (5  E.  &  B.  772,)  cited  by 
Mr.  Gait  in  the  argument,  is  very  similar  to  this.  In  that 
case  it  was  a  ship  which  was  being  built  for  the  defendants, 
to  be  paid  for  by  instalments  according  to  the  progress  made 
in  building.  Various  payments  were  made  according  to  the 
contract,  or  in  advance  of  it,  but  before  the  ship  was  com- 
pleted the  builder  became  a  bankrupt,  and  the  defendants 
claimed  not  only  the  ship  but  the  materials  procured  with 
their  means,  though  not  applied  to  complete  her.  The  plain- 
tiff, as  assignee  of  the  bankrupt,  resisted  that  claim,  and  the 
court  decided  that  it  was  the  intention  of  the  parties  that  the 
ship  should  belong  to  the  defendants,  and  that  the  materials 
procured  for  the  completion  of  the  ship  should  be  considered 
as  belonging  to  the  ship,  and  defendants  might  recover  special 
damages  for  the  detention  of  the  ship.  This  case  appears  to 
me  to  be  in  all  respects  the  same  ;  the  payments  from  time 
to  time,  the  building  under  the  inspection  of  an  individual 
for  the  Grand  Trunk  Railway  Company,  and  then  the  addi- 
tional fact  of  inspection  and  acce'ptance  of  the  work  as  it 
advanced,  and  the  payment  made  thereon,  make  it  impossible 
to  draw  a  line  which  can  distinguish  the  one  case  from  the 
other  in  point  of  law.  Then  if  that  be  so,  and  there  was  in 
fact  a  lien  in  favour  of  either  the  Grand  Trunk  Railway 
Company  or  the  Bank  of  Upper  Canada  on  the  property 
seized  on  defendant's  execution,  that  execution  could  not 
possibly  attach.  , 

The  instrument  between  the  bank  and  the  company,  of  the 
24th  of  September,  1860,  undoubtedly  placed  all  the  property 
of  the  company  in  the  locomotives  and  cars  mentioned  therein 
in  the  possession  of  the  bank,  and  whether  it  be  effectual  as 
an  actual  conveyance  or  not,  it  is  not  necessary  now  to  en- 
quire, or  whether  the  bank  could  receive  such  a  conveyance 
legally  is  not  now  very  important.  If  they  had  a  bare  pos- 
session by  the  sanction  of  the  railway  company,  they  had  a 
right  to  retain  that  possession  against  defendant's  execution. 
The  fact  of  Pierson  having  to  put  the  springs  to  the  cars,  and 
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to  deliver  them  at  Toronto,  could  not  affect  the  right  of  the 
party  who  had  paid  for  them.  If  Pierson  had  attempted  to 
sell  them  on  the  way  to  Toronto,  the  Grand  Trunk  Company 
could  undoubtedly  replevy  them,  and  hold  them  under  the 
contract  for  their  construction,  even  though  the  Bank  of 
Upper  Canada  were  restrained  by  their  charter  from  acquir- 
ing a  title  under  their  agreement  with  the  railway  company. 

But  I  apprehend  there  can  be  no  doubt  that  the  bank  has 
a  right  to  take  security  on  chattel  property  for  a  debt  actu- 
ally due  to  it.  However,  that  is  not  an  objection  which  the 
defendant  can  urge,  for  he  has  no  execution  against  the  rail- 
way company  from  whom  they  were  received  by  the  bank. 
It  would  indeed  have  been  an  idle  ceremony  to  take  such  an 
assignment  from  the  railway  company,  if  the  property  during 
the  whole  time  belonged  to  Pierson,  and  was  subject  to  his 
debts  or  control. 

I  cannot  precisely  understand  what  object  could  have  been 
intended  to  be  advanced  by  issuing  execution  against  Pierson 
at  the  suit  of  the  Bank  of  Upper  Canada,  and  then  having 
these  cars  handed  over  on  that  execution  after  they  had  been 
seized  on  defendant's  writ.  It  may  have  been  intended  to 
use  that  execution  for  the  purpose  of  protecting  the  cars,  and 
thus  avoid  further  trouble  respecting  them.  If  that  was  the 
policy,  then  the  plaintiffs'  attorney  certainly  gave  room  for 
the  argument  by  defendant's  counsel,  that  the  plaintiffs  had 
themselves  acknowledged  the  cars  as  the  property  of  Pierson, 
by  having  them  seized  on  execution  against  him  ;  but  what- 
ever may  have  led  to  it,  it  is  clear  that  the  sixteen  cars  seized 
formed  part  of  the  one  hundred  contracted  for  by  Pierson 
with  the  Grand  Trunk  Company,  and  the  bank  had  no  in- 
terest in  them  except  under  the  assignment  of  the  24th  of  Sep- 
tember, 1860,  under  which  the  railway  company  had  a  right, 
of  which  the  bank  could  not  deprive  them,  of  redeeming  at 
any  time  within  three  years  ;  and  the  bank  could  not  detach 
the  sixteen  cars  from  the  contract,  so  as  to  make  them  liable 
to  be  considered  as  the  property  of  Pierson,  and  therefore 
liable  to  be  seized  on  their  execution  for  a  debt  due  by  Pier- 
son. Pierson,  as  well  as  the  bank  solicitor,  seemed  to  have 
been  acting  in  concert  in  reference  to  the  bank  execution, 
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supposing  that  by  being  in  time  trouble  might  be  avoided,  by- 
having  the  first  seizure  under  that  execution.  At  least,  no 
other  object  could  well  have  existed,  for  if  the  goods  were 
liable  the  bank  writ  could  equally  well  have  been  enforced 
before  the  cars  were  removed  from  Niagara  into  the  county 
of  Welland. 

Under  all  the  circumstances,  I  am  clearly  of  opinion  that 
the  verdict  for  the  plaintiff  is  right,  and  that  the  rule  must 
be  discharged  with  costs. 

Burns,  J. — Whether  the  property  be  vested  in  the  Grand 
Trunk  Company  before  the  final  delivery,  as  Mr.  Miller  very 
properly  argued,  is  a  question  of  intention.  If  the  court  can 
see  that  such  was  the  intention  of  the  parties  at  the  time, 
that  will  be  carried  out.  No  doubt  the  contract  must  amount 
to  a  purchase  of  unfinished  articles,  otherwise  no  legal  risk 
of  property  is  vested  until  delivery  in  a  complete  state.  It 
is  argued  here  that  the  company  had  no  legal  right  of  pro- 
perty until  the  delivery  of  the  cars  at  Toronto,  and  in  the 
meantime,  if  they  had  been  burnt  or  destroyed,  the  risk 
was  Pierson's,  and  not  that  of  the  company.  Putting  the 
case  in  that  way,  however,  is  but  begging  the  question  to  be 
decided.  The  delivery  is  not  necessary  to  the  right  of  pro- 
perty vesting.  The  question  is,  whether  there  be  a  bargain 
and  sale.  No  doubt  delivery  is  necessary  to  give  the  vendee 
the  full  and  absolute  control  of  the  property,  but  the  legal 
right  ia  the  property  may  in  the  meantime  be  in  the  vendee, 
subject  to  the  vendor's  right. 

Looking  at  the  contract,  we  do  not  find  it  was  an  order 
for  100  cars  generally,  but  it  was  for  cars  of  a  particular 
description,  similar  to  one  furnished  by  the  company  as  a 
pattern.  Then  we  find  the  company  were  to  make  payments 
monthly,  on  the  estimate  to  be  made  by  a  person  to  be  ap- 
pointed by  the  company,  on  the  materials  furnished  and 
work  done.  This  act  is  looked  upon  as  an  assent  of  both 
parties  that  the  right  of  property  vests  in  the  vendee,  for  it 
would  be  absurd  to  suppose  the  company  would  be  at  the 
trouble  and  expense  of  paying  a  person  to  inspect  and 
estimate  the  amount  they  might  pay  upon  other  persons* 
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property,  but  quite  consistent  with  the  fact  that  the  property 
was  their  own,  and  that  all  they  wanted  to  know  before 
advancing  money  upon  it  was  whether  the  work  and  materials 
answered  their  expectations,  and  were  according  to  the  con- 
tract. The  keeping  back  of  15  per  cent,  also  is  a  circum- 
stance which  may  be  looked  at,  shewing  that  it  was  those 
particular  cars  the  company  was  making  payments  on,  and 
not  on  any  cars  which  Pierson  might  turn  out  to  them. 

The  conduct  and  dealings  of  the  parties  with  each  other 
in  respect  of  the  cars  up  to  the  time  when  the  rights  of  other 
parties  intervene,  of  course  form  an  important  ingredient  in 
the  consideration  of  whether  sale  or  no  sale  before  the  deliv- 
ery be  completed.  We  find  that  the  company  furnished  the 
springs  for  the  cars,  and  the  non-furnishing  of  them  in  suffi- 
cient  time  before  the  defendant's  execution  was  the  only 
reason  why  these  cars  had  not  found  their  way  into  the  pos- 
session of  the  company  long  before.  They  were  finished 
and  approved  of  by  the  inspector  of  the  company  in  the  end 
of  July  or  beginning  of  August.  In  consequence  of  the 
early  shutting  of  the  Erie  and  Ontario  railway,  the  cars  were 
removed  to  a  convenient  place  to  move  them  to  Toronto  so 
soon  as  the  springs  arrived  and  were  affixed.  We  do  not 
find  that  the  company,  or  the  bank  to  which  they  had  been 
assigned,  abandoned  the  property  in  any  way,  but  the  springs 
are  brought  and  affixed  even  after  the  cars  are  in  the  hands 
of  the  sherifi".  On  the  24th  of  September,  1860,  we  find  the 
company  treating  the  cars  as  their  property,  and  assigning 
them  to  the  bank.  It  is  true  it  is  not  shewn  that  Pierson 
was  assenting  to  that  act,  but  another  fact  proved  would 
leave  one  to  draw  the  inference  that  he  was  privy  to  it,  for 
he  says  that  after  the  3rd  of  May,  1860,  the  bank  paid  him 
on  account  of  the  cars  contracted  for  no  less  than  $28,550. 

I  think  we  are  fully  warranted  in  saying  that  the  Grand 
Trunk  Company  had  a  vested  right  of  property  in  these  cars, 
and  could  transfer  their  right  to  the  plaintilfs. 

Then  it  is  argued  on  the  part  of  the  defendant  that  the 
plaintiffs  are  violating  their  charter  in  thus  dealing  in  rail- 
road rolling  stock,  and  that  it  is  contrary  to  their  business 
3  VOL.  XXI. 
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as  bankers  to  buy  and  sell  goods  of  this  description,  and  fio 
tbej  have  no  legal  title  to  the  property. 

We  see  the  conveyance  is  but  a  mortgage  upon  the  faoe  of 
it,  and,  as  it  says,  the  property  is  only  held  in  security  until 
the  debt  be  paid,  and  in  the  mean  time  the  cars  are  leased 
to  the  company.  Besides  the  recital  that  the  bank  had 
advanced  a  large  sum  of  money  to  enable  them  to  fulfil  this 
and  another  contract,  we  have  it  proved  that  a  very  large 
sum  was  paid  by  the  bank  some  time  before  the  mortgage 
was  taken. 

I  know  nothing  in  the  bank  charter  which  prevents  their 
taking  a  mortgage  upon  goods  and  chattels  to  secure  a 
debt. 

I  think  the  rule  should  be  discharged. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


Carrall,  Sheriee,  v.  The  Montreal  Bank. 

Sale  of  goods  by  sheriff— Conveyance  to  Vendee's  agent — Action  for  priee-r-Re- 

ceipt  under  seal — Estoppel. 

To  an  action  by  the  sheriflf  for  the  price  of  goods  sold  under  execution,  the 
defendants  pleaded,  3rd,  a  release  imdei-  seal,  and  4th,  payment.  The 
plaintiff  took  issue  on  the  third  piea,  and  to  the  fourth  replied  on  equital 
hie  grounds,  in  substance,  that  one  P.'s  goods  being  seized  by  him  under 
execution,  defendants  and  other  creditors  before  the  sale  issued  attach- 
ments: that  defendants  by  their  agents  purchased  the  goods,  and  it  was 
agreed  between  the  plaintiff  and  them  that  they  should  not  pay  until  a 
question  of  priority  which  had  arisen  as  between  an  execution  creditor 
and  the  attachments  should  be  determined  :  that  the  plaintiff  at  their  re- 
quest executed  a  bill  of  sale  to  one  G.,  their  agent,  to  pass  the  goods,  and 
inadvertently  therein  acknowledged  the  receipt  of  the  purchase  money 
from  him,  though  it  never  was  paid  ;  and  that  the  court  before  the  com- 
mencement of  this  suit  determined  that  the  execution  creditor  should 
have  priority. 

Meld,  that  the  plaintiff  was  not  estopped  from  denying  the  payment  by 
the  acknowledgment  under  seal  of  receipt  from  G.,  for  it  was  not  spe- 
cially pleaded,  the  action  was  not  upon  the  deed  nor  against  a  party  to  it, 
and  there  was  nothing  on  the  face  of  it  to  connect  G.  with  defendants. 

Upon  the  evidence  set  out  below  the  question  was  whether  the  sheriff  had 
not  appropriated  the  money  in  defendants'  hands  to  the  attachment,  with- 
out reference  to  the  decision  of  the  court,  and  the  jury  having  found  for 
the  plaintiff,  the  verdict  was  sustained. 

The  declaration  contained  the  common  counts,  and  a  spe- 
cial count,  alleging  that  the  plaintiff  was  sheriff  of  Oxford, 
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and  had  as  such  divers  writs  of  execution  against  the  goods 
and  chattels  of  one  Charles  Pickle,  upon  which  writs  he  ex- 
posed the  goods  and  chattels  for  sale,  and  that  in  considera- 
tion that  the  plaintiff  would  sell  and  deliver  goods  to  the 
defendants  to  the  amount  of  $5000,  the  defendants  promised 
they  would  buy  the  same,  and  pay  therefor  upon  request ; 
that  although  the  plaintiff  did  sell  and  deliver  the  goods  and 
chattels,  and  the  defendants  accepted  the  same,  and  although 
all  matters  and  things  which  were  or  are  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  maintain  the  action  had 
happened,  yet  the  defendants  had  not  paid  the  same,  though 
requested  so  to  do. 

Pleas  1.  To  all  except  the  last  count,  not  indebted.  2. 
To  the  last  count,  that  the  defendants  did  not  promise  as 
alleged.  3.  To  the  whole  declaration,  payment  in  full.  4. 
That  after  the  accruing  of  the  plaintiff's  claim,  and  before 
action,  the  plaintiff  released  the  defendants  by  deed.  5. 
Set-off. 

Replication  1.  Taking  issue  on  the  first,  second  and  third 
pleas.  2.  To  the  fourth  plea,  that  the  alleged  release  was 
not  his  deed,  3.  To  the  fourth  plea,  that  the  deed  w^as  ob- 
tained by  fraud.  4.  To  the  fourth  plea,  on  equitable 
grounds,  setting  out  the  first  execution  upon  which  the  plain- 
tiff seized  Pickle's  goods,  and  that  after  that  the  Commercial 
Bank  sued  out  an  attachment  against  the  goods  also,  which 
was  placed  in  the  plaintiff's  hands  ;  that  after  that  the 
defendants  also  sued  out  an  attachment  against  Pickle's 
goods,  and  placed  the  same  in  the  plaintiff's  hands,  and 
nineteen  other  writs  of  attachment  were  afterwards  placed 
in  the  plaintiff's  hands  against  Pickle's  goods :  that  previ- 
ous to  the  attachment  one  Potter  was  a  judgment  creditor  of 
Pickle,  upon  which  judgment  Potter  sued  out  an  execution 
against  Pickle's  goods,  and  this  execution  was  placed  in 
the  plaintiff's  hands  after  the  attachment  of  the  Commercial 
Bank,  and  before  any  of  the  other  attachments  were  placed 
in  the  plaintiff 's  hands,  and  also  before  the  sale  of  the  goods 
took  place  :  that  the  plaintiff  under  the  first  writ  of  execu- 
tion, and  also  under  four  other  writs  of  execution  which 
came  to  his  hands  before  the  first  writ  of  attachment,  and 
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also  under  Potter's  writ  of  execution,  exposed  the  goods  for 
sale  and  did  sell  the  same  :  that  the  plaintiff  out  of  the  pro- 
ceeds paid  the  first  writ  of  execution,  and  the  four  other 
writs,  and  that  after  doing  so  the  residue  of  the  proceeds 
would  be  legally  applicable  towards  the  satisfaction  of  Pot- 
ter's execution,  unless  that  judgment  and  execution  were 
void  ■  as  against  the  attaching  creditors ;  that  the  defen- 
dants as  attaching  creditors  by  their  agent  attended  at 
the  sale,  and  bid  for  and  purchased  a  portion  of  the  goods 
and  chattels,  but  did  not  then  pay  for  the  same :  that  after 
the  delivery  to  the  plaintiff  of  the  first  writ  of  attachment, 
and  of  Potter's  execution,  an  application  was  made  by  the 
Commercial  Bank  to  set  aside  Potter's  judgment  and  execu- 
tion, which  application  was  pending  before  the  court  at  the 
time  of  the  sale  and  the  giving  of  the  deed  in  the  plea  men- 
tioned :  that  the  defendants  became  the  purchasers  at  the 
sale,  and  as  it  then  was  unknown  to  the  parties  whether  the 
purchase  money  would  be  applicable  to  Potter's  writ  of  exe- 
cution, or  whether  the  proceeds  should  be  applied  towards 
payment  of  the  attaching  creditors,  it  was  agreed  between 
the  plaintiff  and  the  defendants  that  the  defendants  should 
not  be  called  upon  to  pay  for  the  said  goods  purchased  by 
them  until  the  question  of  priority  of  writs  should  be  deter- 
mined, and  until  it  should  be  necessary  to  pay  and  apply  the 
money  according  to  law ;  and  the  plaintiff,  at  the  defendants' 
request,  because  they  did  not  desire  to  have  the  purchase 
appear  in  their  name,  made  and  executed  to  one  Edward  Gil- 
man  the  deed  in  the  fourth  plea  mentioned.  The  deed  was 
then  set  out  in  full,  executed  by  the  deputy  sheriff,  dated 
8th  November,  1858.  It  was  an  ordinary  bill  of  sale  by  a 
sheriff  to  a  purchaser,  and  contained  this  passage  with  regard 
to  the  purchase  money :  "  In  consideration  of  the  sum  of 
four  thousand  six  hundred  and  sixty-eight  dollars  and  sev- 
enty-five cents,  of  lawful  money  of  Canada,  to  me  by  the 
said  Edward  Oilman  in  hand  paid,  at  and  before  the  sealing 
and  delivery  hereof."  The  replication  then  alleged  that  the 
deed  was  executed  for  the  purpose  merely  of  passing  to 
the  defendants  the  title  to  the  goods,  upon  the  express  terms 
and  conditions  that  the  defendants  should  give  the  plaintiff 


CARRALL  V.  THE  MONTREAL  BANK. 


21 


an  acknowledgment  in  writing  that  the  goods  had  not  been 
paid  for,  and  that  they  were  indebted  to  the  plaintiff  for  the 
price  thereof:  that  the  sale  was  made  to  the  defendants,  and 
to  Gilman  as  agent  of  the  defendants,  and  no  part  of  the 
price  was  ever  paid :  that  the  receipt  or  release  mentioned 
in  the  deed  was  given  through  mistake  and  inadvertence, 
and  contrary  to  the  intention  of  the  parties  :  that  the  plain- 
tiff never,  except  by  such  deed,  relinquished  or  released  his 
claim ;  and  that  the  defendants  now  fraudulently,  and  contrary 
to  the  intention  of  the  parties,  set  up  the  deed  as  a  release 
of  the  said  claim.  The  plaintiff  then  averred  that  before 
the  commencement  of  this  suit  the  court  adjudged  in  Potter's 
favour,  and  that  his  writ  of  execution  had  priority  over  the 
writs  of  attachment. 

5.  To  the  fifth  plea,  of  set-off,  that  the  plaintiff  was  not 
indebted. 

The  defendants  took  issue  on  the  replication. 

The  trial  took  place  at  Simcoe,  before  Draper,  C.  J.  A 
great  deal  of  evidence  was  given  which  it  is  not  necessary 
to  state.  The  equitable  replication  of  the  plaintiff  was  in 
substance  proved.  The  defendants  bought  the  lumber 
through  an  agent  appointed  on  their  behalf,  to  the  sum  of 
$4668  75,  and  to  enable  the  plaintiff  to  pay  off  the  execu- 
tions prior  to  the  one  of  Potter,  paid  over  to  the  plaintiff 
the  sum  of  $2951  48.  It  was  arranged  at  the  time  of  the 
sale  that  the  balance  should  remain  in  the  defendants'  hands 
,  subject  to  the  decision  of  the  question  stated  in  the  replication. 
Then  with  regard  to  the  balance,  which  was  subject  to  some 
further  deduction  on  account  of  other  sums  paid  by  the  defen- 
dants, the  question  was  whether  the  plaintiff  had  not  him- 
self made  an  appropriation  of  that  money  upon  attachments 
under  which  the  defendants  claimed.  Evidence  was  given 
on  both  sides  on  that  point,  and  the  question  fairly  submitted 
to  the  jury,  who  found  for  the  plaintiffs  and  $1991  damages, 
being  the  amount  claimed  with  interest. 

With  respect  to  the  bill  of  sale  executed  to  Gilman,  it 
was  clearly  proved  that  Gilman  was  not  at  the  sale,  but  the 
lumber  had  been  purchased  by  another  person  as  agent  for 
and  on  behalf  of  the  defendants,  and  the  defendants'  solici- 
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tor  wished  that  the  plaintiff  should  execute  the  bill  of  sale 
in  Oilman's  name  for  the  defendants,  and  it  was  understood 
that  the  money  should  remain  in  the  defendants'  hands,  to  be 
paid  on  the  determination  of  the  question  stated  in  the 
replication.  The  defendants'  counsel  contended  that  the 
jury  should  have  been  instructed  that  the  acknowledgment 
in  the  deed  to  Oilman  estopped  the  plaintiff  from  saying  that 
the  lumber  was  not  paid  for.  The  learned  Chief  Justice  re- 
fused so  to  tell  the  jury,  but  left  the  question  with  them  to 
say  whether  the  replication  was  proved,  which  they  found  in 
the  plaintiff 's  favour. 

During  Easter  Term  last,  M.  O.  Cameron  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside  as  be- 
ing contrary  to  law  and  evidence,  and  for  misdirection  in  the 
learned  Chief  J ustice,  in  holding  that  the  plaintiff  was  not 
estopped  by  the  deed  to  Gilman  acknowledging  payment 
for  the  lumber ;  and  also  on  the  ground  of  excessive  damages. 
He  contended  that  if  the  Chief  Justice  was  right  in  holding 
the  plaintiff  not  estopped  by  the  acknowledgment  in  the 
deed  under  the  equitable  replication,  yet  the  deed  would  be 
good  and  an  estoppel  against  the  plaintiff  on  the  plea  of 
payment,  to  which  there  was  no  equitable  answer  given. 
He  cited  Barford  v.  Stuckey,  5  Moore  23,  S.  C,  2  B.  &  B., 
333. 

Wood  and  Beard  shewed  cause,  and  cited  Bullen  and  Leake 
Prec.  144 ;  Storer  v.  Gordon,  3  M.  &  S.  308  ;  Carpenter  v. 
Buller,  8  M.  &  W.  209 ;  Mink  v.  Jarvis,  13  U.  C.  R.  84 ; 
Story  on  Agency,  95 ;  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225 ; 
Higgins  V.  Senior,  8  M.  &  W.  834 ;  Earl  of  St.  Germain's 
v.  Willain,  2  B.  &  C.  219;  Blackburn  on  Sales,  256; 
Ketchum  v.  Smith,  20  U.  C.  B.  313. 

McLean,  J. — The  defence  in  this  case  rested  on  certain 
facts  which  appear  to  me  to  have  been  brought  very  clearly 
and  very  correctly  before  the  notice  of  the  jury.  1st. 
Was  the  property  purchased  by  the  defendants  ?  2nd.  Was 
it  paid  for,  or  was  any  appropriation  or  distribution  of  the 
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proceeds  made  by  the  plaintiff  to  be  carried  out  by  the 
defendants  ?  3rd.  Was  there  any  legal  ground  on  which 
the  plaintiff  was  precluded  from  recovering  ? 

The  first  of  these  queries  must  be  answered  in  the  affirma- 
tive. The  fact  was  proved  that  by  an  arrangement  made 
between  the  defendants  and  other  creditors  it  was  distinctly 
agreed  that  persons  should  be  employed  to  purchase  the 
lumber  for  the  Montreal  Bank,  the  necessary  funds  for  pay- 
ing the  purchase  money  being  furnished  from  thence.  A 
portion  of  the  amount  in  pursuance  of  that  agreement  was 
paid,  but  as  to  the  residue  the  plaintiff  was  entitled  to  it  in 
this  suit  unless  he  had  been  discharged  from  it  in  some  way 
previously.  On  that  head  the  conflicting  statements  of  the 
deputy  sheriff  and  of  Mr.  Richardson  went  to  the  jury,  and 
they  have  decided  by  finding  for  the  plaintiff.  It  seems  to 
me  very  difficult  to  say  that  their  verdict  is  wrong,  or  that 
it  is  so  doubtful  that  a  new  trial  should  be  given  on  the 
facts,  and  I  do  not  I  confess  see  any  question  of  law  which 
should  induce  us  to  disturb  the  present  verdict. 

The  assignment  from  Ross  to  Gilman  of  the  lumber  after 
it  had  been  purchased  by  others  as  agents  of  the  defendants, 
and  the  acknowledgment  of  about  ^600  as  the  consideration, 
certainly  cannot  estop  the  plaintiff  from  shewing  the  whole 
circumstances.  There  is  nothing  in  the  deed  itself  to  shew 
that  Mr.  Gilman  had  purchased  as  agent  or  trustee  for  the 
defendants.  He  is  represented  to  have  been  the  highest 
bidder  at  the  auction  of  the  lumber.  That  deed,  then,  as  it 
stands,  without  any  parol  testimony  to  shew  how  the  defen- 
dants were  in  any  way  interested  in  it,  would  be  useless ;  but 
when  testimony  is  called  to  shew  how  the  defendants  were 
in  fact  the  purchasers,  and  Gilman  only  representing  them 
in  taking  a  title  from  the  sheriff,  it  is  impossible  to  exclude 
evidence  such  as  Ross,  the  deputy  sheriff,  gave — that  he 
executed  the  assignment  to  Gilman,  though  not  the  pur- 
chaser, on  the  express  understanding  that  an  instrument  was 
to  be  given  to  the  plaintiff  acknowledging  the  liability  to 
him  for  the  amount  to  be  distributed  amongst  the  attaching 
creditors,  in  the  event  of  Potter's  claim  being  decided  by  the 
court  of  appeal  to  be  entitled  to  preference. 
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The  right  to  the  money  remaining  in  the  bank  depended 
on  the  result  of  the  appeal  in  Potter's  suit  against  the  plain- 
tiff, and  it  would  certainly  have  been  imprudent  on  his  part 
to  have  paid  the  amount-  over  to  the  attachment  creditors, 
as  if  they  were  clearly  entitled  to  it,  while  the  question  was 
awaiting  the  decision  of  the  highest  court  in  the  province. 
That  the  plaintiff  was  not  quite  so  imprudent  I  think  may  be 
fairly  gathered  from  the  letters  of  the  solicitors  of  the 
plaintiff  and  defendants  immediately  after  the  decision  of 
the  court  of  appeal.  On  the  23rd  of  January,  1861,  the 
judgment  was  given  in  that  court,  {a^)  and  on  the  following 
day  they  communicate  the  result  to  the  solicitor  of  the 
defendants,  Mr.  Gilman,  at  Simcoe.  They  inform  him  that 
the  effect  of  that  judgment  is  to  decide  that  the  sum  pro- 
posed to  be  distributed  among  the  attachment  creditors,  of 
which  two  sums,  jC144  16s.  4d.,  and  £227,  were  to  come  to 
the  defendants,  is  not  applicable  to  the  attachments,  but  to 
Potter's  execution ;  that  under  these  circumstances  the 
sheriff  (plaintiff)  does  not  feel  disposed  to  carry  the  matter 
further.  However,  that  if  the  defendants  desired  it,  and 
would  pay  the  costs  of  the  appeal,  and  also  indemnify  the 
sheriff  against  Potter's  costs  of  appeal,  and  agree,  in  the 
event  of  the  matter  being  again  decided  in  Potter's  favour, 
to  forego  any  claim  under  their  execution,  the  sheriff  will 
proceed  to  appeal  to  the  privy  council.  To  this  an  answer 
was  received  from  Messrs. Gilman  and  VanNorman,  addressed 
to  Messrs.  Carrall  and  Beard,  bearing  date  the  4th  of  Feb- 
ruary, 1861,  to  the  effect  following :  "In  reference  to  your 
letter  of  the  24th  ult.  respecting  the  Pickle  matter,  we  beg 
to  state  that  the  Bank  of  Montreal  are  not  willing  to  take 
any  further  steps." 

From  the  tenor  of  these  communications  the  conclusion 
appears  to  be  that  the  bank  was  in  fact  carrying  on  the 
appeal  on  behalf  of  the  sheriff  in  the  suit  of  Potter  against 
him,  for  the  purpose  of  forwarding  the  common  object  of 
the  attachment  creditors,  to  have  the  money  then  in  the 
bank  divided  in  proportion  to  their  respective  demands. 


(a)  Sec  7  U.  C.  L.  J.  42. 
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If  that  in  truth  was  the  case,  and  there  certainly  seems 
strong  reason  to  think  so,  how  could  there  have  been  on  the 
part  of  the  plaintiff  such  specific  appropriation  of  the  money 
previously  as  entitled  the  defendants  to  retain  it  ?  There  is 
no  denial  of  the  money  after  the  judgment  being  applicable 
to  Potter's  execution  instead  of  the  attachments.  If  there 
had  been  an  application  of  the  amount  upon  the  attachment 
that  could  not  have  been  the  case,  and  the  whole  of  Potter's 
execution  must  have  been  borne  by  the  sheriff,  and  the  loss 
would  in  all  probability  have  been  wholly  his.  As  the 
matter  now  stands  the  attaching  creditors  will  be  postponed 
to  Potter's  execution,  and  if  the  defendants  have  advanced 
to  any  of  them  in  the  expectation  of  a  favourable  result  in 
the  matter  appealed,  they  may  claim  reimbursement  from 
the  parties  interested.  It  appears  to  me  that  there  is  no 
sufficient  ground  for  disturbing  the  vervlict  in  this  case. 
The  rule  7iisi  will  therefore  be  discharged  with  costs. 

Burns,  J. — I  think  the  rule  in  this  case  should  be  dis- 
charged. The  defendants  rely  upon  the  plea  of  payment,  to 
ii^hich  there  is  no  equitable  replication  avoiding  the  release 
of  payment  contained  in  the  deed  to  Gilman ;  and  the  case 
of  Ketchum  v.  Smith,  (20  U.  C.  R.  313,)  shews  that  the 
acknowledgment  of  payment  in  the  deed  is  conclusive  against 
the  plaintiff.  It  does  not  appear  the  defendants  relied  upon 
that  view  of  the  case  at  the  trial,  for  there  the  payment 
relied  on  was  the  appropriation  of  the  money  in  the  defen- 
dants' hands  to  certain  attachments,  that  it  was  contended  had 
been  made,  and  that  that  act  discharged  the  defendants  from 
paying  over  tiie  balance,  notwithstanding  the  judgment  of  the 
court  that  Potter's  execution  had  priority  over  the  attach- 
ments. If  what  the  defendants  contended  for  were  in  fact 
true,  then  the  plaintiff  would  have  had  to  pay  so  much  as 
remained  unpaid  of  the  purchase  money  outstanding  in  the 
defendants'  hands  out  of  his  own  pocket ;  still,  if  he  had  so 
appropriated  it  as  contended  for,  he  must  take  the  conse- 
quences, and  the  jury  were  so  told. 

Under  the  issue  raised  upon  the  equitable  replication,  the 
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learned  Chief  Justice  was  perfectly  correct  in  refusing  to  tell 
the  jury  that  the  plaintiff  had  disabled  himself  from  suing 
the  defendants  for  the  price  of  the  lumber,  because  he  had 
in  his  deed  to  Gilman  admitted  that  it  was  paid  for.  In 
equity  there  is  no  estoppel. 

Upon  reflection,  it  is  apparent  that  at  law  in  a  case  like 
this  the  evidence  does  not  sustain  the  plea  of  payment.  The 
plea  must  be  understood  as  payment  by  the  defendants,  and 
though  it  be  true  that  a  payment  by  their  agent  would  be 
payment  by  them,  yet  when  the  evidence  shews  that  the 
agent  never  paid  any  thing,  then  can  an  acknowledgment  to 
the  agent  be  used  conclusively  to  disable  the  plaintiff  from 
suing  ?  No  doubt  the  estoppel  would  operate  to  prevent  the 
plaintiff  from  suing  Gilman,  and  that  would  be  because  the 
plaintiff  had  solemnly  admitted  by  the  deed  that  the  man 
whom  he  was  suing  had  paid  the  account.  That  admission 
under  seals  estops  him  conclusively  from  suing  Gilman.  The 
evidence  establishes  that  Gilman  was  only  a  trustee  for  the 
defendants  to  hold  the  legal  title  to  the  lumber,  and  that 
he  had  nothing  whatever  to  do  with  the  purchase  of  it,  nor 
with  paying  the  price.  The  defendants  paid  so  much  of  it  as 
was  paid  themselves,  and  some  part  of  what  they  did  pay 
they  paid  after  the  bill  of  sale  was  made  to  Gilman. 

This  action  is  not  founded  upon  the  deed,  nor  is  it  against 
any  person  a  party  to  it,  and  the  utmost  that  can  be  said  is, 
that  the  statement  of  the  lumber  having  been  paid  for  by 
Gilman,  after  it  having  been  established  that  the  lumber 
sued  for  is  the  same  as  mentioned  in  the  deed,  is,  that  such 
statement  was  primd  facie  evidence  upon  the  plea  of  pay- 
ment, but  was  not  conclusive.  The  deed  not  having  been 
pleaded  by  way  of  estoppel,  the  matter  was  for  the  considera- 
tion of  the  jury  ;  and  if  it  had  been  so  pleaded,  the  plain- 
tiff would  have  met  it  by  an  equitable  replication  setting  up 
the  facts.  The  facts  shew  beyond  dispute  that  so  far  from 
the  lumber  having  been  paid  for,  it  was  the  agreement  of 
the  parties  that  the  price  should  not  be  paid,  notwithstand- 
ing the  deed,  until  the  question  of  priority  between  different 
creditors  was  settled.  If  the  position  taken  by  the  defen- 
dants were  now  to  prevail,  a  monstrous  fraud  would  be  per- 
petrated on  the  plaintiff. 
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I  fail  to  see  in  any  way  that  the  verdict  was  excessive. 

Upon  some  of  the  issues  the  defendants  no  doubt  should 
have  the  verdict  entered  for  them,  but  the  learned  Chief 
Justice  will  correct  the  endorsement  on  the  record  from  his 
notes,  if  the  defendants  desire  it. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


Anglin  v.  Henderson  and  Colpoys. 

Charter  party — Construction — Repairs — Loss  of  anchor  and  chain. 

Plaintiff  declared  on  a  charter  party  of  a  vessel,  for  non-payraent  of  the  sum 
agreed  to  be  paid,  and  because  defendants  did  not  deliver  her  up  to  him 
in  the  same  good  order  and  condition  as  when  delivered  to  them,  reasona- 
ble wear  and  tear  excepted,  in  this,  that  an  anchor  and  chain  belonging 
to  her  had  been. lost  by  them  and  not  replaced. 

Defendants  pleaded  that  the  indenture  contained  a  covenant  (setting  it  out) 
by  which  it  was  agreed  that  all  repairs  done  to  the  vessel  under  $20 
should  be  paid  by  them  and  deducted  from  the  price  of  the  charter  party, 
and  all  over  $20  by  the  plaintiff ;  and  they  alleged  that  the  costs  of  said 
anchor  and  chain  amounted  to  more  than  $20,  and  that  they  were  lost  in 
the  lake  by  tempest,  and  without  any  fault  of  defendants. 

Held,  on  demurrer,  no  defence,  for  the  loss  of  the  anchor  and  chain  was  not 
within  the  exception  in  defendants'  covenant  of  reasonable  wear  and  tear, 
nor  was  the  plaintiff  bound  to  replace  it  as  a  repair,  under  the  covenant 
pleaded. 

Covenant,  on  a  charter  party,  bearing  date  the  2nd  of 
April,  1860,  by  which  it  was  agreed  that  the  plaintiff  should 
charter  to  the  defendants  his  vessel  or  schooner  called  the 
Mary  G-rover^  with  all  her  rigging,  tackle,  ropes,  spars,  boats, 
anchors,  chains,  cables,  and  all  appurtenances  to  her  belong- 
ing, from  the  said  2nd  day  of  April,  1860,  for  and  during  the 
season  of  navigation  of  1860 ;  and  defendants  in  considera- 
tion thereof  covenanted  with  the  plaintiff  to  pay  him  the  sum  of 
<£200  on  the  first  day  of  August,  1860,  and  the  like  sum  of 
£200  on  the  first  day  of  December,  1860;  and  the  defen- 
dants further  covenanted  with  the  plaintiff  that  they  would, 
at  the  close  of  the  navigation,  to  wit,  on  the  30th  day  of 
November,  1860,  deliver  up  the  said  schooner  or  vessel  called 
the  Mary  Grrover,  to  the  plaintiff  at  the  port  of  Kingston,  in 
the  same  good  order  and  condition,  reasonable  wear  and  tear 
excepted. 
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The  breaches  assigned  were — 1st.  Non-payment  of  <£200  on 
the  1st  of  August.  2nd.  Non-payment  of  <£200  on  the  1st 
day  of  December,  1860.  3rd.  That  defendants  did  not  at 
the  close  of  the  navigation,  on  the  30th  day  of  November, 
1860,  deliver  up  to  him,  the  said  plaintiff,  at  the  port  of 
Kingston,  the  said  schooner  or  vessel,  Mary  G-rover^  in  the 
same  good  order  and  condition  as  when  delivered  to  the  said 
defendar.ts,  reasonable  wear  and  tear  excepted,  in  this,  that 
an  anchor  and  chain  belonging  to  the  said  schooner  Mary 
(xrover^  of  great  value,  had  been  lost  by  the  said  defendants, 
and  had  not  been  replaced  by  them  ;  and  the  plaintiff  claimed 
fifteen  hundred  dollars. 

Plea, — To  the  last  breach  assigned,  the  defendants  pleaded 
that  the  indenture  contained  a  covenant,  not  mentioned  in 
the  declaration,  which  they  set  forth  in  these  words  :  It  is 
also  agreed  that  any  repairs  done  to  the  said  Mary  Grover, 
under  twenty  dollars,  are  to  be  paid  by  Henderson  and  Col- 
poys,  and  any  repairs  over  twenty  dollars  by  William  Anglin, 
and  in  case  Henderson  and  Colpoys  pay  for  an}'  such  latter 
repairs,  the  amount  thereof  is  to  be  deducted  and  allowed 
out  of  the  price  of  the  charter  party;"  and  the  defendants 
said  that  the  costs  of  repairing  the  loss  of  said  anchor  and 
chain  amounted  to  more  than  twenty  dollars ;  and  that  the 
said  anchor  and  chain,  whilst  the  said  charter  continued  in 
force,  and  before  the  time  for  delivering  over  the  said  vessel 
had  arrived,  were  by  tempest,  and  casualties  of  the  lakes  and 
navigation,  and  by  accident,  and  without  the  default  or 
neglect  of  the  defendants,  wholly  lost  in  the  waters  of  the 
lake. 

To  this  plea  the  plaintiff  demurred,  on  the  ground  that 
the  loss  of  the  anchor  and  chain  was  not,  under  the  circuin- 
stances,  within  the  exception  of  wear  and  tear,  and  that  the 
loss  of  the  anchor  and  chain  by  the  casualties  of  the  lakes 
and  navigation,  and  by  tempest,  formed  no  answer  to  tjie 
said  breach. 

A.  KirJcpatriek,  for  the  demurrer,  cited  Add.  Con.  567; 
Solly  V.  T'orbes,]j4  Moore,  463 ;  Magnus  v.  Buttemer,  11  C. 
B.  876. 

JEJccles,  Q.  C,  contra. 
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McLean,  J.— The  plain tiif  seeks  to  recovei:  damages  for  not 
returning  his  schooner,  the  Mart/  Grover,  in  the  same  good 
order  and  condition  as  when  delivered  to  the  defendants,reason- 
ble  wear  and  tear  excepted,  and  he  says  she  was  not  in  such 
good  order  and  condition  in  consequence  of  the  total  loss  of 
an  anchor  and  chain  belonging  to  her,  and  not  replacing  the 
same  by  the  defendants.  The  defendants,  admit  the  loss  of 
the  chain  and  anchor,  but  set  forth  a  portion  of  the  charter 
party  shewing  that  all  7'epairs  done  to  the  Mary  G-rover  under 
$20  were  to  be  paid  for  by  the  defendants,  but  all  repairs 
above  that  sum  by  the  plaintiff ;  and  they  allege  that  the 
anchor  and  chain  were  of  greater  value  than  $20,  and  that 
as  a  repair^  being  lost  without  the  default  or  negligence  of 
the  defendants,  the  plaintiff  was  himself  bound  to  pay  for  it. 

If,  according  to  the  contract  between  the  parties,  the  re- 
placing the  anchor  and  chain  can  properly  be  regarded  as  a 
repair  to  he  done  to  the  Mary  G-rover ^  then  the  defendants, 
under  the  covenant  set  forth,  should  not  be  held  liable ;  but 
placing  a  liberal  construction  on  the  contract,  and  viewing  it 
according  to  what  appears  to  be  the  real  intention  of  the  par- 
ties, it  does  not  appear  to  me  that  the  total  loss  of  an  anchor 
and  chain,  no  matter  how,  can  be  looked  upon  as  a  matter 
on  which  any  question  can  arise  in  reference  to  repairs  in  a 
suit  for  not  returning  the  vessel  in  as  good  order  and  condi- 
tion as  when  received,  reasonable  wear  and  tear  excepted. 
The  vessel,  when  delivered  to  the  defendants,  was  in  good 
order  and  condition^  or  it  may  be  so  assumed,  as  the  plain- 
tiff chartered  her  and  undertook  to  return  her  again  in  the 
&ame  order  and  condition^  and  to  pay  a  certain  amount  at 
stated  periods  for  the  use  of  her.  She  had  then  belonging 
to  her  boats,  rigging,  spars,  chain  and  anchor,  and  various 
other  appurtenances  necessary  to  her  being  in  good  order 
and  condition,  to  be  used  during  the  season  of  navigation. 
Had  she  all  these  appurtenances,  reasonable  wear  and  tear 
of  them  excepted,  when  she  was  returned  to  the  plaintiff?  It 
is  admitted  that  two  very  important  articles  included  in  these 
appurtenances  were  not  returned ;  then  was  it  reasonable 
wear  and  tear  that  prevented  their  return  ?  It  is  clear  that 
it  was  not  the  wear  and  tear  of  the  articles  in  the  use  of  them, 
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but  the  total  loss  of  them,  which  disabled  the  defendants  from 
returning  them  as  thej  undertook  to  do  when  they  cove- 
nanted to  return  the  vessel  in  the  same  good  order  and  con- 
dition as  when  received  by  them. 

The  intention  of  the  parties  no  doubt  was  that  the  defen- 
dants should  have  the  vessel  for  their  use  during  the  season 
of  navigation,  and  if  any  repairs  were  required,  either  in  the 
vessel  or  the  appurtenances  necessary  to  work  her,  exceeding 
$20,  the  plaintiff  should  bear  the  expense,  but  if  such  repairs 
were  less  in  amount  defendants  should  pay  them.  That  re- 
ferred only  to  such  articles  as  could  be  repaired,  certainly 
not  to  such  articles  as  were  placed  beyond  the  reach  of  repair 
by  being  lost  in  the  lake.  It  is  no  answer  to  the  plaintiff, 
when  he  complains  of  a  breach  of  covenant  for  not  delivering 
back  his  vessel  with  her  chain  and  anchor,  that  it  was  lost, 
and  the  plaintiff  must  supply  another  for  her  because  he  un- 
dertook to  pay  for  certain  repairs  exceeding  a  certain  value. 
The  defendants  contend  that  the  plaintiff  shall  make  good 
his  own  loss  arising  from  a  total  deprivation  of  certain  arti- 
cles, and  not  from  any  injury  of  the  articles  in  the  reasona- 
ble use  or  wear  and  tear  of  them,  and  this  I  think  they 
cannot  do. 

The  purchase  of  another  anchor  and  chain  for  the  vessel 
the  defendants  by  their  plea  contend  was  only  a  matter  of 
repair  to  the  Mar^  Grover,  but  that,  as  it  appears  to  me,  is 
putting  a  very  strained  construction  on  the  covenant  as  to 
repairs,  and  one  which  could  not  have  been  in  contemplation 
between  the  parties  when  the  charter  party  was  entered  into. 

My  opinion  is  that  the  plaintiff  is  entitled  to  judgment  on 
this  demurrer. 

Burns,  J. — The  question  raised  upon  the  pleadings  by 
the  demurrer  to  the  defendants'  plea  is  upon  whom  must  fall 
the  loss  of  the  anchor  and  chain  ;  whether  upon  the  plaintiff 
as  owner  of  the  vessel,  or  upon  the  defendants,  as  charterers 
thereof. 

The  first  question  is,  how  should  the  covenant  stated  in 
the  declaration — namely,  to  deliver  the  said  schooner  or 
vessel  called  Mari/  G-rover  to  the  plaintiff',  at  the  port  of 
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Kingston,  in  the  same  good  order  and  condition,  reasonable 
wear  and  tear  excepted — be  construed  ;  whether  that  meant 
merely  the  hull  of  the  vessel,  or  whether  it  extended  to  all 
which  was  demised,  namely,  the  schooner,  with  all  her  rig- 
ging, tackle,  ropes,  spars,  boats,  anchors,  chains,  cables,  and 
other  appurtenances  to  her  belonging.  I  cannot  doubt  the 
parties  meant  that  all  the  appurtenances  with  the  vessel 
were  to  be  returned  in  good  order,  reasonable  wear  and  tear 
excepted. 

I  do  not  find  any  distinction  in  construing  charter  parties 
of  vessels  from  other  contracts,  and  the  lease  of  a  ship  with 
covenants  would  be  construed  the  same  as  a  lease  of  any 
other  description  of  property.  Under  this  covenant,  there- 
fore, to  return  the  vessel  in  good  condition,  reasonable  wear 
and  tear  excepted,  if  there  had  been  a  total  loss  of  all  I  have 
no  doubt  the  lessee  would  have  been  bound  to  make  it  good. 
This  implies  the  obligation  on  the  lessee  to  insure,  unless  he 
choses  to  be  his  own  insurer.  It  is  unnecessary  to  say  to 
what  extent,  in  the  case  of  vessels,  the  expression  "reasonable 
wear  and  tear  excepted,"  may  be  carried,  but  at  all  events 
it  appears  to  me  it  cannot  be  carried  to  the  extent  of  total 
loss.  It  is  evident  both  parties  contemplated  the  restoration 
of  the  vessel,  and  Ihey  contemplated  that  restoration  should 
be  of  the  vessel  in  the  like  condition  as  when  leased,  with  the 
exception  of  reasonable  wear  and  tear  in  the  business  for 
which  she  was  hired.  I  take  the  rule  to  be,  that  it  then 
applies  to  the  different  parts  leased,  as  well  as  to  the  whole, 
and  that  the  anchor  and  chains  should  be  restored,  reasonable 
wear  and  tear  excepted,  if  there  be  nothing  to  qualify  the 
defendants'  liability. 

The  next  question  is,  whether  the  covenant  set  up  by  the 
defendants  as  being  contained  in  the  charter  party  qualifies 
the  defendants'  liability.  They  allege  that  the  anchor  and 
chain  were  lost  by  tempest  and  casualties  of  the  lakes  and 
navigation,  and  by  accident,  and  without  the  default  or 
neglect  of  the  defendants.  That,  as  I  have  before  said, 
would  not  in  law  excuse  the  performance  of  the  defendants' 
covenant;  what  it  might  do  as  a  matter  of  fact,  when  the 
evidence  of  the  meaning  of  the  expression  "  wear  and  tear  " 
may  be  obtained  as  applied  to  vessels,  is  another  matter. 
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The  covenants  nnder  which  the  defendants  seek  to  contend 
they  are  not  liable  for  the  loss  of  the  anchor  or  chain  is,  that 
it  was  provided  that  any  repairs  done  to  the  Mary  G-rover 
under  $20  should  be  paid  by  the  defendants,  and  any  over 
$20  should  be  paid  by  the  plaintiff,  and  that  the  anchor  and 
chain  was  worth  much  more  than  §20. 

It  is  contended  that  supplying  an  anchor  and  chain  in 
place  of  the  one  lost  is  a  repair,  and  should  therefore  be 
furnished  by  the  plaintiff,  and  that  the  defendants  are  not 
liable  for  the  loss.  If  this  applies  to  the  loss  of  the  anchor 
and  chain,  the  argument  must  also  apply  to  the  entire  loss 
of  the  vessel,  and  if  so,  then  it  amounts  to  this,  that  the  lat- 
ter provision  alters  the  whole  of  the  former  provision.  There 
was  no  necessity  for  making  the  exception  of  reasonable 
wear  and  tear,  for  the  law  would  imply  that  if  one  hires  out 
his  vessel  to  another  for  use  in  a  particular  business,  what- 
ever is  the  natural  and  usual  wear  and  tear  incurred  in  that 
business  the  owner  takes  upon  himself.  We  must  take  these 
two  provisions  together,  and  see  what  the  parties  meant. 
As  I  said  before,  the  first  undoubtedly  contemplates  a  return 
of  the  property.  Now  does  the  last  alter  that,  and  only  con- 
template a  return  of  it  in  the  event  of  the  repairs  amounting 
only  to  a  sum  under  $20  ?  The  defendants  must  make  that 
out  in  order  to  maintain  their  position.  Or  does  it  mean 
that  the  plaintiff  was  to  have  his  property  returned  to  him 
in  as  good  condition  as  when  delivered,  reasonable  wear  and 
tear  excepted  ;  and  as  to  repairs,  if  they  should  be  under 
$20,  the  defendants  should  pay,  and  if  over  that  sum,  the 
plaintiff  should  pay,  but  at  all  events  with  such  qualifications 
the  plaintiff  should  have  not  only  the  vessel  but  her  tackle 
and  appurtenances  back  again  at  the  end.  of  the  season  ? 

I  think  the  latter  is  what  the  parties  meant ;  consequently 
the  setting  up  the  loss  of  the  anchor  and  chain  as  a  repair  of 
the  vessel  above  $20  in  bar  of  the  action  is  not  a  good  defence. 

I  think  the  judgment  should  be  for  the  plaintiff. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Judgment  for  plaintiff  on  demurrer. 


m'donald  v.  beli. 
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McDonald  v.  Bell. 

Registrar's  fees. 

Held,  affirming  Hope  v.  Ferguson,  17  U.  C.  R.  219,  that  for  a  statement 
shewing  tne  different  conveyances  affecting  a  lot,  with  a  certificate  that 
there  are  no  others,  the  registrar  can  charge  only  Is.  3d.  for  the  first 
one  hundred  words,  and  9d.  for  each  additional  hundred,  contained  in 
both  statement  and  certificate. 

This  was  a  case  stated  for  the  opinion  of  the  court  without 
pleadings,  and  related  to  registrars'  fees. 

The  plaintiff  was  the  registrar  of  the  county  of  Glengary. 
The  defendant  was  solicitor  for  the  Grand  Trunk  Railway 
Company  of  Canada,  and  as  such  searched  the  titles  on  the 
line  of  railway  which  crossed  the  said  county. 

The  registrar  furnished  to  him  statements  shewing  each 
conveyance  recorded  on  the  lots  required,  and  specifying  the 
nature  of  the  conveyance,  the  date,  the  date  of  registry,  the 
consideration,  the  parties,  and  the  land  contained  in  it,  ad- 
ding at  the  end  a  certificate  that  there  were  no  other  convey- 
ances or  encumbrances  affecting  the  lot  in  question  registered 
in  his  office  than  those  mentioned  in  the  preceding  statement. 

Two  statements  furnished  were  put  in  as  specimens,  the 
one  containing  twenty-seven  and  the  other  four  conveyances, 
and  for  these  the  plaintiff  contended  that  under  the  16  Vic, 
ch.  187,  sec.  8,  he  was  entitled  to  claim  as  follows : 

For  the  first  statement,  searches  8s.  9d. ;  extracts, 
£1  13s.  9d. ;  certificate.  Is.  3d. 

For  the  second,  searches,  Is.  3d. ;  extracts,  5s. ;  certifi- 
cate. Is.  3d. 

The  defendant  refused  to  pay  this,  contending  that  the 
plaintiff's  charge  should  be  made  thus  : 

For  the  first  statement,  searches,  10s. ;  certificate,  Is.  3d. 
And  for  the  second,  searches,  Is.  3d. ;  certificate,  Is.  3d. 

Brough,  Q.  C,  for  the  plaintiff 

Befendanty  in  person,  contra,  cited  Hope  v.  Ferguson,  17 
U.  C.  R.  219. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  decision  of  this  court  in  the  case  cited  at  the  bar  of 
Hope  V.  Ferguson,  determines  this  case.    The  difficulty  is 
5  VOL.  XXI. 
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to  find  what  room  it  can  have  been  supposed  there  was  for 
doubt  upon  the  subject.  The  direction  in  the  statute  16 
Vic,  ch.  187,  sec.  8,  seems  perfectly  precise. 

The  defendant  wanted,  as  we  may  suppose,  such  an  ex- 
tract from  the  county  register  as  would  shew  the  present 
state  of  the  title  of  each  lot  or  parcel  of  land  respectively 
about  which  he  was  enquiring,  and  would  shew  also  through 
what  persons  and  by  what  conveyances  the  title  was  derived. 
He  required  also  a  certificate  from  the  registrar  that  this 
extract,  which  exhibited  the  result  of  his  general  search, 
comprehended  every  document  that  could  afi'ect  the  title. 

For  this  document — that  is,  the  extract  and  certificate  at 
the  foot  of  the  whole — the  registrar  is  entitled  to  charge  but 
for  one  certificate,  for  he  has  given  but  one ;  and  his  charge 
for  that  must  be  according  to  the  act — that  is,  Is.  3d.  for  the 
extract  and  certificate,  where  the  two  together  do  not  con- 
tain more  than  one  hundred  words,  but  where  the  number  of 
words  in  the  two  together  is  more  than  one  hundred,  then 
an  additional  9d.  for  every  additional  100  words  contained 
in  the  extract  and  certificate. 

As  to  searches,  we  do  not  see  how  the  fees  could  be  more 
plainly  stated  than  they  are  in  the  statute,  except  that  the 
legislature  omitted  to  state  whether  the  registrar  shall  get 
any  and  what  fee  for  one,  two,  or  three  references,  beyond 
the  number  of  four  in  any  case. 


The  Queen  v.  Walker. 

Perjury — Blaster  and  Servant  Act — Consol.  Stats.  U.  C,  ch.  75. 

Defendant  engaged  to  work  with  one  T.  on  the  9th  of  April,  1860,  at  eight 
dollars  per  month  ;  the  bargain  being  that  he  should  work  for  half  a 
month,  and  as  long  after  as  he  was  found  to  suit,  or  until  the  fall 
ploughing  was  done.  lie  left  on  the  21st  of  November,  having  told  T. 
about  three  weeks  previously  that  he  would  like  to  go  then,  to  which  T. 
assented. 

Defendant  complained  of  T.  before  a  magistrate  for  not  paying  his  wages, 
and  was  indicted  for  perjury  committed  on  that  occasion,  and  found  guilty. 

Held,  that  the  hiring  was  such  as  to  give  the  magistrate  jurisdiction  under 
the  Consol.  Stats.  U.  C,  ch.  75,  and  the  conviction  was  afi&rmed. 

The  defendant  was  indicted  at  Woodstock,  before  Draper, 
C.  J.,  on  a  charge  of  perjury,  in  swearing  before  a  justice 
of  the  peace  having  jurisdiction  in  the  matter  of  complaint 
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made  by  the  defendant  against  his  master,  John  Thornton, 
for  non-payment  of  wages  alleged  to  be  due  to  him  as  a 
balance  for  services  rendered  during  seven  months  preceding 
the  time  of  complaint. 

The  defendant  complained  before  Charles  Mason,  justice 
of  the  peace,  of  Thorton  having  neglected  and  refused  to 
pay  him  the  sum  of  twenty-eight  dollars  due  him  as 
a  balance  for  services  rendered  during  the  past  seven 
months,  and  that  he,  the  deponent,  was  still  in  the  em- 
ploy of  the  said  John  Thornton — contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

Upon  the  complaint  so  made,  Thornton  was  summoned 
before  the  justice  of  the  peace  in  the  matter,  and  the  defend- 
ant was  examined  in  reference  to  the  complaint.  He  then 
stated  that  he  had  commenced  working  for  John  Thornton  on 
the  9th  of  April,  1860,  at  eight  dollars  per  month,  and  that 
he  had  worked  for  him  since  that  time  (except  eleven  days 
lost  time)  up  to  the  21st  of  November,  1860,  in  the  evening. 
He  stated  that  the  bargain  was  that  he  was  to  work  for  half 
a  month,  and  if  he  could  do  as  Thornton  wanted  he  could 
stay  on  as  long  as  he  suited,  or  till  the  fall  ploughing  was 
done :  that  he  remained  till  Thornton  said  he  did  not  care 
about  ploughing  any  more :  that  about  three  weeks  before 
he  left  him  he  told  Thornton  he  would  like  to  leave  on  the 
21st,  and  that  he  replied  he  did  not  care  if  he  left  then,  as 
he  should  have  to  hire  another  man  at  any  rate.  He  stated 
that  the  account  then  produced  shewed  all  he  had  received 
from  Thornton,  and  swore  positively  "  that  one  dollar  was 
all  he  received  from  Thornton  on  the  24th  of  May  then  last, 
at  Ingersol." 

It  was  for  perjury,  in  swearing  before  the  justice  that 
he  had  only  received  one  dollar  from  Thornton,  at  In- 
gersol, on  the  24th  of  May,  the  indictment  was  preferred, 
the  allegation  being  that  in  fact  he  had  received  five  dollars 
on  that  occasion. 

The  receipt  of  money  by  the  defendant,  which  he  himself 
acknowledged  to  be  five  dollars  to  several  witnesses  who 
were  called,  was  clearly  proved,  and  Thornton  proved  that 
the  defendant  was  hired  by  him  as  a  farm  servant :  that  the 
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agreement  was  that  he  should  work  at  first  half  a  month, 
and  if  he  suited  to  work  on  as  long  as  he,  Thornton,  wanted 
him  :  that  there  was  no  written  agreement,  and  nothing  else 
stated ;  that  no  time  was  limited  for  service,  nor  any  time 
fixed  for  payments.  The  jury  on  the  evidence  found  the 
defendant  guilty  of  perjury. 

Beard^  for  the  defendant,  objected — 1.  That  the  indict- 
ment did  not  charge  non-payment  of  wages,  but  merely  a 
refusal  to  pay. 

2.  That  the  information  set  out  in  the  indictment  did  not 
set  forth  with  sufficient  certainty  under  the  Master  and  Ser- 
vant Act;  that  it  did  not  allege  any  agreement  to  have 
been  made,  nor  if  the  same  was  in  writing,  and  if  within  the 
period  of  one  year. 

3.  That  the  parol  evidence  given  by  the  magistrate  of  the 
information  laid  by  the  defendant  was  inadmissible  to  add  to 
the  written  information  produced. 

The  case  was  left  to  the  jury  on  the  merits,  the  only 
doubt  which  the  learned  Chief  Justice  of  the  Common  Pleas 
expressed  being  whether  the  evidence  brought  the  case 
strictly  within  the  statute.  Beard  argued  that  the  hiring 
was  general,  therfore  a  hiring  for  a  year,  and  half  a  month 
besides,  according  to  the  proof. 

All  the  objections  were  overruled,  and  the  defendant  ad- 
mitted to  bail ;  the  question  reserved  for  this  court  being 
whether  he  was  properly  convicted  or  not. 

J?.  A,  Harrison^  for  the  Crown,  cited  Rex  v.  Callanan, 
6  B.  &  C.  102;  Consol.  Stats.  U.  C,  ch.  75,  sees.  3,  12 ; 
Stamp  V.  Sweetland,  2  New  Sess.  Cas.  90. 

Beard,  contra,  cited  Turner's  case,  9  Q.  B.  80 ;  Geswood's 
case,  2  E.  &  B.  952 ;  Martin  v.  Pridgeon,  28  L.  J.  M.  C. 
179;  Reginav.  Scotton,  5  Q.  B.  493;  The  Queen  v.  Overton, 
4  Q.  B.  89. 

McLean,  J. — It  appears  to  me  that  it  is  impossible,  either 
According  to  the  evidence  of  the  master  on  the  trial  of  this 
indictment,  or  that  of  the  defendant  on  his  complaint  before 
his  master,  to  treat  this  as  a  hiring  for  a  year,  or  any  period 
beyond  it.    It  was  a  mere  arrangement  at  first  for  half  a 
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month,  and  to  continue  as  long  after  that  as  it  suited  the 
parties,  or  till  after  the  fall  ploughing  was  done,  as  stated 
by  the  defendant  before  Mr.  Mason  on  the  trial  of  the  com- 
plaint for  non-payment  of  wages. 

The  12th  section  of  chapter  75  of  the  Consolidated 
Statutes  gave  the  magistrate  jurisdiction  to  adjudicate  on 
such  complaints,  and  to  afford  redress,  and  it  was  in  the 
course  of  the  judicial  investigation  of  the  matter  the  alleged 
perjury  was  committed.  The  person  complained  of,  Thorn- 
ton, had  given  notice  that  he  did  not  desire  to  have  any 
more  ploughing  done  during  the  fall,  and  the  defendant  evi- 
dently felt  at  liberty  to  leave  his  employ,  as  he  had  given 
notice  that  he  desired  to  leave  on  the  21st  of  the  month, 
which  would  not  be  at  the  termination  of  a  month's  service, 
the  month's  service  having  commenced  on  the  9th  of  April, 
as  stated  by  the  defendant,  and  not  denied  by  Thornton. 

It  appears  to  me  that  the  hiring  was  such  as  to  give  juris- 
diction in  the  case  to  the  magistrate,  so  that  perjury  could 
be  committed  before  him  in  swearing  falsely  and  corruptly 
in  a  matter  material  in  the  case ;  and  the  jury  having  found 
the  defendant  guilty  on  the  evidence,  I  can  see  no  legal 
objection  to  sentence  being  passed  for  the  offence. 

Burns,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Conviction  affirmed. 


Glass,  Sheriff,  v.  Wigmore. 

Conveyance  of  prisoners  to  penitentiary. 

It  is  the  duty  of  the  sheriff  of  the  county  in  which  a  city  is,  and  not  of  the 
high  bailiff  of  such  city,  to  convey  to  the  penitentiary  prisoners  sentenced 
at  the  Recorder's  Court. 

This  action  was  brought  by  the  plaintiff  against  the  defen- 
dant, to  recover  a  sum  of  money  which  the  plaintiff  alleged 
the  defendant  had  and  received  for  the  plaintiff's  use,  and 
by  consent  of  the  parties,  and  by  order  of  a  judge,  according 
to  the  Common  Law  Procedure  Act,  1856,  the  following  case 
was  stated  for  the  opinion  of  the  court ; 
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CASE. 

The  plain tiiF  is  and  has  been  since  the  first  day  of  Sep- 
tember, A.  D.,  1858,  sheriff  of  the  county  ot  Middlesex,  and 
has  since  his  appointment  had  the  care  of  the  jail  of  the 
said  county,  and  the  appointment  of  keepers  thereof. 

The  defendant  is  high  bailiff  of  the  city  of  London,  duly 
and  regularly  appointed. 

There  has  been  a  recorder's  court  established  in  and  for 
the  said  city,  and  a  recorder  for  the  said  city  duly  appointed, 
who  presides  at  the  sittings  of  the  said  court. 

The  jail  of  the  said  county  of  Middlesex  is  used  as  a  jail 
for  the  said  city,  and  prisoners  are  committed  thereto  by  the 
mayor  and  other  magistrates  for  the  said  city,  the  council 
thereof  not  having  directed  otherwise,  and  an  annual  sum  is 
paid  for  the  use  of  the  said  jail  by  the  said  city  of  London. 

The  defendant  has,  whenever  the  said  court  is  in  session, 
by  the  order  of  the  court,  taken  the  prisoners  committed  for 
trial  at  the  said  court  from  the  said  jail  to  the  court,  and 
when  prisoners  have  been  sentenced  by  said  court  to  be  im- 
prisoned in  the  provincial  penitentiary,  has  upon  receipt  of 
the  commitment  conveyed  them  to  the  said  penitentiary,  and 
has  charged  and  received  payment  therefor,  which  has  been 
paid  by  the  provincial  government  from  the  fund  for  the 
administration  of  criminal  justice. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
said  defendant  had  the  right  to  take  the  said  prisoners  to  the 
court  for  trial,  and  when  sentenced  to  the  penitentiary  to 
convey  them  there  and  receive  payment  therefor. 

If  the  court  shall  be  of  opinion  in  the  negative,  then  judg- 
ment shall  be  entered  for  the  plaintiff,  and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then 
judgment  of  non  pros,  with  costs  of  defence,  shall  be  entered 
for  the  defendant. 

Burns,  for  the  plaintiff,  cited  Consol.  Stats.  U.  C,  ch  54^ 
sees.  391,  367,  379,  401,  420 ;  ch.  31,  sec.  132,  sub-sec.  4; 
ch.  120,  sched. ;  ch.  127  ;  Consol.  Stats.  C,  ch.  Ill,  sec. 
11 ;  Rex  V.  Weir  et  al.,  1  B.  &  C.  288. 

M.  0.  Cameron,  contra,  cited  Consol.  Stats.  U.  C,  ch.  55, 
sec.  177,  et  sequ.;  ch.  31,  sec.  138. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  while  the  law  remains  on  its  present 
footing  it  is  the  sheriff  of  the  county  in  which  the  City  of 
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London  is,  and  not  the  high  bailiff,  who  is  to  convey  to  the 
penitentiary  the  prisoners  sentenced  to  that  prison  by  the 
recorder's  court  of  the  city. 

The  legislature  would  probably,  in  reviewing  the  subject, 
not  think  it  expedient  to  change  this  arrangement ;  but 
whether  they  would  or  not,  the  Penitentiary  Act,  as  it  now 
stands,  ch.  Ill  Consolidated  Statutes  of  Canada,  it  appears 
to  us,  commits  the  duty  clearly  to  the  sheriff,  and  the  chapter 
120  of  the  Consolidated  Statutes  of  Upper  Canada  provides 
that  the  sheriff  shall  be  paid  for  such  duty,  when  it  is  his 
duty,  and  when  he  has  done  it. 

The  12th  section  of  the  statute,  ch.  Ill,  (Consol.  Stats.  C.) 
it  is  true  is  confined  to  convicts  sent  from  Lower  Canada,  but 
it  equally  serves  to  shew  the  intention  of  the  legislature,  for 
there  are  local  bailiffs  in  cities  in  Lower  Canada  as  well  as  in 
Upper  Canada;  and  the  16th  clause  is  not  confined  to 
Lower  Canada,  but  applies  to  the  whole  province,  and  shews 
that  the  legislature  intends  that  the  sheriff  of  the  county  in 
which  the  city  is,  is  the  officer  who  is  to  have  the  powers 
necessary  for  carrying  the  prisoners  through  all  parts  of  the 
province  to  the  penitentiary. 

Qur  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


The  Bank  of  Upper  Canada  v.  Glass,  Sheriff. 

Absconding  debtor — Executions — Attachment — Priority. 

To  entitle  an  execution  creditor  to  priority  over  an  attachment  against  the 
debtor,  he  must  not  only  obtain  execution  before  the  attaching  creditor, 
but  his  action  must  have  been  commenced  by  process  served  before  the 
attachment  issued. 

Therefore,  where  the  execution  issued  upon  a  confession  given  before  the 
debtor  absconded,  without  process  served.  Held,  that  the  attachment 
must  prevail. 

This  was  an  action  against  the  defendant  as  sheriff  of  the 
county  of  Middlesex,  for  a  false  return  of  nulla  bona  to  a  fi, 
fa.  placed  in  his  hands  at  the  suit  of  the  plaintiffs  against 
Robert  Gunn  and  Joseph  Fitzell. 

A  special  case  was  stated  for  the  opinion  of  the  court,  of 
which  the  material  facts  were  as  follow : 
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The  plaintiffs  recovered  their  judgment  on  the  8th  of  June, 
1858,  upon  a  cognovit  given  by  both  defendants  in  a  suit  in 
which  no  writ  had  been  served  on  either  of  them.  By  the 
terms  of  the^cognovit  no  execution  was  to  issue  until  the^l5th 
of  November,  1858. 

Joseph  Fitzell  absconded  about  the  1st  of  July,  1858.  On 
the  6th  an  attachment  against  him  as  an  absconding  debtor 
was  placed  in  defendant's  hands,  and  within  six  months 
several  other  attachments  issued.  The  plaintiffs'  execution 
was  issued  on  the  24th  of  November,  1858,  and  given  to 
defendant  on  the  following  day,  before  any  executions  had 
been  issued  by  the  attaching  creditors. 

The  question  was,  whether  under  these  circumstances  the 
plaintiffs  were  entitled  to  be  paid  the  amount  of  their  execu- 
tion in  full,  thus  taking  priority  over  the  attaching  creditors. 

Cameron^  Q.  C,  for  the  plaintiffs,  cited  Carrall  v.  Potter, 
19  U.  C.  R.  346. 

Burns,  contra,  cited  Kerby  v.  Jenkins,  2  Tyr.  499; 
Walton  V.  Hayward,  2  0.  S.  468 ;  Potter  v.  Carrall,  9  C.  P. 
442 ;  Daniell  v.  Fitzell,  17  U.  C.  R.  369  ;  Bird  v.  Folger, 
lb.  536 ;  Gamble  v.  Jarvis,  5  0.  S.  272 ;  Caird  et  al.  v. 
Fitzell,  2  P.  R.  262  ;  Kingsmill  v.  Warrener,  13  U.  C.  R.  18; 
Bank  of  British  North  America  v.  Jarvis,  1  U.  C.  R.  182 ; 
Francis  v.  Brown  et  al.  11  U.  C.  R.  558. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiffs'  case  fails,  for  that 
under  the  Common  Law  Procedure  Act  of  1856,  which  was 
in  force  when  these  proceedings  were  going  on,  the  law 
required  then  (as  it  does  now)  that  to  entitle  a  plaintiff  who 
had  not  got  judgment  and  execution  when  the  debtor  ab- 
sconded to  take  priority  of  the  attaching  creditors,  his  action 
must  have  been  commenced  by  process  which  was  served 
before  the  suing  out  of  any  writ  of  attachment,  and  he  must 
also  obtain  execution  before  any  of  the  attaching  creditors. 

It  will  not  answer  what  the  statute  requires  that  he  should 
have  taken  out  process  merely,  unless  it  has  been  served  or 
executed.    The  circumstance  that  the  debtor,  before  he  ab- 
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sconded,  confessed  judgment  does  not,  in  our  opinion,  dis- 
pense with  the  necessity  of  the  process  having  been  executed. 
We  have  no  more  right  to  hold  the  service  or  execution  of 
the  process  unnecessary  than  to  dispense  with  the  process 
altogether. 

The  execution  of  process  on  the  defendant,  and  the  obtain- 
ing execution  before  any  attaching  creditor,  must  both  con- 
cur to  give  the  right  of  priority. 

Judgment  for  defendant. 


Regina  v.  Davidson. 

Exempiion  of  goods  from  seizure — 23  Vic.  ch.  25. 

The  statute  23  Vic,  ch.  25,  exempting  certain  articles  from  seizure,  does 

not  bind  the  Crown. 
Semble,  that  the  statute  does  not  apply  where  the  debtor  has  absconded, 
-  leaving  the  goods  with  his  family. 

On  the  twentieth  day  of  March,  1861,  a  writ  of  extent 
was  issued  out  of  this  court,  against  the  defendant,  for 
<£2250,  directed  to  the  sheriff  of  the  county  of  Waterloo, 
and  on  the  following  day  was  delivered  to  the  said  sheriff. 

Under  it  he  held  an  inquisition  and  seized  into  the  hands 
of  the  Queen,  among  other  things,  the  following :  one  bed- 
stead and  bedding,  one  child's  bedstead,  one  stove  and  pipes, 
one  set  of  cooking  utensils,  one  pair  of  tongs  and  shovel,  one 
table,  six  chairs,  six  knives,  six  forks,  six  plates,  six  tea  cups, 
six  saucers,  one  sugar  basin,  one  milk  jug,  one  tea  pot,  six 
tea  spoons,  ten  volumes  of  books,  one  cow,  one  hog — all 
which  would  be  exempt,  it  was  admitted,  as  against  the  claims 
of  a  subject. 

The  wife  of  defendant,  defendant  himself  having  absconded 
from  the  province,  claimed  these  articles  as  exempt  from 
seizure  under  23  Vic,  ch.  25,  and  had,  as  to  such  articles, 
traversed  the  inquisition. 

The  questions  submitted  for  the  opinion  of  the  court  were  : 

1.  Whether  the  Crown  is  bound  by  the  provisions  of  23 
Vic,  chap.  25. 

2.  Whether  the  exemption  under  the  act  can  be  claimed 
by  the  wife  of  the  defendant,  he  being  at  the  time  an  abscond- 
ing debtor. 

6  VOL.  XXI. 
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If  the  court  should  be  of  opinion  in  the  affirmative  on  the 
first  and  second  questions,  then  judgment  to  be  entered  for 
defendant,  but  if  of  opinion  in  the  negative  on  either  of  the 
questions,  then  judgment  to  be  entered  for  the  Crown. 

jK.  a.  Harrison  for  the  Crown,  cited  Vin.  Abr.,  "  Statutes," 
E.  10  ;  Bac.  Abr.  "Prerogative"  E.  5.;  Hawk,  P.  C.  vol. 
II.,  ch.  42,  sec.  3 ;  Plow.  136-7  ;  11  Co.  68 ;  Attorney- 
General  V.  Bovet,  3  D.  &  L.  492 ;  Rex  v.  Copland,  Hughes 
204  ;  Rex  v.  Pixley  ;  Bunbury  202. 

MaeLennan,  contra,  cited  Chitty  on  Prerogative  382 ;  11 
Co.  705. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  my  opinion  at  present,  looking  at  the  whole  statute 
23  Vic,  ch.  25,  that  when  the  debtor  has  absconded  from  his 
dwelling  in  this  province,  the  bed,  bedding,  and  other  arti- 
cles which  would  have  been  exempt  from  execution  against 
him  in  ordinary  cases,  if  he  had  been  residing  with  his  family, 
will  not  be  exempted  when  they  are  no  longer  in  his  use,  but 
only  in  use  of  his  family  whom  he  has  left  behind. 

There  are  several  expressions  in  the  statute  which  lead  to 
that  conclusion,  but  perhaps  on  further  consideration  I  might 
come  to  a  different  conclusion  on  that  point,  though  it  is  ma- 
terial to  consider  that  in  cases  of  attachment  against  the 
goods  of  absconding  debtors  there  is  no  exemption. 

On  the  other  and  more  general  question,  we  are  of  opinion 
that  the  statute  23  Vic,  ch.  25,  does  not  bind  the  Crown. 

Lord  Kenyon,  in  Rex  v.  Cook  (3  T.  R.  521)  lays  down  the 
principle  that  "  generally  speaking  in  the  construction  of  acts 
of  parliament,  the  King  in  his  royal  character  is  not  included 
unless  there  be  words  to  that  effect."  (See  also  Plowden  240, 
and  Lord  Raymond  1066.)  But  besides  this  general  princi- 
ple, and  the  doctrine  also  that  the  King  shall  not  be  abridged 
in  his  prerogative,  except  by  express  words,  it  is  to  be  con- 
sidered that  the  King  is  never  held  to  be  comprehended  in 
enactments  under  the  word  "party;"  and  it  is  quite  clear 
that  this  act  is  substituted  for  former  provisions,  which  were 
more  limited  as  to  the  value  and  description  of  goods  ex- 
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empted  from  seizure,  which  were  included  in  the  Comuion 
Law  Procedure  Act ;  and  that  act,  it  is  certain,  and  so  we 
have  held,  applies  only  to  proceedings  and  suits  between 
party  and  party,  and  not  to  the  Queen,  unless  when  that  in- 
tention is  expressed. 

Judgment  for  the  Crown. 


Talcott  et  al.  v.  Sicklesteel. 

Interpleader — Verdict  against  claimants — Action  on  bond — Application  to  give 
up  goods — Construction  of  bond. 

Certain  goods  being  seized  under  a  fi.  fa.  as  belonging  to  defendants,  one  C. 
claimed  them,  and  an  interpleader  issue  was  directed,  C,  with  two 
sureties,  gave  a  bond  conditioned  that  if  the  verdict  should  be  in  favour 
of  the  execution  creditors,  then  the  obligors  should  pay  to  them  the 
appraised  value  of  the  goods  seized,  or  should  produce  them  when  called 
upon,  according  to  the  directions  of  any  rule  of  court  or  judge's  order. 

The  execution  plaintiffs  succeeded  on  the  issue,  and  brought  an  action 
against  the  sureties  on  their  bond,  and  the  goods,  which  had  remained  in 
possession  of  the  sureties,  were  seized  there  under  another  execution 
against  defendant. 

The  court  under  these  circumstances  refused  to  order  the  bond  to  be  given 
up  on  production  of  the  goods,  but  made  an  order  on  the  obligors  to 
deliver  up  the  goods,  leaving  them  to  plead  performance  to  the  action, 

Semble,  that  under  the  condition  of  the  bond  a  tender  of  the  goods,  without 
any  order  made,  would  discharge  them. 

Prince,  for  defendant,  obtained  a  rule  to  shew'^cause  why 
upon  production  of  the  goods  seized  under  the  execution  in 
this  cause,  (and  mentioned  in  the  bond  to  secure  their  forth-^ 
coming,  given  in  pursuance  of  the  interpleader  order  re- 
specting such  goods,)  at  such  time  and  place  as  the  court 
might  direct,  the  said  bond  should  not  be  delivered  up  to  be 
cancelled,  and  why  the  plaintiffs  should  not  pay  the  costs  of 
this  application. 

It  appeared  that  under  a  fi.  fa.  against  goods  issued  in 
this  cause,  certain  goods  were  seized  as  belonging  to  the 
defendant,  Sicklesteel;  and  one  Cutting,  of  the  city  of 
Buffalo,  having  claimed  them,  an  interpleader  order  was 
made  at  the  instance  of  the  sheriff.  The  judgment  was  for 
$949  15c.  The  execution  had  issued  on  the  10th  of 
December,  1860,  directed  to  the  sheriff  of  the  county  of 
the  Kent. 

It  was  directed  by  the  order  that  upon  giving  security  by 


44 


queen's  bench,  trinity  term,  25  VIC,  1861. 


the  claimant  to  the  master  within  thirty  days,  for  an  amount 
equal  to  the  appraised  value  of  the  goods  seized,  the  sheriff 
should  withdraw  from  possession  of  the  goods ;  and  Cutting 
accordingly  furnished  a  hond  executed  by  two  persons, 
Knapp  and  Fisher,  with  the  condition  that  if  upon  the  trial 
of  the  interpleader  issue,  the  verdict  should  be  in  favour  of 
the  plaintiffs,  (the  execution  creditors,)  then  if  the  claimant. 
Cutting,  and  the  obligors,  or  either  of  them,  should  pay  to 
the  plaintiffs  the  appraised  value  of  the  goods  seized  by  the 
sheriff,  or  should  produce  them  and  have  them  forthcoming 
when  called  upon  to  do  so,  according  to  the  directions  of 
any  rule  of  court  or  judge's  order,  to  be  made  in  the  matter 
of  the  said  interpleader  order,  or  if  upon  the  trial  the  ver- 
dict should  be  in  favour  of  Cutting,  then  the  obligation  was 
to  be  void,  &c. 

This  bond  was  allowed  on  the  26th  of  February. 

The  interpleader  issue  was  determined  in  favour  of  the 
execution  creditors,  and  on  the  26th  of  June,  1861,  an 
order  was  made  by  Chief  Justice  Draper  in  the  ordinary 
form,  giving  the  usual  directions  about  costs  and  possession 
money,  and  ordering  that  the  plaintiffs  should  be  at  liberty 
to  take  the  bond  off  the  the  files  of  the  court,  and  to 
commence  any  action  thereon  against  the  obligors  for  the 
recovery  of  the  debt,  interest,  and  costs  in  the  above  cause. 

The  goods  that  had  been  seized  under  the  /j.  /a.,  and 
were  claimed  by  Cutting,  were  a  large  quantity  of  sawed 
lumber  at  the  mill  of  the  defendant,  Sicklesteel,  some 
horses,  a  waggon,  and  a  pair  of  trucks.  Knapp  and  Fisher 
swore  that  on  their  executing  the  bond  as  sureties  they  were 
put  in  possession  of  the  property  seized,  and  had  ever  since 
been  in  possession  of  the  same :  that  the  claimant,  Cutting, 
applied  for  a  new  trial  of  the  interpleader  issue,  and  that 
before  this  application  was  disposed  of  the  sheriff  of  the 
county  of  Kent  seized  the  lumber,  then  in  the  possession  of 
Fisher  and  Knapp,  the  sureties  in  the  bond,  under  a  fi.  fa. 
from  the  county  court  against  Sicklesteel,  at  the  suit  of  one 
Stoddart,  and  advertised  the  same  for  sale,  but  on  applica- 
tion to  a  judge  in  chambers  the  sale  was  postponed  till  term 
to  allow  of  an  application  to  this  court :  that  the  sheriff  was 
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instructed  to  make  the  seizure  by  the  same  attorneys  who 
were  attorneys  for  the  present  plaintiffs,  and  was  directed 
by  them  not  to  proceed  on  the  plaintiffs'  execution :  that  the 
defendant  had  no  other  personal  property  than  that  which 
was  in  question  in  the  interpleader  issue,  and  that  it  was 
insufficient  to  satisfy  both  executions  if  sold  at  sheriff's  sale  : 
that  they,  the  sureties,  believed  that  the  object  was  to  get 
Stoddart's  execution  paid  out  of  these  goods,  and  to  throw 
upon  the  sureties  the  payment  of  these  plaintiffs'  debts,  by 
disabling  them  from  delivering  over  the  goods,  and  suing 
them  for  the  appraised  value  :  that  the  property  was  now 
where  it  was  at  the  time  of  its  seizure,  and  where  the  sure- 
ties received  possession  of  it  from  the  sheriff :  that  it  had 
all  been  there  from  that  time  to  the  present,  except  the 
horses  and  waggon,  which  could  be  produced  in  a  few 
hours ;  and  that  it  was  in  as  good  order  and  was  worth  as 
much  as  when  the  sheriff  gave  it  up  to  them :  that  the 
execution  plaintiffs  had  commenced  an  action  against  the 
sureties  on  their  bond,  though  they  had  notified  the  sheriff 
that  they  were  ready  to  deliver  up  the  property,  and  had 
repeatedly  tendered  it,  offering  to  deliver  it  over  at  the 
place  where  they  received  it,  or  anywhere  else  that  the  sheriff 
would  prefer  :  that  no  rule  or  order  of  court  had  been  made 
upon  them  to  produce  the  goods  and  chattels,  or  to  pay  the 
appraised  value  :  that  the  sureties  were  desirous  to  be  allowed 
to  deliver  up  the  goods,  and  to  be  relieved  from  the  care  of 
them  ;  and  that,  if  they  were  compelled  to  pay  the  appraised 
value  of  the  goods,  they  would  be  put  to  great  loss. 

Affidavits  were  filed  on  the  part  of  the  plaintiffs'  attorney, 
Atkinson,  (the  same  attorney  in  both  suits,)  to  account  for 
his  desiring  the  sheriff  to  seize  upon  Stoddart's  writ,  alleg- 
ing that  what  he  did  in  that  respect  was  done  at  the  instance 
of  the  bail,  Knapp  and  Fisher,  for  fear,  as  they  stated,  that 
while  the  application  for  a  new  trial  of  the  interpleader  was 
pending,  Cutting  would  send  away  the  lumber.  And  it  was 
also  stated  in  the  affidavits  filed  in  answer  to  this  application, 
that  the  lumber  which  had  been  seized  in  this  suit,  had  been 
injured  since  for  want  of  care. 

These  statements  again  were  positively  denied  on  the 
other  side. 
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Uccles,  Q.  C,  shewed  cause. 

Prince,  contra,  cited  Teggin  v.  Longford,  2  Dowl.  N.  S. 
467  ;  Balkwell  v.  Beddome,  18  U.  C.  E.  231 ;  Consol.  Stats. 
U.  C.  ch.  30,  sec.  4. 

Robinson,  C.  J.,  delivered  the  judgment^of  the  court. 

It  appears  to  us  that  we  may  let  the  sheriff  go  on  and 
sell,  when  he  must  at  his  peril  take  care  that  he  afterwards 
applies  the  proceeds  according  to  law. 

If  the  sureties  have  already  sufficiently  tendered,  or  shall 
hereafter  tender,  all  the  goods  for  which  they  gave  their 
bond,  the  sheriff's  refusal  to  take  them  will  also  be  at  his 
peril,  and  the  sureties  must  then  afterwards  plead  as  they 
may  be  advised,  in  order  to  acquit  themselves  of  the  bond, 
by  shewing  performance  of  the  condition. 

We  have  no  doubt  that  the  condition  allowed  them  an 
option  to  give  up  or  tender  the  goods  if  they  please,  instead 
of  paying  the  appraised  value,  but  their  tender  of  part  only 
would  not  avail  them.  They  must  tender  or  must  have  ten- 
dered the  whole,  or  none,  though  a  very  trifling  deficiency, 
such  as  the  law  would  not  notice,  would  not  signify. 

There  will  still  be  this  question,  whether  tendering  the 
goods,  when  there  has  been  no  order  made  for  having  the 
goods  forthcoming,  and  when  they  have  not  been  called 
upon  to  deliver  them  back,  will  discharge  them.  At  present 
we  think  it  would,  for  otherwise  the  omission  of  the  sheriff 
or  the  execution  plaintiff  to  demand  them  would  deprive  the 
sureties  of  the  option  which  the  condition  in  effect  gives 
them. 

We  apprehend  we  must  look  upon  the  mention  in  the  con- 
dition of  an  order  to  give  up  the  goods  as  inserted  merely  to 
indicate  that  the  sureties  were  not  to  be  held  in  default  till 
the  goods  had  been  ordered  to  be  given  up,  either  expressly, 
or  as  the  effect  of  the  decision  against  the  claimant,  and 
until  they  had  in  consequence  been  demanded ;  but  that  for 
the  sake  of  the  plaintiffs  in  the  fi.  fa.,  they  must  be  bound 
to  give  them  up  when  demanded,  and  may  not  delay  the  de- 
livery after  such  demand,  without  incurring  the  obligation  of 
absolutely  paying  the  appraised  value. 
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We  think  to  prevent  further  diflSculty  we  may  now  make 
an  order  in  the  original  cause  upon  the  claimant,  or  the 
sureties,  to  deliver  up  the  goods  according  to  the  condition 
of  the  bond. 


NouRSE  V.  Foster. 

Malicious  prosecution — Evidence. 

In  an  action  for  maliciously  making  a  charge  against  the  plaintiff,  before  a 
magistrate,  upon  which  he  was  arrested,  and  afterwards  discharged, 

Held,  that  it  was  necessary  to  produce  the  information,  or  lay  a  foundation 
for  secondary  evidence  ;  and  that  the  plaintiff,  having  done  neither,  was 
properly  nonsuited. 

Action  for  malicious  prosecution. 

Declaration,  "  for  that  the  defendant  falsely  and  malicious- 
ly, and  without  any  reasonable  or  probable  cause,  appeared 
before  a  justice  of  the  peace,  and  charged  the  plaintiff  with 
having  obtained  money  from  him  under  false  pretences,  and 
upon  such  charge  procured  the  said  justice  to  grant,  and  the 
said  justice  did  accordingly  grant,  his  warrant  for  the  appre- 
hension of  the  plaintiff,  and  for  bringing  him  before  the  said 
justice,  and  other  justices  of  the  peace,  to  be  dealt  with  ac- 
cording to  law ;  and  the  defendant  under  and  by  virtue  of 
the  said  warrant  procured  the  plaintiff  to  be  arrested,  and 
afterwards  brought  into  custody  before  the  said  justices,  who 
having  heard  the  said  charge  dismissed  the  same,  and  dis- 
charged the  plaintiff  out  of  custody." 
Plea — Not  guilty. 

Upon  the  trial,  at  Cobourg,  before  McLean,  J.,  the  plain- 
tiff had  not  the  information  to  produce.  It  was  in  the  posses- 
sion of  the  magistrate  who  took  it,  but  he  had  not  been 
requested  to  bring  it  to  court,  and  it  remained  at  his  place  of 
residence  in  the  country.  There  was  no  other  reason  for  its 
non-production.  Another  magistrate  had  issued  the  warrant 
upon  it,  and  it  was  supposed  probably  that  the  information 
was  in  his  keeping.  Whether  he  had  been  subpoenaed  to  pro- 
duce it,  or  had  received  any  notice  to  do  so,  did  not  appear. 
Both  the  magistrates  were  at  the  trial,  and  were  examined  as 
witnesses. 
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The  learned  judge  declined  to  hear  verbal  evidence  of  the 
statements  in  the  information,  as  no  foundation  had  been  laid 
for  the  reception  of  secondary  evidence. 

The  plaintiff 's  counsel  contended  that  he  should  be  allowed 
to  support  the  case  by  giving  evidence  that  the  defendant 
appeared  before  a  justice  of  the  peace,  and  acted  as  prosecu- 
tor before  him,  against  the  plaintiff,  on  a  charge  of  receiving 
money  under  false  pretences,  and  that  such  evidence  would 
be  sufficient,  without  producing  or  accounting  for  the  infor- 
mation. 

The  learned  judge  held  that  the  proof  of  the  contents  of 
the  information  was  indispensable,  and  that,  as  he  could  not 
admit  verbal  evidence  under  the  circumstances,  he  must  non- 
suit the  plaintiff. 

Hector  Cameron  obtained  a  rule  nisi  to  set  aside  the  non- 
suit. He  cited  Biggs  v.  Clay,  3  &  M.  464 ;  Sinclair  v. 
Haynes,  16  U.  C.  R.  247 ;  Wilson  v.  Thorpe,  18  U.  C.  R.  443. 

McLeod  shewed  cause,  and  cited  Freeman  v.  Arkell,  2  B. 
&  C.  494;  Gregory  v.  Derby,  8  C.  &  P.  749. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  all  think  the  nonsuit  was  proper.  The  only  act  which 
the  defendant  is  charged  with  having  done  maliciously  is  the 
making  the  charge,  and  if  that  were  struck  out  there  would 
be  no  allegation  of  malice  at  all,  which  is  the  very  foundation 
of  the  action.  The  case  of  Gregory  v.  Derby,  (8  C.  &  P. 
750,)  is  expressly  in  point  to  shew  the  necessity  of  proving 
the  contents  of  the  information  by  producing  it,  or  giving 
secondary  evidence  of  it,  on  proving  a  good  reason  for  not 
producing  it 

Rule  discharged. 
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Hard  v.  Palmer. 

Endorsement  by  foreign  administrators — Proof  of  administration — Note  payable 
on  demand — Interest. 

In  an  action  on  a  promissory  note  endorsed  to  the  plaintiff,  in  the  State  of 
New  York,  by  the  administrators  of  the  payee,  to  prove  the  administra- 
tors' authority  an  exemplification  of  letters  of  administration  was  put  in, 
granted  by  the  surrogate  court  of  the  county  of  Otsego,  in  New  York, 
where  the  payee  had  died,  and  purporting  to  be  signed  by  the  surrogate, 
who  certified  it  to  be  a  copy  of  the  original  record  of  the  letters,  and  a 
seal  was  affixed  described  as  his  seal  of  office.  Attached  to  this  was  a 
certificate  under  the  great  seal  of  the  State  of  New  York,  purporting 
to  be  signed  by  the  governor,  verifying  the  signatu'-e  and  office  of  the 
surrogate  judge,  and  the  seal  of  his  court.    Held,  sufficient. 

Held,  also,  immaterial  that  the  administrators  had  added  to  their  names 
"executors''  instead  of  "administrators,"  the  addition  being  surplusage. 

Though  interest  does  not  usually  run  until  demand  made  upon  a  note  pay- 
able on  demand,  yet  where  payments  have  been  made  on  account,  the 
jury  should  presume  that  they  were  made  in  consequence  of  a  demand, 
and  interest  on  the  balance  will  then  accrue. 

The  plaintiff  sued  on  a  promissory  note  made  on  the  24th 
of  February,  1849,  by  defendant,  payable  to  Joseph  L. 
Palmer,  or  order,  on  demand,  for  $2000.  The  declaration 
averred  that  the  payee  died,  and  that  Joseph  K.  Palmer  and 
Charlotte  M.  Palmer,  *'were  duly  appointed  "  to  administer 
to  his  estate,  and  that  they  duly  endorsed  this  note  to  the 
plaintiff,  and  that  defendant  had  not  paid,  &c. :  that  when 
the  note  was  made,  and  from  thence  until  his  death,  the 
payee,  Joseph  L.  Palmer,  resided  in  a  foreign  country,  to 
wit,  in  the  State  of  New  York  :  that  the  plaintiff  at  the  time 
of  the  endorsement,  and  from  thence  hitherto,  had  resided, 
and  still  resided  in  New  York,  and  that  when  Joseph  L* 
Palmer  died,  the  note  was  in  the  State  of  New  York,  &c. 

The  defendant  pleaded,  1.  Non  fecit. 

2.  That  Joseph  and  Charlotte  Palmer  were  not  duly  ap- 
pointed to  administer  as  alleged. 

3.  That  they  did  not  endorse  the  note  as  alleged. 

4.  Payment  of  the  note  to  the  payee. 
0.  Actio  non  accrevit  infra  sex  annos. 

6.  No  consideration  given  for  the  note. 

7.  An  equitable  plea. 

Issue  was  joined  on  all  but  the  fifth  plea,  to  which  the 
plaintiff  replied,  that  from  the  time  of  the  making  of  the 
note  to  his  death  the  payee  resided  in  the  State  of  New 
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York ;  and  that  his  administrators  also  resided  there  from 
the  time  of  his  death  till  they  endorsed  the  note  to  the 
plaintiff,  and  that  the  plaintiff  from  the  time  of  said  endorse- 
ment had  always  resided  in  the  State  of  New  York. 

Issue  was  joined  on  that  replication. 

At  the  trial,  at  Kingston,  before  McLean^  J.,  it  was  proved 
that  the  payee  and  his  administrators  (his  brother  and  widow) 
had  resided  abroad,  as  stated  in  the  declaration,  and  that  the 
plaintiff  had  been  always  resident  in  the  State  of  New  York, 
but  the  same  witness  who  proved  that  proved  also  that  he 
saw  him  in  Kingston,  in  Upper  Canada,  three  or  four  years 
ago,  and  also  during  the  last  winter. 

To  prove  that  the  persons  who  endorsed  the  note  to  the 
plaintiff  were  administrators  of  the  payee,  an  exemplification 
was  put  in  of  letters  of  administration  granted  in  October, 
1855,  to  them  by  the  surrogate  of  the  county  of  Otsego,  in  the 
State  of  New  York,  where  the  payee  had  lived,  and  where  he 
died. 

This  exemplification  purported  to  be  signed  by  the  surro- 
gate of  Otsego  County,  certifying  it  to  be  a  copy  of  the 
original  record  of  the  letters  of  administration,  and  this 
alleged  exemplification  of  the  record  was  certified  under  a 
seal  said  in  the  document  to  be  the  seal  of  office  of  the  sur- 
rogate. The  exemplification  was  in  the  name  of  the  people 
of  the  State  of  New  York,  and  the  seal  seemed  to  bear  the 
subscription  of  "  Otsego  County  Surrogate  Seal." 

Attached  to  this  document  was  a  certificate  under  the 
great  seal  of  the  State  of  New  York,  purporting  to  be  signed 
by  the  governor  of  the  State,  verifying  the  signature  and 
office  of  the  surrogate  judge,  and  the  seal  of  his  court. 

The  note  had  on  it  the  endorsement  of  the  payee,  and  was 
specially  endorsed  to  this  plaintiff,  or  bearer,  by  J.  K.  Palmer 
and  Charlotte  M.  Palmer,  who  signed  with  the  respective 
additions  of  executor  and  executrix. 

On  the  note  there  was  one  payment  endorsed  on  the  16th 
of  May,  1850,  of  $500,  and  another  on  the  10th  oF  December, 
1853,  for  $1000,  "  and  the  interest  on  the  whole  up  to  that 
date."    There  was  no  signature  under  these  endorsements. 

The  defendants'  counsel  objected  at  the  trial,  that  the  note 
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being  payable  on  demand,  interest  could  only  accrue  from  the 
time  of  demand  proved ;  also  that  the  two  Palmers  who 
endorsed  did  so  as  executors,  whereas  the  averment  in  the 
declaration  was  that  they  were  administrators;  also,  that 
it  should  have  been  proved  that  the  surrogate  court  of  Otsego 
county  was  the  proper  court  to  grant  administration,  and 
that  the  seal  of  the  court  was  not  proved  ;  also,  that  upon 
the  issue  on  the  Statute  of  Limitations  the  verdict  should  be 
for  the  defendant. 

The  learned  judge  over-ruled  those  objections,  reserving 
leave  to  the  plaintiff  to  move  for  a  nonsuit  on  any  of 
them. 

Richards,  Q.  C,  obtained  a  rule  nisi  to  enter  a  nonsuit 
pursuant  to  leave  reserved.  He  cited  Chitty  on  Pig.  1. 
238. 

Prince  and  A.  KirkpatricJc  shewed  cause,  and  cited 
Consol.  Stats.  U.  C.  ch.  80,  sec.  1 ;  Hard  v.  Palmer,  20  U. 
C.  R.  208. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  although  the  note  was  made 
payable  on  demand,  and  according  to  the  general  principle 
in  such  cases  interest  would  not  begin  to  run  until  demand 
made,  yet  that  when  payments  have  been  made  on  account 
of  the  note,  the  jury  should  presume  that  such  payments 
were  made  in  consequence  of  a  demand,  and  that  interest  on 
the  residue  will  then  begin  to  accrue. 

As  to  the  administrators  having  added  the  word  executors 
to  their  names,  instead  of  administrators,  we  take  that  to  be 
wholly  immaterial.  We  have  already  determined  in  this 
case,  (20  U.  C  R.  208,)  that  the  administrators  under  the 
foreign  letters  of  administration  could  transfer  the  note 
by  endorsement,  being  at  the  time  the  legal  holders  of  the 
note.  They  had  as  holders  a  right  to  endorse.  They  held 
the  whole  and  absolute  property  in  the  note,  (a)  and  the 
addition  to  their  names  may  be  rejected  as  surplusage. 

There  could  be  no  difficulty  in  the  plaintiff 's  way  under 

(a)  See  Rawlinson  v.  Stone,  3  Wils.  4 ;  Watkins  y.  Maule,  2  Jac.  &  W.  243, 
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the  Statute  of  Limitations,  for  there  was  no  proof  given  of 
the  plaintiff  having  ever  been  in  Upper  Canada  till  within  the 
last  three  or  four  years,  and  there  can  be  no  bar  yet  from 
lapse  of  time  since  that. 

The  main  question  was  as  to  the  supposed  defective  proof 
of  an  administration  legally  committed  before  the  note  was 
produced.  We  should  assume  till  the  contrary  is  shewn  that 
the  administration  was  granted  by  the  proper  jurisdiction, 
and  that  it  was  properly  granted,  so  long  as  it  was  not 
repealed. 

As  to  proof  of  the  seal  of  the  court  which  granted  admin- 
istration, if  no  other  proof  was  given  of  that  than  the  exhibi- 
tion of  the  seal  of  the  court  itself,  we  could  not  recognise  it 
as  sufficient,  unless  that  court  was  a  court  of  record,  which 
perhaps  we  might  assume  from  the  contents  of  the  certifi- 
cates; but  the  seal  of  the  court  is  verified  by  the  governor  of 
the  State  of  New  York,  under  the  great  seal  of  that  State, 
and  that,  independently  of  any  statute,  would  always  have 
been  admitted,  and  must  be  still  admitted,  to  be  sufficient 
proof  of  the  judicial  act  of  the  court,  as  certified  by  the  court 
itself. 

Rule  discharged. 


Aaron  McDonald  v.  James  McDonald  and  Robert 
McDonald. 

Action  under  Division  Courts  Act,  by  execution  creditor  on  securities  seized — 
Pleading — Evidence — Security  for  costs. 

In  an  action  on  a  promissory  note,  payable  to  plaintiff  or  bearer,  brought  in 
the  name  of  the  plaintiff,  under  the  Division  Courts  Act,  sec.  152,  by  a 
person  who  had  obtained  execution  against  him  in  that  court,  defendants 
pleaded  (among  other  pleas)  that  the  plaintiff  was  not  the  legal  holder. 
It  appeared  that  the  note  had  been  seized  by  the  bailiff  in  the  hands  of 
one  T.,  to  whom  the  plaintiff  had  handed  it  for  collection. 

Held,  that  it  was  not  indispensable  that  the  declaration  should  shew  the  suit 
to  be  brought  under  the  statute,  but  that  defendants  were  entitled  to  suc- 
ceed on  the  plea,  for  the  plaintiff  was  not  in  fact  the  holder,  and  to  entitle 
the  real  plaintiff'  to  shew  his  right,  under  the  statute,  to  sue  in  the  name 
of  the  nominal  plaintiff,  the  facts  should  have  been  specially  replied. 

It  is  safer  in  such  actions  to  aver  and  prove  a  judgment  to  support  the  exe- 
cution, but  semble  that  it  is  not  essential. 

The  real  plaintiff  need  not  shew  upon  the  trial  that  security  for  costs  has 
been  given,  as  required  by  sec.  164,  If  not  given,  defendants  may  move 
to  stay  proceedings,  or  perhaps  may  plead  it  in  bar  of  the  action. 

Quoercy  as  to  the  meaning  of  that  clause  in  the  statute. 

The  plaintiff  sued  on  a  promissory  note  made  by  the  de- 
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fendants,  on  the  1st  of  February,  1856,  payable  on  or  before 
the  1st  of  February,  1859,  to  the  plaintiff  or  bearer. 

The  defendants  pleaded,  1.  J^on  fecerunt.  2.  Payment. 
3.  Set-off,  and,  4.  That  the  plaintiff  was  not  the  legal  holder  of 
the  note,  and  as  such  holder  entitled  to  sue  for  the  payment. 

The  defendant  James  was  the  father,  and  the  other  defen- 
dant, Robert,  was  a  brother  of  the  plaintiff. 

The  declaration  was  in  the  common  form  on  a  note  paya- 
ble to  bearer. 

At  the  trial,  at  Toronto,  before  Bohinson,  C.  J.,  it  was 
proved  that  a  bailiff  of  the  division  court,  having  two  execu- 
tions from  the  court  against  the  goods  of  this  plaintiff,  seized 
this  note  and  other  notes  in  the  hands  of  one  Thomas,  to 
whom  the  plaintiff  had  delivered  them  for  collection,  or,  as 
there  was  reason  to  suspect,  to  put  them  out  of  his  hands 
merely  for  the  time. 

No  evidence  was  given  of  judgments  to  support  the  execu- 
tions, nor  any  evidence  that  security  had  been  given  for  costs, 
in  case  the  action  brought  by  an  attorney  in  the  payee's 
name,  but  for  the  benefit  of  the  execution  creditors,  should  fail. 

The  action  was  brought  under  the  Division  Courts  Act, 
Consol.  Stats.  U.  C,  ch.  19,  sees.  151-4. 

The  defendants  objected,  1.  That  the  plaintiff  ought  to  have 
declared  specially,  setting  forth  the  particular  circumstances 
of  the  seizure  in  execution,  and  founding  his  action  upon  the 
statute. 

2.  That  he  should  have  proved  judgments  to  support  the 
executions,  or  one  of  them. 

3.  That  he  should  have  proved  that  he  had  given  security 
for  costs  as  the  statute  directs. 

The  learned  Chief  Justice  reserved  leave  to  the  defendants 
to  move  for  a  nonsuit  on  any  of  these  objections,  or  to  enter 
a  verdict  for  defendants  on  the  fourth  plea,  and  the  defen- 
dants then  went  into  evidence  to  prove  that  in  the  course  of 
transactions  between  them  and  the  plaintiff  this  note  had 
been  taken  into  account,  and  allowed  for  by  the  plaintiff  in 
a  settlement,  and  had  thus  been  paid  before  the  bailiff  seized 
it  in  Thomas's  hands,  with  whom  it  had  been  deposited  by 
the  plaintiff. 
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They  called  the  plaintiff  to  prove  that  defence,  but  he 
failed  to  satisfy  the  jury  of  payment  of  the  note,  or  of  any 
part  of  it,  and  they  found  for  the  plaintiff  for  the  note  and 
interest. 

Oameron^  Q.  C,  obtained  a  rule  nisi  to  enter  a  nonsuit  or 
verdict  for  defendants,  relying  on  the  objections  stated,  or  for  a 
new  trial  on  the  evidence,  contending  further  that  the  defen- 
dants were  entitled  to  a  verdict  on  the  fourth  plea,  which 
denied  that  the  plaintiff  was  the  holder  of  the  note  when  this 
action  was  commenced. 

Eead^  Q.  C,  shewed  cause,  and  cited  Chitty's  Statutes, 
Vol.  III.,  p.  502  ;  1  &  2  Vic,  ch.  110,  sec.  12,  (Imperial 
Act.) 

The  clauses  of  the  statute  bearing  upon  the  question  are 
referred  to  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think,  upon  the  evidence,  the  jury  cannot  be  held  to 
have  given  a  wrong  verdict,  in  finding  against  the  defendants 
upon  the  plea  of  payment. 

The  only  question  that  remains  upon  the  evidence  is, 
whether  upon  the  fourth  plea  the  defendants  were  not  enti- 
tled to  a  verdict.  That  plea  denies  that  at  the  time  of  bring- 
ing the  action  the  plaintiff,  Aaron  McDonald,  was  the  legal 
holder  of  the  note.  Undoubtedly  he  was  not  then  the  holder 
in  point  of  fact,  for  the  note  had  been  taken  out  of  the  hands 
of  his  bailee  upon  an  execution  out  of  a  division  court,  and 
was  held  by  the  bailiff,  not  for  him,  but  for  the  execution 
creditor. 

If  the  execution  under  which  it  was  seized  had  issued  from 
a  superior  court,  or  from  a  county  court,  then  under  the  Com- 
mon Law  Procedure  Act,  sections  261  to  266,  the  action 
might  have  been  brought  in  the  name  of  the  sheriff  or  officer 
who  seized  it.  That  statute,  however,  does  not  say  that  it 
shall  be  brought  in  his  name,  though  we  take  that  to  be 
meant,  for  it  is  not  to  be  supposed  that  the  payee  or  endorsee 
would  in  general  sue  on  the  note  for  the  benefit  of  the  execu- 
tion creditor,  and  no  power  is  given  by  that  act  to  the  sheriff 
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or  any  one  else  to  sue  in  his  name.  When  the  note  is  one 
payable  to  bearer,  then,  under  the  provisions  we  are  now 
referring  to,  the  sheriff  might  sue  as  bearer,  without  setting 
out  the  special  circumstances  which  entitled  him  to  sue  under 
the  statute. 

This  note  is  payable  to  bearer,  and  being  seized  under  an 
execution  from  a  division  court,  by  a  bailiff  of  that  court,  we 
are  to  look  at  the  Division  Courts  Act,  Consol.  Stats.  U.  C, 
ch.  19,  sees.  151-4,  for  the  authority  to  sue  upon  it  for  the 
benefit  of  the  execution  plaintiff.  By  the  151st  section  the 
*  bailiff,  or  other  officer,  having  an  execution  to  levy,  may 
seize  any  promissory  note  or  security  for  money  belonging 
to  the  defendant.  By  section  152  the  bailiff  may  hold  any 
promissory  note,  &c.,  so  seized,  as  a  security  for  the  amount 
to  be  levied :  and  the  plaintiff,  when  the  time  of  payment 
thereof  has  arrived,  may  sue  in  the  name  of  the  defeyidant, 
or  in  the  name  of  any  person  in  ivhose  name  the  defendant 
might  have  sued,  for  the  recovery  of  the  sum  or  sums  secured, 
or  made  payable  thereby.'' 

By  section  153  it  is  provided,  that  the  defendant  in  the 
original  cause  shall  not  discharge  such  suit  in  any  way  with- 
out the  consent  of  the  plaintiff  or  of  the  judge  ;  and  section 
154  enacts  that  "  the  party  who  desires  to  enforce  payment 
of  any  security  seized  or  taken  as  aforesaid,  shall  first  pay 
or  secure  all  costs  that  may  attend  the  proceeding  ;"  which 
I  suppose  means,  what  is  not  stated,  that  the  payee  or  holder 
of  the  note,  &c.,  whose  name  is  to  be  used  in  the  action  as 
plaintiff,  must  be  secured  against  liability  for  costs,  if  the 
defendant  should  succeed  in  the  action.  It  may,  however, 
mean  that  the  real  plaintiff  shall  make  the  defendant  secure 
as  to  his  costs,  in  case  the  action  shall  fail,  for  the  person 
whose  name  is  used  may  be  worth  nothing,  and  he  is  not  in 
fact  the  real  plaintiff;  or  it  may  mean  that  both  are  to  be 
secured  in  the  costs,  for  the  expression  is  very  general — that 
the  person  who  desires  to  enforce  payment  (who  may  be  either 
the  bailiff  or  the  execution  plaintiff.)  ''''  shall  first  pay  or  secure 
all  costs  that  may  attend  the  proceeding."^-  The  provision 
has  not  been  carefully  framed,  for  as  the  amdunt  of  costs  can 
not  be  known  till  the  suit  is  at  an  end,  they  cannot  be  first 
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paid — that  is,  before  the  suit  is  begun — although  they  may 
be  secured. 

But  first,  as  to  the  defendants'  right  to  a  verdict  on  the 
fourth  plea.  We  think  he  was  entitled  to  succeed  on  that 
issue,  for  in  fact  the  plaintiff  was  not  the  holder  at  the  time 
of  this  action ;  and  to  entitle  the  execution  creditors,  or  the 
bailiff^,  to  give  the  evidence  which  was  given  in  support  of  the 
action  in  the  payee's  name,  those  facts  should  have  been 
replied  which  gave  the  right  under  the  statute  to  use  his 
name,  though  he  was  not  the  holder  of  the  note  ;  or  the 
special  facts  might  have  been  set  out  in  the  declaration,  as 
the  defendants  indeed  contend  they  should  have  been. 

As  to  the  other  objections,  I  do  not  at  present  think  it 
would  be  necessary  to  prove  a  judgment  to  support  the  exe- 
cution, though  it  would  be  safer  to  aver  and  prove  the  judg- 
ment in  such  a  case,  as  the  legislature  has  not  dispensed  with 
the  necessity. 

With  respect  to  the  real  plaintiff"  being  bound  to  make  it 
appear  upon  the  trial  that  security  had  been  given  for  costs 
as  the  statute  directs,  we  apprehend  that  was  not  necessary, 
but  that  if  security  had  not  been  given,  the  proper  course 
would  have  been  to  stay  proceedings  till  it  had  been  given. 
The  Common  Law  Procedure  Act,  sec.  265,  being  a  provision 
in  pari  materia,  though  regarding  proceedings  upon  seizure 
of  securities  under  executions  from  higher  courts,  says  that 
the  sheriff  shall  not  he  hound  to  sue  in  such  cases  unless  he 
is  indemnified  as  to  costs.  Under  that  act  the  sheriff  clearly 
might  waive  security  if  he  chose.  The  section  154  of  the 
Division  Courts  Act,  it  may  be  urged,  means  nothing  more, 
but  the  question  applies  differently  under  the  two  statutes, 
and  in  reason  the  security  in  such  a  case  as  the  present  may, 
we  think,  be  insisted  upon,  and  perhaps  the  want  of  it  might 
be  pleaded,  with  proper  averments,  in  bar  of  the  maintenance 
of  the  action. 

This  provision,  as  to  costs,  furnishes  an  argument  in  favour 
of  what  has  been  contended  for,  that  when  a  security  is  being 
enforced  under  these  clauses  in  the  Division  Courts  Act  the 
record  ought  to  disclose  it,  in  order  that  both  parties  to  the 
action  may  be  aware  of  the  special  facts,  which  otherwise 
they  might  not  be. 
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Upon  the  whole,  however,  admitting  that  it  was  not 
indispensable  that  the  declaration  should  have  set  forth  the 
special  facts,  shewing  that  this  was  an  action  brought  under 
the  152nd  clause  of  the  act,  yet  it  was  necessary  in  our 
opinion,  when  the  defendants  denied  that  the  plaintiff  was 
holder  of  the  note,  which  must  mean  in  this  case  what  the 
same  plea  would  mean  in  any  other  case,  that  the  plaintiff 
should  reply  in  such  a  manner  as  would  shew  the  purpose 
for  which  the  action  had  been  brought,  and  which  gave 
authority  to  use  the  plaintiff's  name  without  his  privity, 
and  not  for  his  benefit. 

But  as  this,  so  far  as  we  know,  is  the  first  occasion  that 
has  arisen  for  discussing  the  provisions  of  this  statute,  we 
have  made  up  our  minds  that  although  in  strictness  the 
defendants'  main  objection  is  entitled  to  prevail,  we  will  not 
conclude  the  plaintiff,  but  will  direct  that  a  new  trial  be  had 
on  payment  of  costs  by  the  plaintiff,  with  liberty  to  him  to 
amend  his  pleadings  as  he  may  be  advised. 


George  T.  Denison,  Executor  of  George  T.  Denison, 
V.  Nation. 

Lease — Premises  unfit  for  occupation — No  defence  against  rent. 

Action  for  rent.  Plea,  that  the  house  became  unfit  for  habitation  in  con- 
sequence of  the  roof  admitting  w.i^er,  and  for  want  of  sufficient  drainng**, 
whereby  the  said  house  became  wet,  damp,  unwholesome,  noisome,  ai  d 
otFensive,  of  which  the  plaintiff  had  notice,  and  thereupon  quitted  the 
same  before  the  commencement  of  the  time  for  which  rent  was  demanded. 

Held,  on  demurrer,  no  defence. 

Action  for  three  quarters'  rent,  on  a  lease  of  a  house  for 
eight  years. 

Plea,  that  the  said  house  became  and  was,  before  and 
during  the  three-quarters  of  a  year  in  the  declaration  men- 
tioned, and  for  which  rent  is  sought  to  be  recovered  in  this 
action,  unfit  for  habitation,  in  consequence  of  the  roof  admit- 
ting water,  and  for  want  of  sufficient  drainage,  whereby  the 
said  house  became  wot,  damp,  unwholesome,  noisome  and 
offensive,  of  which  the  said  George  T.  Denison,  as  such 
executor  had  notice,  and  the  defendant  thereupon  before  the 
said  three  quarters  had  commenced  quitted  the  said  premises. 

Demurrer,  and  joinder. 

8  VOL.  XXI. 
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0,  S.  Patterson,  for  the  demurrer,  cited  Baker  v.  Holt- 
pzafFell,  4  Taunt.  45  ;  Izon  v.  Gorton,  5  Bing.  N.  C.  501 ; 
Edwards  v.  Etherington,  Ry.  &  M.  268  ;  Collins  v.  Barrow, 
1  Moo.  &  Rob.  112;  Arden  v.  Pullen,  10  M.  &  W.  321; 
Smith  V.  Marrable,  11  M.  &  W.  5 ;  Sutton  v.  Temple,  12 
M.  &  W.  52  ;  Hart  v.  Windsor,  lb.  68 ;  Kendall  v.  Hill,  2 
L.  T.  Rep.  N.  S.  717. 

Harinan,  contra,  cited  Addison  on  Contracts,  348,  379 ; 
Rex  V.  Pedly,  1  A.  &  E.  822 ;  Russell  v.  Shenton,  3  Q. 
B.  448. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that,  after  some  difference  of  opinion  upon  the 
point  after  the  case  of  Smith  v.  Marrable,  (11  M.  &  W.  5,) 
was  determined,  the  law  is  now  fully  settled  by  the  case  of 
Hart  V.  Windsor,  (12  M.  &  W.  68,)  that  the  fact  of  premises 
demised  having  become  unfit  for  occupation  by  reason  of 
want  of  repair,  or  from  defective  drainage,  or  from  a  nui- 
sance existing  on  the  premises,  will  not  exempt  the  tenant 
from  payment  of  rent,  if  from  any  such  cause  he  shall  quit 
possession  of  the  premises. 

The  point  iis  that  case  was  very  fully  discussed  and 
carefully  considered,  and  we  feel  bound  to  abide  by  that 
authority.  To  hold  otherwise  would  indeed  seem  very  in- 
consistent with  the  acknowledged  principle  of  law,  that 
where  there  is  no  stipulation  on  the  subject  in  the  lease,  if 
a  house  that  has  been  demised  be  wholly  destroyed  by  fire 
during  the  tenancy  the  tenant  must  nevertheless  pay  his 
rent  for  the  residue  of  the  term. 

It  is  thought  more  just  and  reasonable,  as  is  expressed  at  the 
conclusion  of  the  case  of  Hart  v.  Windsor,  "  to  leave  the  par- 
ties in  every  case  to  protect  their  interests  themselves  by  pro- 
per stipulations,  and  if  they  really  mean  a  lease  to  be  void  by 
reason  of  any  unfitness  in  the  subject  demised  for  the  pur- 
pose intended,  they  should  express  that  meaning." 

We  give  judgment  for  the  plaintiff  on  the  demurrer. 

Judgment  for  plaintifi"  on  demurrer. 
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The  Corporation  of  the  Town  of  Sarnta  v.  The  Great 
Western  Railway  Company. 

Highway — In  whom  vested — Consol.  S'ats.  U.  C.  ch.  54,  sees.  314,  336 — 

Ejectment. 

In  an  action  of  ejectment  it  appeared  that  the  Innd  in  question  had  been 
surveyed  by  the  government,  and  laid  out  as  streets,  in  1852,  in  their  plan 
filed  in  the  registry  ofiBce,  and  tliat  the  plaintiffs  h  d  afterwards  been  in- 
corporated as  a  town,  including  these  streets  within  their  limits. 

Per  McLean,  J. — The  land  was  vested  in  the  plaintiffs. 

Per  Burns,  J. — The  freehold  remained  in  the  Crown  ;  but 

Held,  that  the  plaintiffs  at  all  events  could  not  maintain  ejectment,  and 
therefore  that  they  were  properly  nonsuited. 

Ejectment  for  portions  of  Wellington  and  Nelson  Streets, 
in  the  town  of  Sarnia,  on  the  west  side  of  Front  Street, 
and  between  the  west  side  of  Front  Street  and  the  river  St. 
Clair,  of  the  width  of  one  chain,  containing  9900  square  feet. 
Writ  issued  on  the  5th  day  of  October,  1859. 

At  the  trial,  at  Sarnia,  before  Draper,  C.  J.,  in  opening 
his  case,  the  plaintiffs'  counsel  stated  that  a  surrender  had 
been  made  by  the  Chippawa  Indians  to  the  Crown  of  the 
north  part  of  the  Indian  reserve,  adjoining  the  town  of 
Sarnia,  dated  the  25th  of  August,  1852,  comprising  the 
streets  in  question  :  that  the  land  surrendered  was  surveyed 
into  lots  and  streets  by  a  land  surveyor  under  the  directions 
of  government,  and  that  Wellington  and  Nelson  Streets  were 
laid  out  on  the  ground  to  the  water's  edge  of  the  river  St, 
Clair  by  the  surveyor,  and  a  diagram  of  such  lots  and 
streets,  on  which  the  streets  in  question  were  opened  to  the 
water's  edge,  as  laid  out  by  Mr.  Vidal,  the  surveyor,  was 
filed  under  instructions  from  the  government,  by  the  Commis- 
sioner of  Crown  Lands,  in  the  registry  office  for  the  county  of 
Lambton,  signed  by  him,  and  certified  as  a  true  copy  of  the 
said  survey,  in  1854,  the  survey  having  been  made  in  the 
fall  of  1852  ;  and  that  sales  took  place  under  the  instructions 
of  government,  of  lots  on  the  said  streets,  in  May,  1853,  and 
May,  1854 :  that  patents  had  been  issued  for  lots  sold  at 
such  sales  on  Wellington  Street,  and  public  money  had  been 
expended  on  such  streets  in  ditching  them  :  that  on  the  19th 
of  June,  1856,  an  act  was  passed,  incorporating  the  town  of 
Sarnia,  including  the  streets  in  question  within  the  corpora- 
tion limits :  that  a  demand  of  possession  was  made  before 
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action  brought :  that  defendants  were  in  possession  of  the 
premises  claimed,  and  had  the  same  enclosed  with  a  picket 
fence,  and  that  the  Great  Western  Eailway  crossed  the  same 
streets  within  the  said  enclosure. 

On  that  opening  the  learned  Chief  Justice  nonsuited  the 
plaintiffs,  on  the  ground  that  the  facts  stated  would  not  en- 
title the  plaintiffs  to  recover,  for  that  the  freehold  of  the 
streets,  assuming  them  to  be  public  highways,  was  in  the 
Crown.  This  decision  was  wholly  irrespective  of  any  right 
which  the  defendants  might  have  acquired  under  their 
charter. 

In  Michaelmas  Term,  Richards^  Q.  C,  obtained  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a 
new  trial  had  between  the  parties,  without  costs,  on  the 
ground  that  the  plaintiffs  were  nonsuited  at  the  trial  on  the 
opening  address  of  the  plaintiffs'  counsel,  whereas  on  the 
facts  stated  by  the  counsel  there  was  sufficient  evidence  to 
go  to  a  jury  to  entitle  the  plaintiffs  to  rec3ver:  that  this 
action  was  an  action  of  ejectment  for  the  recovery  of  certain 
portions  of  two  streets,  or  of  the  land  over  which  two  streets 
run,  and  that  on  the  facts  opened  and  stated  by  the  said 
counsel  to  the  jury  the  premises  in  question  became  a  pub- 
lic highway  and  street,  and  the  title  to  the  said  land  and 
premises  became  and  was  vested  in  the  plaintiffs,  subject  to 
the  public  right  of  way  over  the  same ;  and  the  plaintiffs  were 
entitled  to  the  possession  thereof,  subject  to  such  right  of 
way,  and  were  entitled  to  maintain  ejectment  to  recover 
possession  thereof  from  the  defendants — yet  the  learned  Chief 
Justice  ruled  at  the  trial  that  ejectment  could  not  be  main- 
tained for  the  recovery  of  land  over  which  a  highway  passed, 
and  nonsuited  the  plaintiffs  on  that  ground,  and  also  ruled 
that  the  freehold  or  title  in  the  soil  of  the  premises  in  ques- 
tion was  not  in  the  plaintiffs. 

The  rule  was  argued  in  Easter  Term,  and  it  was  urged 
by  Richards^  Q.  C,  for  the  plaintiffs,  that  by  the  336th  sec- 
tion of  ch.  54,  Consol.  Stats.,  U.  C,  every  public  road,  street, 
bridge,  or  other  highway,  in  a  city,  town,  or  incorporated 
village,  is  vested  in  the  municipality :  that  the  streets  for 
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recovering  which  this  action  was  brought  formed  a  part  of 
the  incorporated  village  of  Sarnia,  and  that  the  title  was 
therefore  vested  in  the  municipality  of  that  village,  and  the 
action  to  recover  possession  was  maintainable,  though  the 
corporation  could  not  be  entitled  to  the  exclusive  use  of 
them,  the  recovery  being  intended  for  the  public  use  of 
the  members  of  the  corporation.  He  cited  Municipality  of 
Sarnia  v.  Great  Western  R.  W.  Co.  17  U.  C.  R.  65  ;  Wool- 
rych  on  Ways,  84;  Cole  on  Ejectment,  91,  92;  Goodtitle 
dem.  Chester  v.  Alker,  1  Burr.  138 ;  Dovaston  v.  Payne,  2 
H.  Bl.  527 ;  S.  C.  2  Sm.  Lea.  Cas.  113. 
Irving  shewed  cause. 

McLean,  J. — It  appears  to  me  that  the  nonsuit  was  right, 
and  that  the  action  cannot  be  maintained,  but  not  upon  the 
ground  precisely  stated  by  the  learned  Chief  Justice. 

The  314th  section  of  ch.  54  of  the  Consolidated  Statutes  of 
Upper  Canada  is,  as  it  appears  to  me,  the  only  provision  by 
which  the  soil  and  freehold  of  any  highway  or  road  is 
declared  to  be  vested  in  the  Crown.  The  previous  section 
declares  what  shall  constitute  highways,  and  that  section 
declares,  that  unless  otherwise  provided  for,  the  soil  and  free-  • 
hold  of  every  highway  or  road  altered,  amended,  or  laid  out, 
according  to  law,  shall  be  vested  in  her  Majesty,  her  heirs 
and  successors.  It  may  be  difficult  to  say  to  what  particular 
class  of  roads  that  provision  was  intended  to  extend — not  to 
all  roads  or  highways,  for  if  that  had  been  the  intention 
nothing  could  have  been  easier  than  to  have  said  so  in  so 
many  words :  it  only  refers  to  highways  or  roads  altered, 
amended,  or  laid  out,  according  to  law 

In  case  of  such  roads  it  may  have  been  considered  advis- 
able to  vest  the  soil  and  freehold  of  new  and  substituted 
roads  in  her  Majesty,  unless  some  other  provision  were  made 
in  that  respect.  A  person  dedicating  a  parcel  of  land  as  a 
public  road  would  still  retain  the  freehold,  unless  some  pro- 
vision were  made  by  which  it  would  pass  to  the  municipality. 
In  that  case  it  would  vest  in  the  Crown  under  the  314th 
section. 

But  the  336th  section  certainly  makes  other  provision 
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with  respect  to  highways  and  roads  generally.  It  declares 
that  every  public  road,  street,  bridge,  or  other  highway,  in  a 
city,  township,  town,  or  incorporated  village,  shall  he  vested 
in  the  municipality,  subject  to  any  rights  in  the  soil  which 
any  individuals  who  may  have  laid  out  such  road,  street,* 
bridge,  or  highway,  reserved,  and  except  any  concession  ot 
other  road  within  the  city,  township,  town,  or  incorporated 
village,  taken  and  held  possession  of  by  any  individual  in 
lieu  of  a  street,  road,  or  highway,  laid  out  by  him  without 
compensation  therefor. 

That  section,  I  think,  does  vest  in  the  municipalities  the 
several  streets  and  roads  within  their  borders,  except  as 
specified  in  the  two  cases  mentioned,  but  it  does  not  neces- 
sarily follow  that  it  conveys  such  a  freehold  and  estate  as 
will  entitle  a  municipality  to  maintain  ejectment.  Every 
individual  in  the  community  has  an  equal  right  to  a  public 
street  or  road,  and  the  municipalities  cannot  be  considered 
as  proprietors,  and  so  entitled  to  control  the  possession,  any 
more  than  any  other  corporation  or  person  interested  in  the 
streets  or  highways.  The  property  vested  in  the  municipali- 
ties is  a  qualified  property,  to  be  held  and  exercised  for  the 
'  *  benefit  of  the  whole  body  of  a  corporation.  They  have  a  right 
to  open  streets  where  they  may  be  necessary  for  the  public 
convenience,  or  to  shut  up  streets  not  required,  and  they 
may  take  a  grant  of  land  in  the  name  of  the  corporation,  or 
may  convey  the  soil  and  freehold  of  a  street  which  is  closed 
up.  They  so  far  may  be  said  to  hold  the  freehold,  but  then 
it  is  only  as  trustees  for  the  public,  and  not  by  virtue  of  any 
title  which  confers  a  right  of  exclusive  possession. 

In  a  case  in  this  court  wherein  the  municipality  of  the  town- 
ship of  Sarnia  were  plaintiffs  and  the  Great  Western  Railway 
Company  defendants,  (17  U.  C.  R.  68,)  the  court  clearly  held 
that  a  municipality  cannot  maintain  an  action  in  respect  of  a 
public  road,  as  if  it  were  their  private  property.  The  Chief 
Justice  in  his  judgment  says,  "The  plaintiffs  aver  the  road  to 
be  theirs,  and  that  they  were  obliged  to  make  the  repairs 
spoken  of  All  this  they  would  have  to  prove  upon  the  trial ; 
that  is,  if  the  defendants  chose  to  traverse  their  statements. 
If  we  could  say  that  the  averments  could  not  be  true, 
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then  of  course  the  declaration  would  he  had  on  demurrer  ; 
hut  we  cannot  hold  that  the  plaintiffs'  statement  is  on  the  face 
of  it  untrue,  for  we  cannot  tell  that  the  road  spoken  of  may 
not  be  one  of  those  roads  made  under  the  Joint  Stock  Road 
Companies  Act,  16  Vic,  ch.  190,  or  the  previous  statutes, 
and  now  owned  by  the  municipality  of  Sarnia,  in  which  case 
the  municipality  would  be  bound  to  keep  it  in  repair,  and  so 
they  may  have  suffered  a  special  damage,  if  the  defendants 
have  by  their  misconduct  in  acting  upon  the  powers  given  by 
their  charter  occasioned  unnecessarily  the  injury  complained 
of."  Judgment  was  given  for  the  plaintiffs  on  demurrer  to 
the  defendants'  plea,  but  leave  was  given  to  amend  within  a 
fortnight,  on  payment  of  costs.  In  that  case  I  held  the 
same  view,  which  I  think  must  prevail  in  this.  I  there 
observed  that  "the  plaintiff  complained  of  an  injury  to  a  road 
of  which  they  were  'proprietors^  and  if  they  were  in  fact  pro- 
prietors that  they  certainly  shewed  a  good  cause  of  action  in 
their  declaration :  that  the  court  could  not  assume  that  they 
were  not  proprietors,  though  we  were  aware  that  the  munici- 
pal corporations  were  not  proprietors  of  the  several  roads 
which  they  were  bound  to  repair  and  keep  in  order :  that  if 
the  road  respecting  which  the  action  was  brought  was  in  fact 
an  ordinary  road  on  the  line  between  two  concessions,  and 
the  plaintiffs  had  no  interest  in  it  in  any  other  way  than  as 
representing  the  township,  and  exercising  a  general  superin- 
tendence over  the  public  roads,  the  defendants  could  put  in 
issue  the  right  of  property  of  the  plaintiffs,  and  prevent  their 
recovery." 

This  action  is  brought  by  the  municipality  as  if  to  recover 
a  property  in  which  they  have  an  exclusive  right,  and  it  is 
quite  evident  to  me  that  they  have  not  that  exclusive 
right  to  sustain  them.  It  would  be  rather  an  anomalous 
proceeding  if  this  suit  were  allowed  to  proceed,  and  a  verdict 
were  obtained  for  the  plaintiffs,  for  the  sheriff  to  turn  all 
others  off  the  streets  in  question,  and  give  exclusive  posses- 
sion to  a  number  of  individuals  calling  themselves  the  muni- 
cipality of  the  incorporated  village  of  Sarnia.  That  I  think 
must  shew  that  an  action  of  ejectment  cannot  be  maintained, 
and  that  the  law  cannot  be  used  to  turn  some  persons  out  of 
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possession  and  put  others  in  possession  of  a  public  road,  which 
both  are  equally  entitled  to  use  and  enjoy. 

As  it  is  evident  to  me  that  no  benefit  can  arise  from  set- 
ting aside  the  nonsuit,  though  I  do  not  concur  in  the  ground 
on  which  it  appears  to  have  been  ordered,  I  think  the  rule 
must  be  discharged. 

Burns,  J. — The  sections  of  the  Municipal  Act,  ch.  54,  of 
the  Consol.  Acts  of  U.  C,  bearing  upon  the  subject,  are  314 
and  336.  The  314th  section  enacts  that,  "  unless  otherwise 
provided  for,  the  soil  and  freehold  of  every  highway  or  road 
altered,  amended  or  laid  out,  according  to  law,  shall  be  vested 
in  her  Majesty,  her  heirs  and  successors." 

The  336th  section  declares  that  "  every  public  road,  street, 
bridge  or  other  highway  in  a  city,  township,  town  or  incorpo- 
rated village,  shall  be  vested  in  the  municipality,  subject  to 
any  rights  in  the  soil  which  the  individuals  who  laid  out  such 
road,  street,  bridge  or  highway,  reserved,  and  except  any 
concession  or  other  road  within  the  city,  township,  or  town, 
or  incorporated  village,  taken  and  held  possession  of  by  an 
individual  in  lieu  of  a  street,  road  or  highway,  laid  out  by 
him  without  compensation  therefor." 

It  is  argued  in  this  case  as  if  there  were  an  inconsistency 
in  the  two  sections,  and  that  the  latter  vests  the  streets  and 
public  roads  in  the  municipality.  I  do  not  see  any  inconsis- 
tency between  them.  The  latter  section  clearly  refers  to 
cases  where  individuals  have  laid  out  streets  or  roads  for  the 
public,  and  to  protect  any  rights  which  individuals  have  re- 
served to  themselves,  and  I  do  not  think  applies  to  the  case 
where  the  Crown  has  laid  out  the  street  or  road.  Wherever 
the  Crown  has  laid  out  a  road  or  street  without  any  reserva- 
tion, I  take  it  the  soil  and  freehold  remains  in  the  Crown, 
subject  to  the  easement  which  the  public  enjoys  over  it.  No 
doubt  that  where  the  soil  is  vested  in  a  legal  owner,  though 
it  be  subject  to  the  public  right  of  passage  over  it,  an  eject- 
ment may  be  maintained.  Suppose  that  the  streets  in  this 
case  were  vested  in  the  corporation,  there  would  seem  to  be 
a  difference  between  such  a  case  and  that  of  an  individual 
bringing  an  action  of  ejectment.    In  Doe  on  the  demise  of 
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the  Minister,  Churchwardens,  and  Overseers  of  the  parish  of 
St.  Julian,  Shrewsbury,  v.  Cowley,  (1  C.  &  P.  123,)  Baron 
Hullock  said  he  had  never  heard  before  of  an  ejectment  for 
a  street,  and  was  decidedly  of  opinion  it  would  not  lie,  and 
he  nonsuited  the  plaintiff. 

Ejectment  is  not  the  proper  remedy  for  the  plaintiff  in  this 
case,  and  therefore  I  think  the  nonsuit  was  right. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


The  Bank  of  Upper  Canada  v.  Cokbett. 

Mistake — Verdict  for  too  little — Application  to  amend. 

Where  a  verdict  was  taken  by  mistake  for  £100  less  than  the  a'nount  due, 
and  judgment  had  been  entered  and  execution  issued  and  paid,  the  court 
refused  to  interfere,  the  defendant  opposing  the  application. 

This  was  an  action  on  a  promissory  note,  of  which  the 
plaintiffs  were  the  holders. 

The  proceedings  were  carried  on  at  Belleville,  but  the 
venue  was  laid  in  Kingston,  and  when  the  assizes  were  held 
at  Kingston,  in  April,  1855,  the  record  and  note  were  sent 
to  Kingston  for  the  purpose  of  having  a  verdict  taken  for 
the  amount  of  the  note  and  interest.  The  attorney  for  the 
plaintiffs  in  the  suit  was  not  present  at  the  taking  of  the 
verdict,  and  by  consent  of  parties  it  was  taken  without 
being  referred  to  a  jury,  the  learned  judge  presiding  merely 
being  called  upon  to  sign  his  name  to  the  endorsement  on 
the  record  for  such  amount  as  he  was  informed  the  parties 
had  agreed  the  verdict  should  be  taken  for. 

By  mistake  the  verdict  was  endorsed  for  XlOO  less  than 
the  actual  amount  due,  and  not  being  observed  judgment 
was  entered  up  only  for  the  amount  of  the  verdict  as  en- 
dorsed, and  execution  issued,  and  the  money  was  paid  by  the 
defendant  in  August,  1855.  The  error  being  afterwards  dis- 
covered, the  defendant  was  applied  to  to  allow  an  amend- 
ment of  the  record,  but  a  Mr.  Meyers  of  the  Trent,  since 
deceased,  being  a  party  to  the  note,  and  the  defendant 
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having  some  impression  that  a  part  of  the  amount  was  paid 
through  him,  was  unwilling  to  consent  to  such  amendment. 

The  plaintiffs  in  consequence  applied  on  several  occasions 
to  be  allowed  to  amend  or  to  set  aside  the  verdict,  and  allow 
them  to  bring  the  suit  down  again,  in  order  to  recover  the 
correct  amount,  but  the  court  had  not  interfered  in  the 
matter. 

This  application  was  made  in  Hilary  Term,  and  a  rule 
was  obtained  by  BicJiards,  Q.  C,  calling  on  the  defendant 
to  shew  cause  why  the  amount  of  the  verdict  on  the  record 
should  not  be  increased  to  the  true  amount  due  on  the  note 
at  the  time  such  erroneous  verdict  was  taken. 

Richards^  Q.  C,  moved  the  rule  absolute,  and  supported 
it,  in  Easter  Term,  citing  Cannan  v.  Reynolds,  5  E.  &  B. 
301 ;  Emery  v.  Webster,  9  Ex.  242  ;  S.  C.  In  Error,  10 
Ex.  901. 

MacLennan  shewed  cause,  and  cited  Baker  v.  Brown,  2 
M.  &  W.  199 ;  Masters  v.  Farris,  1  C.  B.  715 ;  Pilmore 
V.  Hood,  8  Scott  180 ;  Rex  v.  Holt,  5  T.  R.  436 ;  Sutton 
V.  Craig,  4  L.  T  Rep.  K  S.  21T. 

McLean,  J.-— I  am  unable  to  see  in  the  cases  cited  by  the 
plaintiffs,  or  in  the  facts  of  this  case  as  brought  before  us, 
any  sufficient  ground  to  justify  the  court  in  interfering  with 
the  judgment,  which  has  been  regularly  entered  up  by  the 
plaintiffs'  attorney  or  his  agent,  and  on  which  an  execution 
has  been  issued,  which  has  been  satisfied. 

In- the  case  cited  from  5  E.  &  B.  301,  the  assignees  of  a 
bankrupt  having  claims  to  collect  against  two  parties,  insti- 
tuted suits  against  them,  and  by  mistake  attached  certain 
particulars  to  the  declaration  against  one  which  in  fact 
belonged  to  the  other.  The  party  in  whose  favour  the  mistake 
was  made  paid  up  the  amount,  or  suffered  judgment  to  go  by 
default.  The  other  party  entered  an  appearance  and  de- 
fended the  suit.  The  mistake  being  afterwards  discovered, 
on  application  to  the  court  the  judgment  signed  was  ordered 
to  be  set  aside  and  the  particulars  amended,  the  assignees 
paying  all  costs  and  refunding  the  money  received ;  but  in 
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that  case  final  judgment  does  not  appear  to  have  been  signed 
or  execution  issued,  or  money  made  on  the  execution. 

In  the  case  of  Emery  v.  AYebster,  (9  Ex.  242,  and  in 
Error,  10  Ex.  901,)  the  plaintiff's  attorney  having  brought 
an  action  for  a  breach  of  contract,  and  the  plaintiff  being 
entitled  under  the  contract  to  receive  <£32  up  to  that  time, 
the  defendant  paid  that  amount  into  court,  and  the  plaintiff 's 
attorney  received  it  in  satisfaction  of  the  damages,  &c.,  and 
then  taxed  his  costs  and  received  the  amount ;  but  soon  after, 
finding  that  his  claim  for  much  larger  damages  would  be 
barred  if  that  suit  were  stayed  or  settled  by  his  acceptance 
of  the  £32,  he  applied  to  a  judge  in  chambers  to  set  aside 
the  replication  and  all  subsequent  proceedings,  with  leave  to 
the  plaintiff,  on  refunding  the  money  paid  to  him  and  the 
costs,  to  amend  the  declaration  and  the  particulars  of  de- 
mand, and  leave  to  the  defendant  to  plead  de  novo.  An 
order  was  made  by  Parke,  B.,  to  that  effect,  and  the  plain- 
tiff proceeded  to  recover  the  larger  amount  of  damages 
claimed  on  the 'contract.  The  proceedings  were  brought  into 
the  Exchequer  Chamber  from  the  Court  of  Exchequer,  and 
there  it  was  held  that  the  judgment  of  the  Court  of  Exchequer 
was  right,  refusing  to  set  aside  the  order  of  Baron  Parke  in 
the  suit. 

That  again  was  in  reference  to  pleadings  which  had  been 
entered  into  by  mistake,  and  to  let  in  the  plaintiff  to  try  the 
full  merits  of  the  suit,  from  which  he  would  have  been  barred 
had  the  erroneous  proceeding  been  regarded  as  conclusive 
between  the  parties.  There  the  proceeding  had  not  assumed 
the  shape  of  a  judgment  on  record,  and  the  amount  had  not 
been  collected  by  an  execution,  as  was  done  in  this  case. 

The  case  of  Baker  v.  Brown  (2  Ex.  199)  shews  how  unwill- 
ing the  court  of  exchequer  was  to  interfere  with  or  correct  a 
verdict  taken  for  too  small  an  amount.  It  was  an  undefended 
action  on  a  mortgage  deed,  and  the  plaintiff's  counsel  inad- 
vertently took  a  verdict  for  the  principal  money  only,  omit- 
ting the  interest.  The  court  refused  to  increase  the  verdict, 
and  said  they  could  do  nothing  but  grant  a  rule  to  set  aside 
the  verdict  if  the  plaintiff  desired  it,  but  that  it  had  been  en- 
tered as  it  had  been  taken  in  court,  and  that  it  could  not  be 
increased  in  the  absence  of  the  other  party. 
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The  parties  in  this  suit  are  before  us,  but  do  not  agree  as 
to  the  state  of  the  facts,  and  though  there  may  be  a  mistake 
of  £100  in  the  verdict,  as  alleged  by  the  plaintiff,  it  is  too 
late  now  to  interfere  with  a  judgment  entered  upon  record 
and  acted  upon  by  the  plaintiff.  We  cannot  certainly  inter- 
fere to  alter  the  judgment,  and  it  would  be  establishing  a 
dangerous  precedent  co  attempt,  several  years  after  an  execu- 
tion has  been  enforced  in  a  cause,  to  open  up  the  suit  again 
by  setting  aside  the  judgment,  in  order  to  enable  the  plaintiff 
to  recover  a  larger  sum,  which  by  his  own  mistake  he  has 
failed  to  obtain  judgment  for. 

I  think  the  rule  must  be  discharged  with  costs. 

Burns,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment gave  no  judgment. 

Rule  discharged. 


MuRDiFP  V.  Ware. 

Mortgage — Rent — Agreement — Pleading. 

The  plaintiff  declared  that  on  the  12th  of  December,  1857,  one  T.  mortgaged 
certain  lands  to  defendant  for  £300,  and  defendant  by  a  memorandum  in 
writing,  signed  by  said  T.  and  defendant,  then  agreed  with  T  to  lease 
said  land  from  him  (T. )  for  two  years  at  £40  a  year,  which  said  rent  de- 
fendant and  T.  then  agreed  should  be  endorsed  on  and  taken  in  part 
payment  of  the  mortgage  so  soon  as  the  two  years  should  have  elapsed : 
that  afterwards,  in  -^pril,  1858,  defendant  sold  and  assigned  said  mort- 
gage 10  the  plaintiff,  and  then  promised  the  plaintiff  to  pay  him  the  said 
£8  )  at  the  end  of  said  two  years,  but  did  not  pay  the  same. 

P/ca— That  before  said  agreement  T.  sold  and  conveyed  the  lands  to  one  Q., 
who  thereupon  gave  notice  to  defendant  to  pay  said  rent  to  him,  and  that 
afterwards  defendant  paid  to  G.  the  first  year's  rent,  and  then  gave  up 
po:?session  of  tne  land  to  him. 

Held,  on  demurrer,  that  the  declaration  was  insufficient,  for  the  agreement 
between  defendant  and  plaintiff  would  be  without  consideration,  as  they 
could  not  without  T.'s  privity  compromise  his  right  to  the  rent ;  and  that 
the  plea  shewed  a  good  defence. 

Dkclakation. — That  on  the  12th  of  December,  1857,  one 
Stephen  Thistlethwaite  made  a  certain  mortgage  of  certain 
lands,  whereof  he  was  then  seised  in  fee,  to  the  said  defen- 
dant for  the  sum  of  £525,  and  on  that  day  paid  thereon  the 
sum  of  £200,  leaving  a  clear  settled  amount  due  and  in 
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arrear  thereon  of  .£300;  and  the  said  defendant,  then  being 
the  owner  and  holder  of  the  said  mortgage,  agreed  with  the 
said  Stephen  Thistlethwaite  for  occupation  by  the  defendant 
of  the  tenements  mentioned  for  two  years,  at  a  rental  of  j£40 
per  annum,  by  a  certain  memorandum  in  writing  then  signed 
by  the  said  Stephen  Thistlethwaite  and  defendant,  and  which 
said  two  years'  rent  the  defendant  and  the  said  Thistlethwaite 
thereby  then  agreed  should  be  endorsed  upon  the  said  mort- 
gage, and  be  taken  in  part  payment  thereof,  as  soon  as  the 
said  two  years'  rent  should  have  elapsed.  And  the  plaintiflf 
says  that  afterwards,  on  the  3rd  of  April,  1858,  the  said  de- 
fendant agreed  to  and  with  the  said  plaintiff  to  sell  to  him, 
the  said  plaintiff,  the  said  mortgage,  and  the  said  sum  of 
£300  thereby  secured  and  unpaid,  for  the  sum  of  <£300  then 
paid  by  the  plaintiff  to  the  defendant,  and  the  defendant 
then  did  assign  the  said  mortgage  and  sum  of  money  to  the 
plaintiff,  and  then  promised  the  plaintiff  to  pay  the  said  sum 
of  X80  to  the  plaintiff,  in  reduction  of  the  said  mortgage,  at 
the  expiration  of  the  said  two  years,  and  the  defendant  then 
had  and  enjoyed  the  said  tenements  accordingly  and  which 
period  had  elapsed  before  the  commencement  of  this  suit. 
And  the  plaintiff  says  that  he  then  became,  and  was,  and 
still  is  the  owner  and  holder  of  the  said  mortgage,  of  which 
the  defendant  then  had  notice :  yet  the  defendant  hath  not 
paid  the  said  £80,  or  any  part  thereof. 

Third  plea^  that  before  the  making  of  the  alleged  agree- 
ment between  the  said  Stephen  Thistlethwaite  and  the  de- 
fendant, the  said  Stephen  Thistlethwaite  sold  and  conveyed 
the  said  lands  in  the  declaration  refjrred  to,  to  one  James 
Guild,  who  then  became  and  was  the  owner  thereof,  and  en- 
titled to  the  rents  and  profits  thereof,  and  the  said  Guild 
thereupon  gave  the  defendant  notice  to  pay  the  said  rent  so 
reserved  as  alleged  to  him,  the  said  Guild.  And  the  defen- 
dant further  saith  that  afterwards,  while  the  said  Guild  was 
so  entitled  to  the  said  rents  and  profits,  and  before  the  com- 
mencement of  this  suit,  he,  the  said  defendant,  paid  and 
fully  satisfied  to  the  said  Guild  all  the  rent  due  and  owing 
on  said  lands  for  the  first  year  of  said  period,  and  thereupon, 
at  the  expiration  of  the  said  first  year  the  defendant  gave 


70  queen's  bench,  trinity  term,  25  VIC,  1861. 


up  to  the  said  Guild,  at  his  request,  possession  of  the  said 
lands,  and  the  said  Guild  took  and  received,  occupied  and 
enjoyed  the  sase,  and  thereby  released  and  discharged  the 
defendant  from  the  remaining  year  of  the  said  term. 

Demurrer,  on  the  following  grounds  : — 1.  That  it  appears 
by  the  declaration  that  the  defendant  promised  and  agreed 
to  pay  the  said  sum  of  £80  to  the  plaintiff,  and  it  is  shewn 
thereby  that  he  had  agreed  with  the  said  ThistletUwaite,  the 
mortgagor,  in  writing  for  the  right  to  endorse  the  said  Sum 
upon  the  said  mortgage,  when  the  plea  sets  up  as  a  defence 
to  the  said  promise  made  by  the  defendant  to  the  plaintiff 
that  the  defendant  paid  the  money  to  one  Guild,  the  bar- 
gainee of  the  said  mortgaged  premises,  which  payment 
whilst  the  said  writing  existed  the  defendant  was  not  bound 
in  law  to  make  to  the  said  Guild.  2.  That  the  agreement 
in  writing  between  said  Thistlethwaite  and  said  defendant 
amounted  in  fact  to  payment  of  the  said  rent  as  forehand 
rent,  and  that  to  waive  the  agreement,  and  pay  the  same  to 
Baid  Guild,  was  a  fraud  upon  the  plaintiff. 

Joinder  in  demurrer,  and  notice  of  the  following  excep- 
tions to  the  declaration  : — -That  it  does  not  allege  that  the 
plaintiff  was  a  party  or  privy  to  the  alleged  agreement 
between  the  defendant  and  said  Thistlethwaite,  which  it 
should  do  in  order  to  enable  the  plaintiff  to  enforce  the  said 
agreement  in  an  action  at  law  on  his  own  behalf  against  de- 
fendant :  that  it  does  not  allege,  as  it  should  do,  that  the 
defendant,  in  assigning  said  mortgage  to  the  plaintiff,  cove- 
nanted or  agreed  under  the  assignment,  or  in  any  other 
writing,  to  pay  said  amount  of  rent  to  the  plaintiff,  or  any 
part  thereof,  at  any  time  or  in  any  manner :  that  the  declara- 
tion only  shows  a  sale  or  assignment  of  said  mortgage  from 
defendant  to  plaintiff,  which  the  plaintiff  took  and  received 
and  paid  for,  and  which  the  plaintiff  still  owns,  as  the  lawful 
and  valid  consideration  of  the  purchase  money,  and  has  the 
right  to  enforce  against  the  land  of  said  Thistlethwaite ;  and 
the  declaration  does  not  allege  any  fraud  or  misrepresenta- 
tion on  defendant's  part  in  selling  said  mortgage  to  the  plain- 
tiff, whereby  the  plaintiff  has  a  right  to  recover  damages  for 
such  fraud  or  misrepresentation  against  defendant :  that  if 
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the  declaration  discloses  a  cause  of  action  at  all  against  defen- 
dant, it  only  discloses  a  cause  of  action  between  said  Thistle- 
thwaite  and  defendant :  that  it  does  not  disclose  any  con- 
sideration passing  from  plaintiif  to  defendant  for  the  making 
of  said  promise  by  the  defendant  to  the  plaintiff. 

Wallhridge,  Q.  C,  for  the  demurrer. 
Read^  Q.  C,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  appear  in  the  pleadings  when  the  money 
secured  by  the  mortgage  was  to  be  paid,  nor  whether  there 
had  been  any  default  in  the  mortgagor  before  the  alleged 
agreement  between  the  defendant  and  Thistlethwaite  about 
the  rent,  nor  what  were  the  terras  of  the  mortgage  in  regard 
to  the  mortgagor  continuing  in  possession  ;  so  that  we  can= 
not  see  who  would  have  been  the  person  entitled  to  the  pos- 
session during  the  two  years,  if  there  had  been  no  such 
demise  made  to  the  defendant  as  is  set  out  in  the  declara- 
tion. The  fact  of  such  a  demise  being  made  by  the  mortgagor 
to  the  mortgagee  was  of  itself  suflScient  to  preclude  all  ques- 
tion as  between  those  two  parties  in  regard  to  the  right  to 
make  it,  so  as  to  give  the  mortgagor  a  right  to  recover  for 
the  two  years'  rent,  if  he  had  not  divested  himself  of  the 
title  to  the  property — in  other  words,  of  the  equity  of  redemp- 
tion— but  had  continued  to  be  the  owner  during  the  two  years. 
But  this  is  not  an  action  between  those  parties,  but  between 
the  assignee  of  the  mortgagee  and  the  defendant,  who  made 
the  assignment ;  and  it  is  an  action  founded  entirely  on  an 
alleged  written  agreement  between  those  two,  made  at  the 
time  of  the  assignment  of  the  mortgage  by  the  defendant  to 
the  plaintiff. 

The  facts  of  the  case,  as  set  out  in  the  declaration,  are  not 
easily  understood.  I  do  not  see  why  the  mortgage  should 
have  been  made  for  £525,  if  in  reality  <£200  of  the  <£525 
was  to  be  paid  at  the  execution  of  the  mortgage,  reducing 
to  that  extent  the  su  n  which  was  really  to  be  secured.  Nor 
do  I  see  why,  after  deducting  £200  from  £525,  £300  and 
not  £325  should  be  stated  to  be  the  sum  remaining  due. 
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However,  it  is  averred  that  £300  and  no  more  was  the 
mortgage  debt.  It  may  be  that  the  defendant,  Ware,  had 
sold  the  property  to  Thistlethwaite  for  £525,  of  which 
£200  was  paid  down,  and  that  he  took  the  mortgage  to 
secure  the  balance.  In  that  way,  if  Thistlethwaite  was  to 
pay  interest  for  the  money  due,  he  would  be  entitled  to  the 
possession  of  the  property,  according  to  the  common  course, 
till  he  made  default  in  his  payments,  and  if  the  defendant  ne- 
vertheless desired  for  any  purpose  to  remain  on  the  farm  two 
years  longer,  instead  of  going  out  of  possession  at  once,  he 
would  naturally  agree  to  become  tenant  at  a  certain  rent  for 
the  two  years  to  the  mortgagor,  who  could  otherwise  have 
turned  him  out  under  the  right  to  retain  or  to  enjoy  posses- 
sion till  default,  which  in  such  cases  is  commonly  reserved 
in  the  mortgage,  and  we  suppose  must  have  been  in  this, 
though  it  is  not  stated. 

Such  arrangements  will  often  be  made  for  the  accomoda- 
tion of  the  mortgagee,  and  sometimes,  perhaps,  to  conceal 
the  real  nature  and  object  of  the  transaction.  It  is  of  no 
consequence  what  led  to  it  in  this  case.  As  between  the 
mortgagor  and  mortgagee  the  transaction  was  a  plain  one, 
affording  no  room  for  dispute  about  the  respective  rights  of 
those  parties  as  between  each  other,  as  landlord  and  tenant. 

Then,  according  to  the  statements  in  the  declaration,  it  was 
agreed  between  the  mortgagor  and  mortgagee  in  writing,  at 
the  same  time  the  mortgage  was  given,  that  at  the  end  of 
the  two  years'  term  the  defendant  (the  mortgagee)  should 
give  credit  for  the  rent  that  would  then  be  due  (£80  for  the 
two  years)  as  so  much  paid  on  account  of  the  mortgage. 
This  was  a  stipulation  for  the  advantage  and  convenience  of 
the  defendant,  to  save  him  from  the  necessity  of  producing 
the  money  to  the  mortgagor,  Thistlethwaite,  in  payment  of 
rent,  by  allowing  him  to  retain  it  as  so  much  paid  by 
Thistlethwaite,  his  then  landlord,  on  account  of  the  mortgage, 
though  it  may  be  that  neither  the  mortgage  debt  nor  so 
much  of  it  as  £80  would  then  be  due. 

That  again  was  an  intelligible  arrangement,  and  could 
have  been  conveniently  carried  out  at  the  end  of  the  two 
years  (for  the  £80  was  not  to  be  credited  on  the  mortgage 
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before  that),  if  Thistletliwaite  had  still  owned  the  equity  of 
redemption,  and  the  defendant,  Ware,  had  still  held  the 
mortgage.  But  the  statement  is,  that  within  four  months 
after  the  making  the  mortgage,  and  the  alleged  written  memo- 
randum about  the  rent  between  the  defendant  and  Thistle- 
thwjiite,  the  defendant  assigned  the  mortgage  and  the  debt  of 
£Z00  to  this  plaintiff,  so  that  when  the  time  came  for  giving 
credit  on  the  mortgage  the  defendant.  Ware,  was  not  the  per- 
son entitled  to  the  mortgage  debt,  and  so  could  not  give 
credit  for  the  rent,  as  so  much  paid  to  him  on  account  of  it. 

That  part  of  the  alleged  agreement,  therefore,  between 
Thistlethwaite  and  him  necessarily  fell  through  in  conse- 
quence. But  the  plaintiff,  Murdiff,  avers  that  when  he  to<»k 
the  assignment  of  the  mortgage  from  the  defendant,  the 
defendant  agreed  with  him  that  he  would  p:vy  him  the  £.^D 
in  or  towards  redemption  of  the  mortgage  at  the  end  of  the 
two  years,  and  that  the  defendant  continued  to  enjoy  the 
premises  to  the  end  of  the  two  years  ;  and  upon  this  alleged 
agreement  he  sues  in  this  action  for  the  £80,  not  as  for  any 
thing  that  the  defendant  was  to  pay  over  and  above  the 
debt  in  the  mortgage,  which  had  been  a  sum  due  to  the  de- 
fendant, and  not  b?/  him,  but  as  a  payment  on  account  of  the 
mortgage  debt  owi7ig  hy  Thistlethwaite^  and  which  for  all 
that  appears  may  or  may  not  at  that  time  have  been  due. 

This  would  seem  to  have  been  a  strange  agreement  for 
them  to  have  made,  and  we  see  that  by  one  of  the  pleas  on 
the  record  the  defendant  denies  that  he  did  so  agree.  There 
is  probably  a  dispute  between  these  parties  upon  the  legal 
effect  of  what  may  have  passed  between  the  plaintiff  and  the 
defendant,  but  in  considering  the  sufficiency  of  the  declara- 
tion, we  must  assume  that  the  defendant  did  agree  as  is  there 
stated,  and  the  question  that  arises  on  the  declaration  taken 
by  itself,  is  whether  the  [plaintiff,  Murdiff,  can  maintain  an 
action  upon  such  alleged  agreement.  We  think  he  cannot, 
for  the  defendant  and  the  plaintiff  could  not  by  any  agree- 
ment made  between  themselves  only,  wi  hout  the  privity  of 
Thistlethwaite,  compromise  the  right  to  the  rent  which  he 
might  have  as  landlord ;  or  the  right  of  any  person  who 
might  come  in  Thistlethwaite's  place  as  owner  of  the  fee, 
10  VOL.  XXI. 
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subject  to  the  mortgage  ;  or  as  owner  of  the  right  of  posses- 
sion reserved  by  the  mortgage,  which  reservation  is  treated 
in  such  cases  as  a  re-demise  by  the  mortgagee  to  the  mort- 
gagor.    ^  , 

It  is  plain  that  the  plaintiff  in  the  declaration  claims  the  £S0 
as  being  the  rent  for  the  two  years  which  the  defendant  as 
tenant  had  promised  to  pay  to  him,  merely  because  he  had 
assigned  the  mortgage  to  him,  and  without  regard  to  the 
right  of  the  landlord,  who  according  to  the  statement  in  the 
declaration  itself  was  the  mortgagor,  and  not  the  mortgagee. 

Besides  the  confusion  which  such  an  arrangement  would 
create,  there  would  be  no  consideration  for  such  a  promise 
as  between  the  defendant  and  plaintiff,  and  none  indeed 
is  stated. 

In  our  opinion  the  declaration  is  not  sufficient,  but  admit- 
ting it  to  be  doubtful  whether  according  to  the  plaintiff  's 
statement  of  the  case  an  action  might  not  lie,  the  plea  demur- 
red to  we  think  is  a  good  legal  defence,  for  it  states  that 
Guild  had  bought  out  Thistlethwaite's  interest  before  the 
alleged  agreement  between  Thistlethwaite  and  the  defendant ; 
and  that  Guild  thereupon,  which  must  have  been  equally  be- 
fore the  agreement  between  the  plaintiff  and  defendant,  which 
is  sued  upon,  gave  notice  to  the  defendant  to  pay  the  rent  to 
him,  and  that  he  did  pay  him  the  first  year's  rent,  and  then 
at  the  end  of  the  first  year  gave  up  the  place  to  Guild. 

The  plaintiff  has  not  questioned  the  right  of  Thistlethwaite 
to  demise  for  the  two  years,  and  by  his  suing  for  the  rent  as 
due.  by  the  defendant,  he  accedes  to  it.  Thistlethwaite  then 
could  assign  his  interest  to  Guild,  though  it  might  be  rather 
more  than  a  right  to  the  possession — in  other  words,  a  term 
for  two  years  or  more ;  and  if  he  did  so  assign  to  Guild,  then 
Guild  would  be  entitled  to  the  rent,  and  having  received  the 
first  year's  rent,  the  defendant  cannot  be  liable  to  pay  it  a 
second  time  to  the  plaintiff  in  this  action  ;  and  the  defendant 
having  surrendered  the  possession  to  his  landlord  at  the  end 
of  the  first  year,  there  could  be  no  rent  due  for  the  second 
year. 

The  plaintiff  still  has  his  claim  for  the  mortgage  debt, 
\?hich  is  all  he  is  alleged  to  have  purchased,  not  reduced  by 
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the  ^680,  for  which  Thistlethwaite  has  no  credit,  and  is  entitled 
to  none,  since  the  rent  ceased  to  be  payable  to  him  when  he 
parted  with  all  his  interest. 

Judgment  for  defendant  on  demurrer. 


In  the  Matter  of  Simmons  and  The  Corporation  of 
The  Township  of  Chatham. 

By-law — School  sections — Uncertain  boundaries — Coloured  people. 

A  by-law  recited  that  certain  coloured  inhabitants  had  petitioned  for  an 
alteration  of  school  section  No.  9,  and  for  the  establishing  of  two  separate 
schools  for  coloured  people  in  the  township,  and  that  it  was  expedient  to 
grant  their  request,  by  defining  the  boundaries  of  said  sections  so  as  to 
include  the  coloured  inhabitants  of  the  township ;  and  it  set  out  the 
limits  of  each  section  to  be  established,  the  last  boundary  of  No.  1 
being  '♦thence  to  include  all  and  singular  each  and  every  lot  or  parcel 
of  land  occupied,  or  which  shall  or  may  be  occupied,  by  any  coloured 
person  or  persons  in  the  front  part  of  the  said  township  of  Chatham," 
and  the  last  boundary  of  No.  2  "  thence  to  include  all  and  singular,  each 
and  every  lot  or  parcel  of  land  occupied,  or  which  shall  or  may  be  occu- 
pied, by  any  coloured  person  or  persons  in  that  part  of  the  said  township 
not  included  in  the  section  No.  1,  as  described  in  the  first  section  of  this 
by-law." 

that  these  boundaries  were  indefinite  and  fluctuating,  and  that  the 
by-law  was  therefore  bad. 
Remarks  as  to  bo ^  far  the  court  are  bound  to  quash  by-laws,  even  when 
moved  against  properly  and  found  bad. 

J.  Wilson,  Q.  C,  obtained,  in  Easter  Term  last,  a  rule 
upon  the  corporation  to  shew  cause  why  their  by-law  No.  9, 
passed  in  1854,  for  altering  school  section  No.  9,  and  estab* 
lishing  two  separate  school  sections  for  coloured  people  in  the 
township  of  Chatham,  should  not  be  quashed,  on  the  ground 
that  the  clauses  establishing  school  section  No.  1  for 
coloured  people  are  vague  atid  uncertain,  in  attempting  to 
include  in  that  section,  beyond  its  specified  limits,  every  lot 
or  parcel  of  land  occupied,  or  which  shall  or  may  be  occu- 
pied by  any  coloured  person  or  persons  in  front  of  the  said 
township,  which  leaves  it  always  uncertain  where  and  what 
the  section  is,  making  its  limits  contingent  on  the  occu- 
pancy of  lots  by  coloured  persons. 

This  arrangement,  it  was  contended,  was  not  warranted 
by  the  school  acts,  which  contain  no  provision  for  making 
the  colour  of  the  inhabitants  a  description  or  definition  of 
boundary. 
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The  by-law  recited  that  certain  coloured  persons  had 
petitioned  for  an  alteration  of  school  section  No.  9,  and  for 
the  establishing  of  two  separate  schools  for  coloured  people 
in  the  said  township,  and  that  it  was  expedient  and  just  to 
grant  the  pra3^er  of  their  petition  by  altering  section  No. 
9,  and  establishing  two  separate  schools,  and  by  defining 
the  boundaries  of  the  said  sections  so  as  to  include  the 
coloured  inhabitants  of  the  said  township  and  North  Gore. 

And  it  enacted  that  the  boundaries  of  the  then  existing 
separate  school  section  established  for  coloured  people 
should  be  as  follows — "commencing  at  the  front  of  the 
tenth  concession,  on  the  allowance  for  road  between  lots 
Nos.  18  and  19;  thence  along  the  said  road  allowance  to 
the  rear  of  the  eleventh  concession ;  thence  along  the  allow- 
ance for  road  between  the  eleventh  and  twelfth  concessions, 
westerly,  to  the  allowance  for  road  between  lots  Nos.  12  and 
13 ;  then  south-easterly  to  the  front  of  the  said  tenth  con- 
cession ;  then  south-westerly  along  the  front  of  the  said 
tenth  concession  to  the  town  line  between  Chatham  and 
Dover ;  and  from  thence  to  include  all  and  singular  each 
and  every  lot  or  parcel  of  land  occupied,  or  which  shall  or 
may  be  occupied,  by  any  coloured  person  or  persons,  in  the 
front  of  the  said  township  of  Chatham." 

And  it  was  enacted  that  the  school  section  which  was 
thus  described  should  be  designated  and  nnmbered  as 
separate  school  section  No.  1  for  coloured  people. 

The  by-law  then  proceeded  to  enact  that  the  following 
portions  as  thereinbefore  described  should  constitute  and  form 
a  separate  school  section  for  coloured  people,  to  be  designated 

separate  school  section  No.  2,"'  describing  it  as  follows — 

commencing  at  the  allowance  for  road  between  lots  18  and 
19,  at  the  front  of  the  twelfth  concession;  then  north- 
westerly along  the  said  road  allowance  to  the  town  line 
between  Chatham  and  the  Gore  of  Camden  ;  and  from 
thence  to  include  all  and  singular  each  and  every  lot  or 
parcel  of  land  occupied,  or  which  shall  or  may  be  occupied, 
by  any  coloured  person  or  persons  in  that  part  of  the  said 
township  and  North  Gore  of  Chatham  not  included  in  the 
separate  school  section  No.  1,  as  described  in  the  first  sec- 
tioa  of  this  by-law. 
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It  was  provided  in  the  by-law  that  the  town  clerk  should 
make  out  a  plan,  shewing  the  boundaries  of  each  of  the 
separate  school  sections  as  required  by  the  supplementary 
school  act  of  1853,  and  furnish  to  the  proper  parties  in  each 
of  the  said  sections  a  written  statement  of  the  boundaries  of 
the  said  sections. 

Prince  shewed  cause,  and  cited  Consol.  Stats.  U.  C,  ch. 
65,  sec.  1. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  township  council  seem  to  have  intended  by  the  by- 
law to  make  these  two  school  sections  include  all  the 
coloured  people  who  might  for  the  time  being  be  found 
living  within  their  respective  limits,  and  so  to  make  the 
limits  expand  or  contract  from  time  to  time,  according  as 
any  coloured  person  or  persons  should  come  to  live  within 
or  should  depart  from  the  territory  which  they  meant  these 
limits  to  include. 

We  are  not  sure  whether  such  an  arrangement  of  the 
limits  might  not  be  found  capable  of  being  reconciled  with 
the  various  provisions  of  the  school  law  which  are  liable 
to  be  aff.  cted  by  it. 

No  particular  evil  or  inconvenience  was  complained  of  in 
the  argument  as  having  arisen  from  the  by-law,  though  it  was 
passed  so  long  ago  as  185^ ;  but  if  it  be  on  the  face  of  it 
clearly  illegal,  we  apprehend  we  have  hardly  a  discretion 
to  allow  it  to  stand,  and  at  any  rate  the  sooner  the  separate 
schools  are  placed  on  a  legal  footing  the  better. 

It  must  be  allowed,  however,  that  the  language  of  the 
statute  in  its  1 95th  section,  which  gives  the  power  to  quash 
by-laws,  is  not  compulsory ;  and  we  would  guard  ourselves 
against  laying  it  down  in  positive  terms  that  the  court  are 
bound  to  quash  every  by-law  that  is  properly  moved  against 
and  found  illegal,  without  regard  to  the  frivolous  nature  of 
the  objection  and  to  the  length  of  time  it  has  been  in  opera- 
tion and  submitted  to,  and  to  the  increased  inconvenience 
which  on  that  account  may  follow  its  being  quashed. 

These  two  by-laws  are  exceptionable  in  two  respects : 
first,  they  do  not  define  intelligibly  and  clearly  the  limit* 
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within  which  the  arrangement,  such  as  it  is,  is  to  operate. 
The  fourth  or  last  boundary  in  each  description  is  defective, 
being  so  vague  and  indefinite  that  it  does  not  complete  a 
description  of  any  certain  tract  within  which  the  fluctuating 
arrangement  is  to  prevail.  "  From  thence"  (that  is,  from  the 
point  arrived  at  as  the  end  of  the  third  limit)  "  to  include  all 
and  singular,  each  and  every  lot  or  parcel  of  land  occupied, 
or  which  shall  or  may  be  occupied  by  any  coloured  person 
or  persons  in  the  front  of  the  said  township  of  Chatham.'' 
Those  words  towards  the  end  of  the  description  in  the  first 
by-law  do  not  complete  the  description  of  any  territory,  so 
as  to  separate  it  from  other  territory,  for  it  is  not  stated  in 
what  direction  we  are  to  move  when  we  set  out  from 
thence,"  whether  west,  east,  or  north.  The  intention  we 
suppose  may  have  been  that  we  might  carry  a  line  from 
thence,  and  proceed  any  where,  in  and  out,  through  the  front 
of  the  township,  embracing  every  lot  occupied  by  a  coloured 
man.  Did  they  mean  the  whole  of  every  lot  on  any  part  of 
which  a  coloured  man  lives,  or  only  the  part  of  the  lot  on 
which  he  lives  ?  and  besides,  what  is  meant  by  the  front  of 
the  township  of  Chatham  ?  Does  it  mean  the  whole  of  the 
front  range  of  lots  to  No.  1  inclusive,  and  the  rear  of  the 
lots  as  well  as  the  front?  Was  the  description  intended  to 
embrace  the  eleventh  concession  or  only  the  tenth? 

The  same  kind  of  defect  exists  in  the  other  by-law,  which 
was  intended  to  define  by-law  No.  2,  though  not  exactly  to 
the  same  extent. 

A  id  a  second  exception  has  been  urged  to  each  by4aw, 
that  it  does  not  'prescribe  the  limit  of  the  divisions  or  sec- 
tions of  such  schools^  but  leaves  this  extent  uncertain  at 
every  moment  of  time,  by  making  it  depend  on  the  contin- 
gency of  no  coloured  person  having  come  in  to  occupy,  or 
having  ceased  to  occupy^  any  of  the  lots  since  the  last  in- 
spection took  place. 

One  effect  of  the  by-law  must  be,  we  think,  to  exclude 
from  a  participation  in  the  benefits  of  the  common  school 
system  all  coloured  people  who  can  by  any  clear  construc- 
tion of  the  description  be  brought  within  one  or  other  of 
these  sections,  although  they  might  be  living  at  a  distance 
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altogether  too  remote  from  the  school  house  which  would 
best  answer  the  convenience  of  the  other  coloured  inhabit^ 
ants  to  admit  of  daily  attendance  there. 

The  description  seems  well  framed  for  excluding  all  the 
coloured  children  from  attending  any  other  than  separate 
schools,  but  it  does  not  appear  to  be  so  framed  as  to  bring 
all  the  coloured  children  within  a  practicable  distance  of  any 
separate  school. 

The  coloured  people,  it  is  recited,  had  petitioned  for  the 
establishment  of  two  separate  schools  in  the  township  of 
Chatham.  That  end  would  be  reasonably  answered  by 
establishing  two  separate  schools  for  them,  each  having  cer- 
tain limits  and  including  a  space  within  which  a  coloured 
population  was  lo  be  found  in  the  greatest  number. 

Instead  of  that  the  by-law  divides  a  large  territory,  we  do 
not  indeed  see  how  large,  into  two  parts,  and  makes  each 
part  a  separate  school  section,  which  confines  all  the  coloured 
population  within  each  to  their  own  separate  school,  though 
such  division  may  be  so  large  that  all  the  coloured  people 
within  it  could  not  on  account  of  the  distance  attend  in  the 
separate  school. 

This  consideration,  however,  of  the  apparent  inexpediency 
of  the  by-law,  was  one  for  the  township  council  to  deal  with. 
The  other  objection,  that  the  divisions  are  not  intelligibly 
confined,  and  are  based  upon  an  arrangement  fluctuating  and 
uncertain  in  its  nature,  and  which  does  not  give  to  the  school 
section  any  limits  that  can  be  said  to  be  ascertained  and 
known  at  any  point  of  time,  are  those  on  which  this  appli- 
cation turns,  and  we  think  the  by-law  in  that  respect  is 
illegal,  and  must  be  quashed  with  costs. 

Rule  absolute. 
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In  the  MATTER  OF  JOHN  McDoUGALL  AND  THE  CORPORATION 

OF  THE  Township  op  Lobo. 

RtUef  of  poor — Duty  cf  municipalities-^  ConsoL  Stats,  U.  C,  eh»  54,  see.  276. 

C,  a  servant  living  in  the  township  of  London,  was  travelling  to  Komoka 
■with  a  load  of  trees,  and  was  injured  on  the  way  by  the  waggon  upsetting. 
He  was  taken  to  the  tavern  of  M.,  in  the  fownship  of  Lobo,  where  his  leg 
was  amputated,  and  he  remained  several  months  at  M.'s  expense,  destitute 
and  helplesp. 

Held,  that  the  court  had  no  power  to  compel  the  township  corporation  to 
provide  for  his  relief. 

J,  Wilson,  Q.  C,  moved  for  a  mandamus  to  the  corpora- 
tion of  the  township  of  Lobo,  to  make  provision  for  the  sup- 
port of  one  James  Campbell,  an  indigent  labourer. 

The  rule  was  moved  upon  an  affidavit  of  the  applicant,  Mc- 
Dougall,  made  on  the  28th  of  August,  1861,  to  the  following 
effect : — 

That  on  the  28th  of  October,  1860,  one  James  Campbell, 
being  on  his  way  from  London  to  Komoka,  with  a  load  of 
trees,  met  with  an  accident,  from  his  waggon  having  been 
upset,  and  was  brought  to  his,  McDougall's  inn,  in  the  town- 
ship of  Lobo,  where  he  was  left  at  the  time,  under  the  impres- 
sion that  he  would  be  in  a  condition  to  be  removed  in  a  few 
days :  that  within  a  day  or  two  an  artery  in  his  thigh  began 
to  bleed,  and  at  the  end  of  a  week  after  he  came  his  leg  was 
amputated,  and  he  continued  for  some  months  in  a  very  weak 
state :  that  he  had  never  since  been  able  to  leave  McDou- 
gall's house,  and  still  remained  in  a  helpless  condition  :  that 
he  was  a  stranger  to  McDougall  when  he  was  brought  to  his 
house,  being  at  the  time  in  the  employment  of  one  Haynes, 
a  nurseryman,  in  the  township  of  London,  with  whom  he  had 
lived  about  three  months  as  a  hired  man,  upon  wages  of  six 
dollars  a  month ;  that  he  had  before  that  time  lived  about 
two  months  in  the  township  of  Lobo,  and  before  that  time 
about  two  years  in  the  township  of  Carradoc. 

McDougall  swore  that  he  was  unable  to  support  the  man ; 
that  he  applied  to  the  corporation  of  Lobo  for  payment,  and 
was  referred  to  the  corporation  of  the  county  of  Middlesex, 
and  they  referred  him  to  the  corporation  of  London,  which 
refused  to  do  any  thing  :  that  he  had  applied  at  every  meet- 
ing oi  the  corporation  of  Lobo  for  remuneration  or  assistance, 
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and  had  been  refused  :  that  they  had  dared  him  to  turn  the 
man  away,  and  positively  refused  to  allow  him  any  thing  for 
having  kept  him.  And  he  swore  further  that  neither  Camp- 
bell, nor  any  one  for  him,  had  paid  him  any  thing  whatever 
for  his  support,  nor  for  any  thing  that  he  had  done  for  him,  or 
given  him;  and  that  Campbell  was  worth  nothing,  being 
absolutely  indigent  and  helpless,  and  about  49  years  of  age. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

By  the  Municipal  Act,  (Consolidated  Statutes  of  Upper 
Canada,  ch.  54,  sec.  276,)  it  is  enacted  as  follows  :  "  Every 
township  council  may  also  make  by-laws  for  raising  money 
by  a  rate  to  be  assessed  equally  on  the  whole  rateable  pro- 
perty of  the  township,  for  the  support  of  the  poor  resident  in 
the  township." 

By  the  16  Vic,  ch.  181,  sec.  9,  sub-sec.  2,  it  had  been 
provided  that  every  township  council  should  have  power  to 
pass  by-laws  for  levying  a  rate  to  be  assessed  equally  on  the 
whole  rateable  property  of  such  township,  "  for  raising  such 
moneys  as  may  be  considered  necessary  for  the  support  of 
any  indigent,  infirm,  or  helpless  persons  resident  in  such 
township."  But  it  was  in  the  same  clause  provided  that  no 
by-law  for  such  purpose  should  be  made  or  passed,  unless 
upon  a  written  request  to  that  eifect,  signed  by  a  majority  of 
the  freeholders  and  householders  on  the  assessment  roll  of 
the  township,  &c.,  nor  unless  notice  of  such  request  should 
be  published  in  the  manner  set  forth  in  the  act. 

In  the  existing  provision  we  see  that  the  legislature  have 
dispensed  with  any  such  request  of  the  inhabitants,  and  in  a 
few  words  have  enabled,  but  not  required,  the  township  coun- 
cils to  raise  money  by  rate  for  the  support  of  the  poor  resi- 
dent in  the  township. 

We  can  have  no  doubt  that,  though  the  legislature  have  by 
this  last  act  given  full  authority  to  the  township  council  of 
their  own  motion  to  raise  a  rate  for  the  resident  poor,  they 
have  left  a  discretion  to  be  exercised  by  them  in  regard  to 
the  necessity  for  such  a  rate. 

The  43  Eliz.,  ch.  2,  made  it  the  duty  of  justices  to  provide 
for  the  relief  of  the  poor — "  shall  and  may  make  a  rate,"  are 
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the  words  which  were  used  in  it ;  and  then  it  provided  for 
overseers  of  the  poor,  who  had  power  to  call  for  and  to  ad- 
minister the  necessary  funds.  Here  there  is  no  such  organi- 
zation. We  could  never  hold  that  it  was  competent  to  us  to 
proceed  upon  the  case  of  any  individual  applicant,  for  it  does 
not  rest  with  us  to  dictate  to  the  municipal  councils  what 
particular  cases  of  distress  call  for  public  relief.  Even  if  it 
were  evident  that  the  poor  man,  Campbell,  could  be  properly 
regarded  as  a  resident  of  the  township  of  Lobo,  we  could  not, 
we  think,  entertain  the  application. 

It  is  hard  that  McDougall  has  been  allowed  to  bear  all  the 
charge  and  inconvenience  of  taking  care  of  Campbell  ever 
since  he  was  disabled  by  the  accident  he  met  with,  and  it 
does  seem  a  reproach  to  his  neighbours,  among  whom  there 
are  no  doubt  some  wealthy  farmers,  that  they  should  not 
have  voluntarily  assisted  him  in  his  work  of  benevolence.  We 
should  have  supposed  that  if  they  failed  to  do  this  the  town- 
ship council  would,  out  of  the  public  funds,  relieve  McDougall 
from  the  burthen,  as  it  would  be  a  trifle  only  that  would  be 
required,  though  to  one  individual  the  charge  is  not  trifling. 

We  grant  no  rule. 

Rule  refused. 


Harris  v.  Malloch. 

Steam  saw-mill — Mortgage — Fixtures. 

C.  owning  land  on  wMch  the  building  for  a  steam  saw-mill  had  been  in  part 
erected,  mortgaged  it  to  D.,  having  previously  executed  a  mortgage  of  it 
to  M.  Afterwards  the  machinery  was  put  in:  D.  assigned  his  mortgage 
to  H. ;  and  the  mill  having  been  destroyed  by  fire  the  machinery,  engine, 
boiler,  &c.,  were  removed  by  C.,with  the  assent  of  H.,  to  another  county, 
to  place  in  a  new  mill,  and  while  still  detached  they  were  seized  there 
under  an  execution  against  the  goods  of  C,  the  mortgagoi-.  On  an  in- 
terpleader issue  between  H.,  as  plaintiff,  and  the  execution  creditor. 

Held,  that  the  plaintiff  must  succeed,  for  the  machinery,  &c,,  were  fixtures 
before  the  fire,  and  after  it  continued  to  be  the  property  of  the  mortgagee  ; 
and  though  there  was  a  prior  mortgage  the  execution  creditor  shewed  no 
right  as  against  H. 

This  was  an  interpleader  issue  to  try  the  right  to  certain 
goods  and  chattels  seized  by  the  sheriff  of  the  united  counties 
of  Lanark  and  Renfrew,  under  a  writ  of  j^.  against  the 
goods  of  one  Carleton  Cathcart,  at  the  suit  of  this  defendant, 
delivered  to  the  said  sheriff  on  the  17th  of  March,  1860. 
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At  the  trial  at  Perth,  before  Burns,  J.,  the  following 
evidence  was  given  : 

Qarleton  Catheart. — I  live  in  the  township  of  Goulburn  : 
some  property  was  seized  in  these  counties  in  Carleton  Place, 
consisting  of  steam-engine,  boiler,  and  machinery,  shafting, 
and  other  things  belonging  to  a  steam  saw-mill :  they  were 
to  be  put  up  at  Carleton  Place :  the  things  had  been  re- 
moved from  Goulburn,  from  a  mill  put  up  on  lot  17,  front 
half,  in  the  7th  concession  of  Goulburn  ;  the  mill  there  was 
put  up  in  August  and  September,  1857,  and  engine,  boiler, 
&c.,  put  up  there :  a  few  weeks  after  it  had  been  put  up  the 
mill  was  burned  down.  The  boiler  was  built  in  stone  work, 
and  the  engine  put  on  a  stone  bed  plate,  and  machinery  at- 
tached :  the  mill  there  had  been  in  operation  a  day  or  two 
when  it  was  burned.  I  prove  a  mortgage  on  the  half  of  lot 
No.  17,  the  land  before  mentioned,  given  by  me  to  Dickie 
&  Co.,  dated  the  29th  of  July,  1857,  registered  31st  July, 
to  secure  them  in  X700,  payable  by  instalments :  I  have  paid 
nothing  on  the  debt.  The  mill  was  burnt  in  April,  1858  : 
the  building  was  burnt  up  and  the  machinery  injured :  I 
rebuilt  the  house,  but  not  finding  the  place  suitable  I  caused 
it  to  be  removed  from  Goulburn  to  set  it  up  in  Carleton 
Place :  I  first  got  permission  from  Mr.  Harris  to  do  so. 
Lots  were  got  from  Mr.  Murphy  to  erect  the  machinery, 
&c.,  on  at  Carleton  Place,  by  lease  to  me,  and  which  I  trans- 
ferred to  Mr.  Harris. 

Cross-examined. — The  words  "assigned"  were  struck  out 
in  the  deed  by  Dickie,  because  they  agreed  not  to  assign  the 
mortgage.  The  shell  of  the  mill  was  erected  before  I  gave 
the  mortgage,  but  the  engine  was  not  set  up,  and  the  boiler 
not  built  in  until  after  the  mortgage  was  given :  the  boiler 
was  lying  on  the  ground  when  the  mortgage  was  given,  but 
the  engine  and  machinery  did  not  come  until  afterwards. 
The  sheriff  of  Carleton,  after  the  mill  was  burnt,  sold  the 
machinery  to  a  person  of  the  name  of  Brown :  I  gave  a  mort- 
gage to  Edward  Malloch  on  the  same  land,  dated  the  29th 
of  July,  1857,  registered  31st  July,  1857,  registered  one 
quarter  of  an  hour  earlier  than  the  other  mortgage :  Dickie 


84 


QUEEN*S  BENCH,  TRINITY  TERM,  25  VIC,  1861. 


knew  of  Malloch's  mortgage,  and  that  it  was  to  take  prece- 
dence of  the  other. 

Be-examined,' — John  Malloch,  son  of  defendant,  drew  both 
mortgages. 

Charles  AspUn,  engineer. — The  boiler  was  built  in  brick- 
work :  the  engine  was  bolted  to  bed-plate  and  to  frame-work 
let  into  stone  work  :  the  iron  bed-plate  was  bolted  to  frame 
work :  by  unscrewing  the  bolts  the  whole  engine  could  be 
removed :  shafts  and  bolts  used  to  drive  the  same :  the  fly- 
wheel is  fastened  to  the  shaft.  I  commenced  work  in  August, 
1857:  the  engine  came  in  September. 

H.  (jTibhon  proved  the  assignment  from  Dickie  &  Co.  to 
Harris. 

It  also  appeared  at  the  trial,  that  Messrs.  Dickie,  Neil 
&  Co.,  by  deed  assigned  all  their  right,  title,  and  interest 
in  the  mortgage  made  to  them,  and  the  land,  to  Thomas  D. 
Harris,  the  plaintiff,  and  Harris  wishing  to  have  the 
machinery  removed  to  a  better  situation,  employed  Cath- 
cart,  as  his  agent,  (giving  him  a  power  of  attorney)  to 
remove  the  articles  to  Carleton  Place,  in  the  county  of 
Lanark.  They  were  accordingly  taken  possession  of  by 
Thomas  Cathcart,  as  agent  for  the  plaintiff,  and  conveyed 
to  Carleton  Place,  and  laid  on  a  lot  of  land  held  by  the 
plaintiff  under  lease. 

While  the  machinery  was  so  placed  it  was  seized  by  the 
sheriff  of  the  united  counties  of  Lanark  and  Renfrew,  under 
a  writ  of  fi,  fa,  against  the  goods  and  chattels  of  Carleton 
Cathcart,  at  the  suit  of  John  Malloch,  the  defendant 
herein. 

This  writ  was  placed  in  the  hands  of  the  sheriff  on  the 
17th  of  March,  1860.  Mr.  Harris  notified  the  sheriff  of  his 
claim,  and  the  sheriff  interpleaded. 

The  defendant  at  the  trial  objected  to  the  plaintiff's  re- 
covery, upon  the  grounds, 

1st.  That  the  mortgage  from  Cathcart  to  Dickie,  Neil  & 
Co.  was  not  assignable,  and  that  therefore  no  property  in 
the  goods  and  chattels,  the  subject  of  the  interpleader  issue, 
passed  to  the  plaintiff. 

2nd.  That  the  steam-engine,  boiler,  machinery  and  shaft- 
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ing,  which  had  been  seized  by  the  sheriflf,  and  which  was  the 
subject  of  the  interpleader  issue,  could  not  be  the  property 
of  the  plaintiff,  inasmuch  as  they  were  subject  to  a  prior 
mortgage  to  Edward  Malloch. 

A  verdict  was  rendered  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  above  objections.  If  the  court^ 
should  be  of  opinion  that  either  of  them  was  entitled  to  pre 
vail,  then  it  was  agreed  that  the  verdict  should  be  entered 
for  the  defendant,  but  otherwise  the  verdict  given  for  the 
plaintiff  should  stand. 

Crooks,  for  the  plaintiff,  cited  Edwards  v.  English,  7  E. 
&  B.  564 ;  Shaw  v.  The  DeSalaberry  Navigation  Co.,  18 
U.  C.  R.  541;  Tucker  v.  Ross,  et  al.,  19  U.  C.  R.  295. 

McMicJiael  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Taking  this  case  upon  the  facts  stated  in  it,  and  assuming 
nothing  to  turn  upon  the  contents  of  the  mortgages,  which 
are  not  set  out,  we  assume  that  the  engine  and  boiler  were 
fixtures  on  the  lot  No.  17,  in  the  first  concession  of  Goulburn 
at  the  time  the  mill  erected  on  that  lot  was  burnt :  that  is,  in 
April,  1858. 

That  lot  had  been  mortgaged  to  Dickie  &  Co.  in  July, 
1857,  to  secure  £700,  payable  by  instalments,  and  though 
the  engine  and  boiler,  &c.,  were  not  then  put  up  in  the  mill, 
but  the  building  had  only  been  erected,  or  in  part  erectedj 
yet  when  they  were  fixed  afterwards  in  the  mill  they  became 
part  of  the  freehold,  and  of  course  from  that  time  belonged 
to  the  owner  of  the  land,  unless  on  account  of  some  peculi- 
arity in  the  case,  which  is  not  stated,  the  law  would  be  other- 
wise. 

If  the  machinery  went  with  the  mill,  it  would,  so  far  as 
the  case  is  stated,  be  the  property  of  Dickie  &  Co.,  the  mort- 
gagees, after  the  mill  was  burnt  to  the  same  extent  as  be- 
fore, though  after  it  was  severed  from  the  freehold  and  sent 
to  Carleton  Place,  to  be  put  up  there,  it  would  still  be  the 
chattel  property  of  Dickie  &  Co.,  before  it  was  put  up  in 
any  other  mill  or  building,  so  as  to  make  it  part  of  the  free- 
hold. 
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Dickie  &  Co.,  it  appears,  assigned  their  mortgage  of  the 
real  property  in  Goulburn  to  the  plaintiff,  Harris,  and  on  the 
ITth  of  March  the  sheriff  came  with  a  writ  of  fi.  fa,  against 
the  goods  of  Cathcart  at  the  suit  of  the  present  defendant, 
John  Malloch,  and  seized  the  engine,  boiler,  &c.,  as  they 
lay  on  the  grbund  there,  not  yet  put  up  in  any  new  mill. 

This  he  could  not  legally  do ;  because  after  Cathcart  had 
made  them  part  of  the  freehold  which  he  had  mortgaged  to 
Dickie  &  Co,,  and  had  even  before  mortgaged  to  Edward 
Malloch  the  engine,  boiler,  &c.,  could  not  afterwards  be  lia- 
ble to  an  execution  against  Cathcart*s  goods,  for  they  were 
not  then  his  goods,  but  part  of  a  freehold  estate  which  he 
had  conveyed  away,  though  subject  to  a  defeasance;  and 
so,  though  Edward  Malloch  had  a  prior  mortgage  upon 
them,  which  may  or  may  not  be  satisfied  for  all  that 
appears,  the  defendant,  John  Malloch,  had  not  a  right  to  seize 
them  as  against  Harris,  out  of  whose  possession,  according 
to  the  facts  stated,  they  were  taken. 

We  think,  therefore,  the  verdict  for  the  plaintiff  is  right. 

Judgment  for  plaintiff. 


The  Queen  v.  Preston. 

Assessment  roll — Forgery. 
An  indictment  will  not  lie  for  forging  or  altering  the  assessment  roll  for  a 
township  deposited  with  the  clerk. 

An  indictment  was  preferred  at  the  spring  assizes  for  the 
United  Counties  of  Northumberland  and  Durham,  before 
McLean  J  J.,  which  indictment  was  found  a  true  bill  by  the 
grand  jury,  as  follows : 

United  Counties  of  Northumberland 
and  Durham^  to  wit  : 

"  The  jurors  of  our  lady  the  Queen  upon  their  oath  pre- 
sent, that  Porter  Preston,  John  McGill,  and  John  Berrie,  on 
the  twenty-second  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty,  at  the  township  of 
Manvers,  in  the  county  of  Durham,  falsely  and  fraudulently 
did  forge  and  alter  a  certain  assessment  roll,  l^eing  the 
assessment  roll  for  the  said  township  of  Manvers  for  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty, 
with  intent  thereby  then  to  defraud."^ 
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That  indictment  was  removed  by  certiorari  into  this  court, 
and  R.  A.  Harrison,  for  the  defendants,  moved  to  quash 
the  same  on  the  following  grounds  :  ]st.  Because  the  same 
is  not  maintainable  by  law.  2nd.  Because  it  does  not 
disclose  any  offence  punishable  by  law.  3rd.  Because  it  is 
in  other  respects  insufficient  or  informal. 

These  objections  were  argued  in  Easter  Term  by  i2.  A. 
Harrison  for  the  defendant,  and  Hector  Cameron  for  the 
prosecution. 

B.  A,  Harrison  contended  that  this  indictment  could  not 
be  maintained,  the  alleged  offence  of  forging  and  altering 
an  assessment  roll  being  charged  against  the  defendants  as 
a  misdemeanor  at  common  law,  and  that  an  assessment  roll 
being  created  or  directed  for  specific  purposes  by  statute, 
could  not  be  the  subject  of  forgery,  unless  made  so  by  the 
statute  under  which  it  is  brought  into  existence,  or  by  some 
other  statute.  He  cited  Consol.  Stats.  U.  C,  ch.  55,  sees. 
19,  49,  50;  ch.  54,  sec.  70,  sec.  97,  sub-sees.  2,  7,  sec. 
185  ;  Consol.  Stats.,  C,  ch.  94  ;  ch.  99,  sees.  84,  85  ; 
Rex.  V.  Wright,  1  Burr.  543;  Anon.,  3  Salk.  25;  Rex  v. 
Harriot,  4  Mod.  144 ;  1  Saund.  248,  250  e,  note  3  ;  Rex 
V.  James,  1  Stra.  679  ;  Rex  v.  Carlile,  3  B.  &  Al.  161, 
164;  Russell  on  Crimes,  Vol.  I.,  50,  51 ;  Arch.  Crim.  PI. 
464. 

Hector  Cameron  contended  that,  though  not  declared  to 
be  an  offence  by  statute,  yet  that  an  assessment  roll  being 
sanctioned  by  statute,  and  the  mode  and  object  of  its  being 
constructed  being  pointed  out  by  law,  any  false  and  fraudu- 
lent alteration  of  it  must  be  regarded  an  offence  at  com- 
mon law,  and  that  any  such  alteration  must  come  under  the 
designation  of  forgery,  for  which  an  indictment  will  lie.  He 
cited  Russell  on  Crimes,  Vol.  ii.,  318,  357 ;  Rex.  v.  Ward, 
2  Str.  747  ;  Consol.  Stats.  U.  C,  ch.  55,  sec.  173. 

McLean,  J. — By  the  17th  section  of  chapter  55,  Consol. 
Stats.  U.  C,  the  council  of  every  municipality,  except  coun- 
ties, are  required  annually  to  appoint  such  number  of  asses- 
sors and  collectors  for  the  municipality  as  they  deem  neces- 
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sary.  By  the  19tli  section,  the  assessor  or  assessors  shall 
prepare  an  assessment  roll,  in  which,  after  diligent  inquiry, 
he  or  they  shall  set  down,  according  to  the  best  information 
to  be  had,  the  names  and  surnames  in  full,  if  the  same  can 
be  ascertained,  of  all  taxable  persons  resident  in  the 
municipality  who  have  taxable  property  therein,  or  in  the 
district  for  which  such  assessor  or  assessors  has  or  have  been 
respectively  appointed.  Various  other  particulars  to  be 
inserted  in  an  assessment  roll  are  prescribed  by  the  sub-sec- 
tions which  follow.  The  assessors  are  required  to  make 
and  complete  their  rolls  in  every  year  between  the  1st  of 
February  and  such  day,  not  later  than  the  1st  of  May,  as 
the  council  of  the  municipality  appoints,  and  they  are 
required  to  attach  thereto  a  certificate  signed  by  them 
respectively,  and  verified  upon  oath  or  affirmation,  in  a 
prescribed  form.  When  the  roll  is  thus  made  up  and  veri- 
fied the  assessor  has  to  deliver  it  to  the  clerk  of  the  muni- 
cipality with  the  certificates  and  affidavits  attached,  and  the 
clerk  is  then  required  to  make  up  a  copy  of  every  such  roll 
arranged  in  the  alphabetical  order  of  the  surnames,  and 
cause  the  same  to  be  put  up  in  a  convenient  and  public 
place,  and  kept  there  till  the  meeting  of  the  court  of  revis- 
ion. Then  the  assessment  rolls  are  subject  to  the  judgment 
of  a  court  of  revision,  composed  of  a  majority  of  the  town- 
ship council,  the  decision  of  which  court  may  be  brought  by 
appeal  before  the  judge  of  the  county  court,  whose  decision 
is  in  all  cases  final. 

After  the  assessment  roll  has  been  finally  revised  and 
corrected  the  clerk  of  the  municipality  is  required  (sec.  69, 
ch.  55)  without  delay  to  transmit  to  the  county  clerk  a 
certified  copy  thereof,  upon  which  the  county  council  may 
proceed  in  equalising  the  valuations  in  the  several  munici- 
palities. 

By  the  97th  section  of  the  act  relating  to  municipal 
institutions,  ch.  54,  Consol.  Stats.,  U.  C,  when  an  election 
is  to  be  made  the  clerk  of  the  municipality  is  required  to 
deliver  to  the  returning  officer,  who  is  to  preside  at  the 
election  for  the  same,  or  for  any  ward  or  division  thereof,  a 
correct  copy  of  so  much  of  the  last  revised  assessment  roll 
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for  the  municipality,  ward,  or  electoral  division,  as  contains 
the  names  of  all  male  freeholders  and  householders  rated 
upon  the  roll  in  respect  of  real  property  lying  within  the 
municipality,  ward,  or  electoral  division,  with  the  assessed 
value  of  the  real  property  for  which  they  are  respectively 
rated,  which  copy  is  to  be  verified  on  oath  as  a  true  copy  by 
the  clerk  of  the  municipality. 

The  copy  of  the  assessment  roll  furnished  by  the  clerk  of 
the  municipality  to  the  returning  oflBcer  is  the  authority 
under  which  the  votes  are  taken  at  every  municipal  election, 
and  the  185th  section  of  the  municipal  act,  ch.  54,  declares 
that  if  any  person  steals,  or  unlawfully  or  maliciously, 
either  by  violence  cr  stealth,  takes  from  any  deputy  return- 
ing officer  or  poll  clerk,  or  from  any  other  person  having 
the  lawful  custody  thereof,  or  from  its  lawful  place  of 
deposit  for  the  time  being,  or  unlawfully  or  maliciously 
destroys,  injures,  or  obliterates,  or  causes  to  be  wilfully  or 
maliciously  destroyed,  injured,  or  obliterated,  or  makes  or 
causes  to  be  made  any  erasure,  addition  of  names,  or 
interlineation  of  names,  into  or  upon,  or  aids,  counsels,  or 
assists  in  so  stealing,  taking,  destroying,  injuring  or  oblite- 
rating, or  in  making  any  erasure,  addition  of  names,  or 
interlineation  of  names,  into  or  upon  any  writ  of  election, 
or  any  indenture,  poll-book,  certificate,  or  affidavit,  or  any 
other  document  or  "paper  made^  prepared,  or  drawn  out 
according  to  or  for  the  purpose  of  meeting  the  requirements 
of  the  law  in  regard  to  municipal  elections,  every  such 
offender  shall  be  guilty  of  felony,  and  shall  be  liable  to  be 
imprisoned  in  the  provincial  penitentiary  for  any  term  not  ex- 
ceeding seven  nor  less  than  two  years,  or  in  any  other  place 
of  confinement  for  any  term  less  than  two  years,  or  to  suffer 
such  other  punishment  by  fine  or  imprisonment,  or  both,  as 
the  court  shall  award ;  and  it  shall  not  be  necessary  to 
allege  that  the  article  in  respect  of  which  the  offence  has 
been  committed  was  or  is  the  property  of  any  person,  or 
that  the  same  was  or  is  of  any  value. 

The  first  object  for  which  an  assessment  roll  appears  to 
be  intended  by  the  legislature  is  to  procure  a  return  of  the 
names  of  all  taxable  persons  resident  in  each  municipality 
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who  have  rateable  property  therein,  and  various  other  par- 
ticulars connected  with  the  raising  of  moneys  for  municipal 
purposes. 

There  is  no  provision  whatever  declaring  it  to  be  an 
offence  to  add  to  or  alter  such  roll  in  this  respect,  while 
every  care  appears  to  have  been  taken  to  have  the  roll  made 
as  correct  in  every  respect  as  possible  before  it  is  given  to 
the  collector  as  his  warrant  to  levy  the  rates  of  his  muni- 
cipality; but  to  prevent  names  from  being  inserted  by  or 
obliterated  in  the  copy  furnished  by  the  town  clerk,  any 
such  unlawful  or  malicious  interference  is  declared  to  be 
felony. 

It  is  the  alteration  of,  or  interference  with,  the  copy  of  the 
assessment  roll  furnished  by  the  town  clerk  for  municipal 
purposes  which  is  declared  to  be  a  felony,  not  of  the  origi- 
nal filed  in  the  office  of  the  clerk  of  the  municipality.  So 
that  if  the  offence  of  forgery  of  the  assessment  roll  of  a 
municipality  as  delivered  in  by  the  assessors  to  the  township 
clerk  is  not  an  offence  at  common  law,  this  indictment  can 
not  be  maintained. 

It  alleges  that  the  defendants  falsely  and  fraudulently 
did  forge  and  alter  the  assessment  roll  of  the  township  of 
Manvers,  for  the  year  1860.  Now  the  mere  statement  of 
such  a  charge  in  an  indictment,  and  the  finding  by  a  grand 
jury,  is  not  enough  to  create  an  offence,  and  I  do  not  see 
any  law  under  which  the  doing  of  what  is  charged  in  this 
indictment  is  an  offence  of  any  kind.  The  assessment  roll 
of  a  municipality  is  not  the  roll  on  which  the  collection  of 
rates  takes  place.  That  remains  in  the  clerk's  office,  and  it 
is  his  duty  to  make  an  alphabetical  roll  of  the  names,  and 
to  cause  it  to  be  exhibited  in  a  public  place  for  the  inspec- 
tion of  all  parties  interested,  and  to  be  brought  before  the 
court  of  revision.  When  such  alterations  are  made  in  the 
roll  as  the  court  of  revision  may  deem  necessary,  and  when 
all  objections  are  removed  or  disposed  of,  a  roll  for  the 
municipality,  or  for  each  division  of  it,  is  prepared  and  duly 
certified,  for  the  purpose  of  giving  to  the  collector  the 
necessary  authority  to  collect  from  each  rate-payer  the 
amount  opposite  to  his  name. 
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An  assessment  roll  is  not  one  of  those  documents  which, 
under  chapter  94  of  the  Consolidated  Statutes,  relating  to 
forgery,  can  be  the  subject  of  forgery,  and  being  framed 
under  the  provisions  of  an  act  of  our  own  legislature,  and 
no  provision  made  for  guarding  against  any  unauthorised 
changes  or  alterations  therein,  no  power  appears  to  me  to  be 
given  to  our  courts  to  entertain  indictments  for  matters 
which  are  not  even  declared  an  offence. 

My  opinion,  therefore,  is  that  this  indictment  must  be 
quashed,  and  the  defendant  discharged. 

Burns,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment gave  no  judgment 

Conviction  quashed. 


The  Commercial  Bank  of  Canada  v.  The  Bank  of 
■ '  ;     '  "  Upper  Canada.  -   '  ' 

Judgments — Registration — Priority — 9  Vic,  ch.  34,  sec.  13 — 24  Fee,  ch.  41, 

The  plaintiffs  recovered  and  registered  judgment  against  W.  and  others, 
•  executors  of  Z.,  in  June,  1857,  but  did  not  give  2i.fi.  fa.  lands  to  the  sheriff 

until  September,  1858.    Defendants  recovered  and  registered  judgment 

against  the  same  parties  in  April,  1858,  and  in  July  placed  their  fi.  fa. 

lands  in  the  sheriff's  hands. 
Heldf  that  under  9  Vic,  ch.  34,  sec.  13,  by  delaying  to  place  their  writ  in  the 

sheriff's  hands  for  more  than  a  year  the  plaintiffs  had  lost  the  advantage 

of  their  priority  of  registration,  and  that  it  was  not  restored  by  the  12th 

section  of  24  Vic,  ch.  41. 
That  clause  only  gives  effect  to  executions  issued  between  the  18th  of  May 

and  1st  of  September,  1861,  according  to  priority  of  their  judgments 

as  they  would  before  have  had,  and  does  not  repeal  the  provision  of  9 

Vic,  ch.  34,  above  mentioned. 
Quaere,  whether  the  enactments  relating  to  the  registry  of  judgments  so  as 

to  bind  lands,  apply  to  judgments  recovered  against  executors. 

SPECIAL  CASE. 

1.  On  the  19th  of  June,  1857,  the  Commercial  Bank  of 
Canada  recovered  a  judgment  in  the  Court  of  Queen's  Bench 
for  Upper  Canada,  against  Joseph  A.  Woodruff,  Richard 
Miller,  John  A.  Ranney,  and  Richard  Woodruff,  executors 
of  Samuel  Zimmerman,  deceased,  for  £210^  7g.  8d.  damages, 
and  £3  16d.  2d.  costs  taxed. 
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2.  On  the  same  day  the  Commercial  Bank  of  Canada  also 
recovered  a  certain  other  judgment  in  the  Court  of  Queen's 
Bench  for  Upper  Canada,  against  the  above  named  execu- 
tors, and  one  David  Roblin,  for  ^1009  18s.  4d.  damages, 
and  £3  16s.  2d.  costs  taxed. 

3.  On  the  22nd  of  June,  1857,  certificates  of  the  said 
judgments  were  duly  registered  in  the  registry  office  of  the 
county  of  York. 

4.  On  the  3rd  of  June,  1858,  writs  of  fieri  facias  against 
the  goods  and  chattels  of  the  said  Samuel  Zimmerman,  de- 
ceased, in  the  hands  of  the  said  executors,  were  issued  upon 
the  said  judgments  respectively,  and  on  the  5th  of  June 
aforesaid  were  respectively  delivered  for  execution  to  the 
sheriff  of  the  united  counties  of  York  and  Peel. 

5.  The  said  sheriff  returned  the  said  writs  respectively 
nulla  bona,  and  thereupon,  on  the  4th  of  September,  1858, 
writs  of  fieri  facias  against  the  lands  of  the  said  Samuel 
Zimmerman  were  issued  upon  the  said  respective  judgments, 
and  delivered  for  execution  to  the  said  sheriff. 

6.  On  the  21st  of  April,  1858,  the  Bank  of  Upper  Canada 
recovered^  a  judgment  against  the  said  executors  for  the  sum 
of  £217,672  16s.  6d.  damages,  and  £3  18s.  8d.  costs  taxed. 

7.  A  certificate  of  such  judgment  was  duly  registered  in 
the  registry  office  of  the  county  of  York,  on  the  22nd  day 
of  April,  1858. 

8.  On  the  21st  of  April,  1858,  a  writ  of  fieri  facias  against 
the  goods  of  the  said  Samuel  Zimmerman,  deceased,  in  the 
hands  of  the  said  executors,  was  delivered  for  execution  to 
the  sheriff,  which  writ  was  returned  £3686  7s.  6d.  made, 
and  nulla  bona  as  to  residue. 

9.  On  the  10th  of  July,  1858,  a  writ  of  fieri  facias  against 
the  lands  of  the  said  Zimmerman  was  issued  upon  the  said 
last  mentioned  judgment,  and  on  the  13th  of  July,  1858,  was 
delivered  for  execution  to  the  said  sherifi". 

10.  On  the  27th  of  August,  1859,  the  said  sheriff  sold  all 
of  the  lands  of  the  said  Zimmerman,  situate  in  the  city  of 
Toronto,  to  the  Bank  of  Upper  Canada,  for  £7,500. 

11.  The  said  sheriff  at  the  time  of  such  sale  had  in  his 
hands,  besides  the  said  writs  of  fieri  facias  against  the  lands 
hereinbefore  mentioned,  a  writ  of  fieri  facias  against  the 
lands  of  the  said  Zimmerman,  issued  at  the  suit  of  John 
Crawford  and  another,  which  said  writ  was  delivered  to  the 
said  sheriff  for  execution  on  the  1st  of  July,  1858. 

12.  The  lands  so  sold  as  aforesaid  were  advertised  by 
the  said  sheriff  to  be  sold  under  and  by  virtue  of  the  said 
respective  executions  as  follows :  under  the  writ  at  the  suit  of 
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Crawford  and  others,  on  the  30th  of  July,  1859;  under  the 
writ  at  the  suit  of  the  Bank  of  Upper  Canada,  on  the  30th 
of  July,  1859 ;  and  under  the  writ  at  the  suit  of  the  Com- 
mercial Bank,  on  the  24th  of  September,  1859,  and  were 
actually  sold  under  the  said  two  first  executions  on  the  27th 
of  August,  1859. 

13.  The  Bank  of  Upper  Canada  out  of  the  purchase 
money  of  the  said  land  paid  the  sheriff  the  amount  due  upon 
Crawford's  writ,  and  also  the  sheriff's  fees  and  disbursements 
upon  the  said  sale,  but  refused  to  pay  the  amount  due  on 
the  said  writs  of  the  Commercial  bank,  contending  that  it 
(the  Bank  of  Upper  Canada)  had,  under  the  circumstances 
hereinbefore  stated,  a  prior  right  to  the  residue  of  the  pro- 
ceeds of  such  sale. 

The  question  for  the  determination  of  the  court  is,  whether 
the  Commercial  bank  had  or  had  not  a  prior  right  to  the 
residue  of  the  proceeds  of  such  sale  by  the  said  sheriff,  to 
the  extent  of  the  amount  due  upon  their  said  two  executions, 
before  such  residue  could  be  applied  in  and  towards  payment 
of  the  executions  of  the  bank  of  Upper  Canada. 

In  the  event  of  the  opinion  of  the  court  being  in  the 
affirmative,  then  judgment  is  to  be  entered  for  the  plaintiff 
for  £2508  4s.  5d.  damages,  besides  their  costs  of  suit.  If 
in  the  negative,  then  judgment  is  to  be  entered  for  the 
defendant,  with  their  costs  of  suit. 

Crooks,  for  the  plaintiffs,  cited  Doe  Dougall  v.  Fanning, 
8  U.  C.  R.  166;  Gardiner  v.  Gardiner,  2  0.  S.  527;  Hod- 
kinson  v.  Quinn,  7  Jur.  N.  S.  65  ;  Kinderley  v.  Jervis,  22 
Beav.  1 ;  Spickernell  v.  Hotham,  9  Hare  73 ;  Fowler  v. 
Roberts,  6  Jur.  N.  S.  1190 ;  Turner  v.  Cox,  8  Moore  P. 
C.  C.  288 ;  Simpson  v.  Morley,  2  Kay  &  Johns.  76 ;  Dalby 
V,  Pullen,  9  Moore  306 ;  Moffatt  v.  March,  3  U.  C.  Chy. 
Rep.  626  ;  Sewell  on  Sheriffs  258  ;  Kent  Com.  vol.  iv., 
p,  429 ;  Shirley  v.  Watts,  3  Atk.  200. 

Cameron,  Q.  C,  for  the  defendants,  cited  Ruttan  v.  Levis- 
conte,  16  U.  C.  R.  498. 

The  statutes  cited  are  referred  to  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

When  the  judgments  which  the  plaintiffs  had  obtained  in 
1857,  and  the  judgment  which  the  defendants  had  obtained 
in  1858,  were  entered,  the  statutes  9  Vic,  ch.  34,  and  13 
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14  Vic,  ch.  63,  were  in  force ;  and  the  recent  statute  24 
Vic,  ch.  41,  repealing  the  enactments  which  had  been  made 
respecting  the  registration  of  judgments,  is  controlled  in 
regard  to  its  effect  upon  the  rights  of  parties  whose  judg- 
ments had  been  registered  under  the  acts  while  they  were  in 
force  by  the  following  provisions : 

Section  11  provides  "  that  nothing  in  this  act  contained 
shall  be  taken,  read,  or  construed,  to  affect  any  suit  or  ac- 
tion on  or  before  the  18th  of  May,  1861,"  (being  the  day 
on  which  the  act  was  assented  to,)  "  pending  in  any  court  in 
Upper  Canada,  in  which  any  judgment  creditor  is  a 
party." 

And  the  12th  section  provides  that  that  act  shall  take 
effect  on  the  1st  of  September  then  next  (1861),  and  in  cases  of 
judgments  theretofore  registered  all  writs  of  execution  against 
lands  issued  before  the  said  1st  of  September,  shall  have  pri- 
ority according  to  the  respective  times  of  the  registration  of 
the  judgments  on  which  they  have  issued,  or  shall  issue, 
respectively. 

All  the  judgments  that  are  mentioned  in  the  special  case 
before  us,  were  registered  before  the  1st  day  of  September, 
1861. 

We  must  first  consider  how  the  rights  of  these  parties 
would  have  stood,  independently  of  the  last  mentioned  clause, 
sec  12  of  24  Vic,  ch.  41. 

As  between  judgment  creditors  alone  it  appears  to  me  that 
it  was  the  9  Vic,  ch.  34,  alone  that  had  any  effect,  of  which 
statute  the  13th  section  provides,  in  the  first  place,  for  ob- 
taining a  certificate  of  the  judgment  from  the  clerk  of  the 
court  in  which  it  shall  be  entered,  and  thpn  enacts,  that  "the 
party  obtaining  such  certificate,  his  or  their  attorney,  shall 
carry  the  said  certificate  to  the  register  or  deputy  register 
of  the  county  or  counties  wherein  the  lands  belonging  to  the 
party  or  parties  against  whom  such  judgment  is  entered  He, 
who,  upon  the  receipt  thereof,  under  the  signature  of  the  clerk 
and  under  the  seal  of  the  court,  shall  record  the  same  ;  and 
every  such  judgment  shall  affect  and  bind  all  the  lands,  ten- 
ements, and  hereditaments  belonging  to  the  party  against 
whom  such  judgment  is  rendered,  from  the  date  of  the  recor- 
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ding  of  the  same  in  the  county  wherein  such  lands,  tenements, 
or  hereditaments  lie,  in  like  manner  as  the  docquetting  of 
judgments  in  England  aflfects  and  binds  lands  :  'provided 
always,  that  no  unregistered  judgment  entered  after  the  pass- 
ing of  this  act  shall  take  eflfect  against  a  prior  registered 
judgment,  unless  the  party  who  shall  have  the  first  regis- 
tered judgment  shall  neglect  or  delay  the  putting  his  execu- 
tion against  lands  into  the  hands  of  the  proper  sheriff  for 
one  year  next  after  the  entry  of  such  judgment." 

Admitting  for  the  moment  that  these  provisions  for  the 
registration  of  judgments  apply  in  regard  to  judgments 
entered  against  the  personal  representatives  of  a  deceased 
delator  as  well  as  in  other  cases,  although  this  13th  clause 
provides  that  the  registered  judgment  shall  affect  and  bind 
all  the  lands,  tenements,  and  hereditaments  belonging  to  the 
party  against  whom  such  judgment  is  rendered,  which,  accor- 
ding to  many  judgments  that  have  been  rendered  in  this 
court,  would  not  take  in  the  case  of  lands  of  a  deceased 
debtor,  which  are  by  the  British  statute  made  liable  to  exe- 
cutions upon  judgments  against  the  personal  representatives, 
but  do  not  belong  to  such  representatives ;  and  admitting  also 
that^the  British  statute  referred  to,  5  Geo.  II.,  ch.  7,  sec.  4, 
interposes  no  difficulty  in  the  way  of  applying  this  13th 
clause  to  judgments  obtained  against  the  executors  or  admin- 
istrators of  a  deceased  debtor — we  cannot,  we  think,  deny 
that  under  the  proviso  at  the  end  of  the  13th  section  of  9 
Vic,  ch.  34,  the  plaintiffs  in  this  case  lost  all  advantage 
from  the  prior  registry  of  their  judgment  by  delaying  to  put 
an  execution  against  lands  in  the  hands  of  the  proper  sheriff 
for  one  year  next  after  the  entry  of  their  judgment. 

The  law  upon  this  point,  as  it  stood  in  1857  and  1858, 
when  these  three  judgments  were  registered,  was  continued 
in  the  same  state  under  the  49th  and  52nd  sections  of  ch. 
89  of  the  Consolidated  Statutes  of  Upper  Canada,  down  to 
the  passing  of  24  Vic,  ch.  41,  and  it  only  remains  then  to 
consider  how  the  12th  section  of  the  last  mentioned  statute 
applies. 

We  have  already  given  the  words  of  that  clause  in  full. 
Has  it  or  has  it  not  the  effect  of  virtually  repealing  the  pro- 
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viso  at  the  end  of  the  13th  section  of  9  Vic,  ch.  84  ?  We 
mean  of  repealing  it  retrospectively,  so  as  to  give  this  enact- 
ment in  1861  an  ex  'post  facto  effect  in  regard  to  registered 
judgments  which  had  already  lost  their  force  by  reason  of 
an  execution  against  lands  not  being  taken  out  within  the 
limited  time,  and  thus  deprive  other  judgment  creditors  of 
the  advantage  which  bad  accrued  to  them  by  reason  of  the 
priority  of  their  execution. 

We  think  that  is  not  the  reasonable  exposition  of  that 
12th  clause,  and  that  all  that  is  intended  and  effected  by  it 
is  that  executions  against  lands  which  shall  issue  after  the 
passing  of  24  Vic,  ch.  41,  and  the  time  it  was  to  take  effect- 
that  is,  between  the  18th  of  May  and  the  1st  of  September, 
1861-— shall  have  effect  according  to  priority  of  registration 

^  of  the  judgments  as  they  would  before  have  had,  but  not  that 
the  execution  plaintiff  who  had  first  registered  his  judgment, 
but  had  lost  his  priority  by  delaying  to  take  out  execution 
within  a  year  from  his  judgment,  should  be  reinstated  in  his 

^  priority.  That  would  be  contrary  to  the  principles  of  con- 
struction by  which  we  are  governed,  and  besides,  the  writs  of 
fi,  fa,  against  lands  in  this  case  had  issued  long  before  the 
passing  of  that  act,  and  not  between  that  period  and  the 
1st  of  September  following. 

We  think  the  plaintiffs  having  lost  the  advantage  of  their 

^  prior  registry  of  judgment,  the  effect  of  their  registration 
is  rendered  unimportant  in  the  case,  and  the  plaintiffs' 
judgment  not  binding  the  lands,  the  defendants'  fi.  fa, 
against  lands  coming  first  to  the  sheriff  was  entitled  to 
prevail. 

We  look  upon  this  case  to  stand  on  the  same  ground  as  it 
would  have  stood  if  no  act  had  ever  passed  making  a  regis- 
tered judgment  a  lien  upon  the  lands  of  the  debtor.  In  the 
case  of  Moffatt  v.  March,  (3  U.  C.  Chy.  Rep.  626,)  the 
Court  of  Chancery  took  a  view  of  the  effect  of  the  13th 
section  of  9  Vic,  ch.  34,  (Consol.  Stats.  U.  C,  ch.  89,  sec. 
52,)  to  which  we  do  not  accede. 

In  our  view  of  the  case  judgment  should  be  entered  for 
the  defendants,  for  it  had  always  been  held  in  this  province, 
before  the  acts  were  passed  respecting  the  registry  of  judg- 
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ments,  that  lands  -vvere  not  bound  by  the  judgment,  but 
only  by  the  delivery  of  the  execution  against  lands  to  the 
sheriff.  That  was  determined  to  be  the  effect  of  the  British 
statute  5  Geo.  II.,  ch.  7. 

Judgment  for  defendants. 


The  Buffalo  and  Lake  Huron  Railway  Company  v. 
The  Corporation  of  the  Town  of  Goderich. 

Harbour — Assessment — Consol.  Stats.  U.  C,  ch.  55,  sec.  3. 

Land  covered  with  the  waters  of  a  harbour  is  not  taxable. 
Held,  therefore,  that  the  Buffalo  and  Lake  Huron  Railway  Company  could 
not  be  taxed  for  the  Goderich  Harbour. 

This  was  an  action  brought  to  recover  $254  for  taxes  col- 
lected by  defendants  from  the  plaintiffs  for  the  Goderich 
Harbour,  for  the  year  1860,  and  a  case  was  stated  for  the 
opinion  of  the  court,  in  substance  as  follows : — 

The  Canada  Company,  under  the  act  of  Upper  Canada, 
7  W.  IV.,  ch.  50,  acquired  a  right  to  improve  the  Goderich 
Harbour,  so  as  to  make  it  navigable  for  vessels,  and  by  that 
act,  on  the  harbour  being  so  rendered  navigable  and  fit  for 
the  reception  of  vessels  frequenting  the  same,  were  entitled 
to  exact  tolls  at  certain  rates  prescribed  on  all  such  vessels 
and  the  goods  contained  in  them.  That  company  having 
made  certain  improvements  in  the  said  harbour,  by  an 
indenture  bearing  date  the  14th  of  June,  1858,  made  be- 
tween them  and  the  plaintiffs,  under  the  authority  of  19  Vic, 
ch.  21,  agreed  to  sell  to  the  plaintiffs  the  said  harbour  and 
the  premises  connected  therewith,  to  be  improved  and  held 
by  the  plaintiffs  on  the  terms  specified  in  the  said  indenture, 
and  used  by  them  in  connexion  with  their  railway.  The 
plaintiffs  by  this  indenture  covenanted  that  they  would  not 
use  or  exercise  any  power  vested  or  to  be  vested  in  them 
under  the  said  indenture,  or  by  act  of  the  provincial  parlia- 
ment, or  otherwise,  to  raise,  levy,  or  collect  any  toll  or  tolls 
upon  vessels  using  the  harbour,  except  such  tolls  as  should 
be  necessary  for  repairs,  lights,  and  police,  for  the  period  of 
fifteen  years  from  the  30th  of  October,  1858,  and  they  have 
never  imposed  any  tolls  on  goods  or  vessels  frequenting  the 
harbour,  nor  have  they  ever  derived  any  revenue  therefrom. 
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In  the  assessment  of  1860  the  corporation  of  the  town  of 
Goderich  assessed  all  the  portion  of  the  harbour  lying  within 
the  limit  of  the  town  at  the  value  of  $40,000,  and  the  annual 
value  at  $2400,  being  at  the  rate  of  six  per  cent.,  and  rating 
the  tax  on  the  whole  valuation  at  $254,  which  the  plaintiffs 
have  been  compelled  to  pay  by  distress  upon  their  property. 

The  plaintiffs  contend  that  the  defendants  were  not  enti- 
tled to  tax  that  portion  of  the  harbour  composed  of  land 
covered  with  water,  which  they  have  done,  and  that  they 
are  entitled  to  recover  the  same  back  from  them.  The 
parties  agree  that  if  the  court  should  be  of  opinion  in  the 
affirmative,  then  judgment  shall  be  entered  against  the  de- 
fendants for  $254  and  interest,  from  the  13th  of  November, 
1860,  and  costs  ;  if  the  court  should  be  of  a  contrary  opinion, 
then  judgment  shall  be  given  for  the  defendants  with  costs. 

E.  B.  Wood,  for  the  plaintiffs,  cited  Great  Western  R. 
W.  Co.  V.  Rouse,  15  U,  C.  R.  168  ;  Municipality  of  London 
V.  Great  Western  R.  W.  Co.,  16  C.  R.  500  ;  In  re  The 
Great  Western  R.  W.  Co.,  4  U.  C.  L.  J.  23  ;  7  W.  IV.,  ch. 
50  ;  19  Vic,  ch.  21. 

Richards,  Q.  C,  for  defendants,  cited  Rex  v.  Birming- 
ham Gas  Light  and  Coke  Co.,  1  B.  &  C  506;  Rex  v. 
Brighton  Gas  Light  and  Coke  Co.,  5  B.  &  C.  466 ;  Rex  v. 
The  Corporation  of  Bath,  14  East  610 ;  Rex  v.  Rochdale 
Waterworks,  1  M.  &  S.  634;  Regina  v.  Cambridge  Gas 
Light  Co.,  8  A.  &  E.  73  ;  Regina  v.  West  Middlesex  Water- 
works Co.,  32  L.  T.  Rep.  388 ;  S.  C,  28  L.  J.  M.  C.  135 ; 
Electric  Telegraph  Co.  v.  The  Overseers  of  the  Poor  of  the 
Township  of  Salford,  11  Ex.  181 ;  Regina  v.  East  London 
Waterworks  Co.,  18  Q.  B.  705 ;  Chelsea  Waterworks  Co. 
V.  Bowley,  17  Q.  B.  358  ;  Regina  v.  Southwark  and  Vaux- 
hall  Water  Co.,  6  E.  &  B.  1008  ;  Lewis  v.  The  Town  of 
Swansea,  5  E.  &  B.  508 ;  Regina  on  the  prosecution  of  the 
Overseers  of  Bishop wearmouth  v.  Earl  of  Durham,  5  Jur 
N.  S.  1306 ;  S.  C,  1  L.  T.  Rep.  N.  S.  30. 

McLean,  J. — By  the  Consolidated  Assessment  Act  of 
Upper  Canada,  ch.  55,  sec.  9,  it  is  declared  that  all  land 
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and  personal  property  in  Upper  Canada  shall  be  liable  to 
taxation,  subject  to  certain  exemptions,  and  by  the  3rd  section 
"the  terms  ''Land,"  "  Real  Property,"  and  "  Real  Estate," 
include  all  buildings  or  other  things  erected  upon  or  affixed 
to  the  land,  and  all  machinery  or  other  things  so  fixed  to 
any  building  as  to  form  in  law  part  of  the  realty,  and  all 
trees  and  underwood  growing  upon  the  land,  and  all  mines 
minerals,  quarries  and  fossils  in  and  under  the  same,  excepv 
mines  belonging  to  Her  Majesty."  This  I  should  think  must 
be  taken  to  shew  with  sufficient  clearness  that  water  on  the 
surface  of  the  ground  is  not  considered  as  part  of  the  realty, 
and  that  wherever  land  is  covered  with  water  it  is  not  such 
"  ?<?wc?,"  '''' real  i^ro'perty^''  or  real  estate'  as  is  declared 
by  the  statute  to  be  liable  to  taxation.  The  waters  of  the 
river  Maitland,  and  of  the  lake  adjoining  its  outlet,  which 
are  constantly  flowing  in  and  out  of  the  harbour,  must  have 
some  bottom  to  support  them,  which  must  be  called  land  for 
all  purposes  except  taxation,  and  I  imagine  that  vessels  in 
the  harbour  would  scarcely  be  considered  aground  when 
floating  in  the  water  ten  feet  deep  over  the  land. 

The  waters  of  the  river  and  harbour  every  man  has  as 
much  right  to  as  the  defendants,  and  they  are  entitled  to  be 
used  as  a  public  highivay  by  any  one  who  has  occasion  to 
enter  the  harbour  of  Goderich  with  a  boat  or  vessel.  How 
then  can  the  water  and  the  land  upon  which  it  floats  form  a 
'part  of  the  harbour^  which  all  vessels  are  entitled  to  use  in 
the  pursuit  of  their  ordinary  business,  and  the  land  be  the 
separate  property  of  the  plaintiffs,  subject  to  be  taxed  by 
the  corporation  of  Goderich,  for  whose  benefit,  amongst 
others,  it  is  to  be  improved  ?  In  granting  the  harbour  to 
the  plaintiffs,  the  land  and  water  must  necessarily  go  to- 
gether, and  it  would  indeed  be  strange  that  land  which  could 
not  possibly  be  applied  to  any  other  purpose  but  to  sustain 
the  water  necessary  to  constitute  a  harbour,  should  be  sepa- 
rated from  the  water  and  looked  upon  as  land  only  for  the 
purpose  of  taxation.  It  is  not  because  the  land  covered  with 
water  is  granted  to  the  plaintiffs,  and  they  at  some  period 
may  derive  advantage  from  the  harbour,  which  must  be  com- 
posed of  both  land  and  water,  that  the  plaintiffs  should  be 
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subject  to  taxation  on  land  only.  It  is  not  for  the  use  of  the 
land  that  parties  may  be  called  upon  to  pay  tolls,  but  for  the 
use  of  the  land  and  water  together,  and  the  advantages  de- 
rived from  the  construction  of  a  commodious  harbour  where 
none  such  existed  before. 

The  cases  cited  by  Mr.  Richards  on  the  argument  do 
not,  as  it  appears  to  me,  apply  to  a  case  like  this.  The 
harbour  is  not  of  an  artificial  character,  but  has  existed 
by  means  of  the  outlet  of  the  river  Maitland  at  that 
particular  place,  and  may  be  greatly  improved  by  improv- 
ing that  outlet  and  increasing  the  depth  of  water.  When 
that  is  done  a  different  question  entirely  will  be  presented 
from  that  to  which  most  of  these  cases  refer,  and  the  question 
must  be  how  much  land  have  the  plaintiffs  in  occupation  in 
the  harbour  of  Goderich,  including  all  piers,  buildings  and 
premises  necessarily  forming  a  part  of  the  harbour,  but  being 
a  part  of  the  freehold. 

There  is  in  my  mind  no  doubt  whatever  that  under  our 
present  Assessment  Act  the  water-covered  part  of  the  land 
cannot  be  taxed  as  part  of  the  land,  and  cannot  be  looked 
upon  apart  from  the  water  for  the  purposes  of  taxation. 

Judgment  must  be  given  for  the  plaintiffs. 

Burns,  J. — It  appears  that  in  the  year  1835  the  (rovern- 
ment  leased  the  water  lots  around  the  harbour  to  the  Canada 
Company,  and  then  in  1837  the  legislature  passed  the  act  7 
W.  IV.,  ch.  50,  authorising  the  Canada  Company  to  improve 
the  harbour  at  Goderich,  in  such  manner  as  should  render  it 
accessible  to,  and  fit,  safe,  and  convenient  for  the  reception 
of  such  description  and  burthen  of  vessels  as  commonly  navi- 
gate Lake  Huron.  The  company  were  authorised  to  levy 
tolls,  not  exceeding  a  certain  amount.  The  legislature  also 
reserved  leave  to  the  province  to  purchase  the  harbour  from 
the  company  after  the  expiration  of  thirty  years. 

It  does  not  appear  that  the  Canada  Company  ever  exacted 
any  tolls  at  all,  and  during  all  the  time  that  company  has 
been  possessed  of  the  harbour  no  taxes  have  ever  been  im- 
posed upon  the  harbour  as  such. 

In  the  deed  of  the  14th  of  June,  1859,  by  which  the  Can- 


BUFFALO,  &C.  R.  W.  CO.  V.  CORPORATION  OF  aODERICH.  101 


ada  Company  has  transferred  the  harbour  to  the  plaintiifs, 
under  their  charter,  the  plaintiffs  are  bound  to  levy  no  more 
tolls,  either  under  the  7  W.  IV.,  ch.  50,  or  any  act  of  the 
parliament  of  this  province,  upon  vessels  using  the  harbour, 
exceptjsuch  tolls  as  shall  be  necessary  for  repairs,  lights  and 
police,  for  the  period  of  fifteen  years  from  the  30th  of  Octo- 
ber, 1858. 

Now  that  the  harbour  has  passed  into  the  hands  of  the 
railway  company,  the  corporation  of  the  town  of  Goderich 
assume  to  tax  it  for  municipal  purposes.  They  have  assessed 
all  the  land  and  water  lots,  wharves,  &c.,  against  which  the 
railway  company  make  no  complaint,  but  the  company  com- 
plains of  being  assessed  for  the  harbour — that  is,  that  part  of 
it  which  is  comprised  of  water.  The  question  is  whether  the 
harbour  qua  harbour  is  within  the  meaning  and  intention  of 
the  Assessment  Act,  ch.  55,  of  the  Consolidated  Acts  of 
Upper  Canada. 

The  argument  for  the  defendants'  assumption  is,  that  the 
land,  though  covered  with  water,  is  still  land,  and  comes 
within  the  meaning  of  the  9th  section  of  the  act,  and  notwith- 
standing that  the  public  has  an  easement  in  the  use  of  the 
water  covering  that  land,  yet,  as  the  plaintiffs  might  exercise 
a  right  to  exact  tolls  from  the  owners  of  vessels,  or  owners 
of  produce  or  goods  who  use  the  waters,  so  the  defendants 
may  tax  that  land,  taking  into  consideration  the  plaintiffs' 
right  to  impose  those  tolls. 

My  opinion  is  that  the  legislature  never  intended,  in  the 
language  they  have  used,  to  go  so  far  as  that.  They  have 
told  us  in  the  third  section  what  the  term  land  shall  include. 
First,  they  say  that  it  shall  include  all  buildings  or  other 
things  erected  upon  or  affixed  to  the  land,  and  all  machinery 
or  other  things  so  fixed  to  any  building  as  to  form  in  law 
part  of  the  realty.  So  far  the  evidence  of  meaning  is  plain, 
that  land,  with  what  is  upon  it,  is  something  tangible.  I  have 
no  doubt,  if  the  company  should  fill  in  a  portion  of  the  water 
and  make  dry  land  of  it,  and  erect  buildings  thereon  with 
machinery,  such  would  become  liable  to  taxation.  Then  the 
legislature  go  on,  and  declare  that  all  trees  and  underwood 
growing  upon  the  land  shall  be  included  within  the  term. 
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thus  carrying  out  the  idea  that  the  term,  so  far,  means  some- 
thing visible  and  tangible.  Then  comes  the  expression,  that 
it  shall  include  all  mines,  minerals,  quarries  and  fossils  in 
and  under  the  same,  except  mines  belonging  to  her  Majesty. 
This  last  shews  the  desire  that  lands  made  profitable  in  the 
use  for  such  purposes  should  be  taxed,  but  still  it  is  all  the 
time  carrying  out  the  same  idea,  that  the  land  intended  to  be 
taxed  is  some  thing  that  is  visible  and  tangible.  I  have  no 
doubt  if  it  were  discovered  that  a  valuable  mineral  could  be 
obtained  at  the  bottom  of  the  harbour,  and  means  were  de- 
vised either  to  exclude  the  water  in  working  for  it  or  other- 
wise, it  would  be  subject  to  taxation,  but  then  that  would  not 
be  upon  the  ground  that  it  was  land  covered  with  water,  but 
it  would  be  because  the  mineral  was  extracted  from  it,  and  it 
would  be  the  mineral  which  would  be  taxed,  and  not  the  land 
qua  land,  and  it  would  be  so  because  the  legislature  has  de- 
clared that  the  expression  land  shall  include  minerals.  I  do 
not  think  it  would  make  any  difference  in  taking  such  things 
from  under  the  surface,  whether  it  came  through  a  body  of 
water  or  through  land,  in  order  to  get  it  to  the  surface,  for 
the  purpose  of  taxation. 

In  the  present  case  the  land  at  the  bottom  of  the  harbour 
is  not  and  cannot  be  used,  so  far  as  disclosed,  unless  it  is  for 
the  anchorage  of  vessels.  The  right  to  impose  tolls  is  not 
said  to  be  for  anchorage,  nor  do  I  suppose  such  a  thing  ever 
entered  the  mind  of  the  legislature,  but  the  right  is  given  to 
impose  tolls  for  the  use  of  the  harbour  by  vessels,  and  we 
must  understand  that  to  mean  the  use  of  the  water  and  not 
the  land,  unless  we  go  back  to  the  days  of  the  ancients, 
when  they  frequently,  to  avoid  storms,  or  for  other  purposes^ 
drew  up  their  ships  at  pleasure  upon  the  land  on  rollers  ;  or 
adopt  the  story  of  the  Argonauts,  who  it  is  said  by  some 
transported  their  ships  by  land  from  the  Black  Sea  across 
either  to  the  Baltic  or  the  North  Sea. 

The  legislature  has  defined  what  was  meant  by  land,  and 
there  is  no  necessity  for  our  extending  that  meaning  in  any 
way  by  the  application  of  legal  doctrines.  The  mentioning 
of  mines,  minerals,  fossils,  &c.,  convince  me  the  legislature 
never  intended  to  tax  the  use  of  water. 
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The  defendants  have  acted  upon  a  false  principle  in  supposing 
they  could  tax  land  of  no  earthly  value  except  to  support  the 
water  upon  it,  because  that  water  maybe  made  useful  in  com- 
merce. Nothing  was  easier  than  for  the  legislature  to  have 
said  that  harbours  should  be  taxed,  if  it  was  intended  to  be 
so,  and  if  nothing  had  been  said  in  defining  what  should  be 
considered  as  land,  the  argument  might  have  been  much 
stronger  then  in  the  defendants'  favour. 

I  think  that  judgment  should  be  entered  for  the  plaintiffs. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Judgment  for  plaintiffs. 


Chamberlain  v.  Smith. 

Amendment — Admissibility  of  parol  evidence — Statute  of  Frauds. 

The  plantifiF  having  sued  as  administratrix,  was  allowed  at  the  trial  to 
amend  by  claiming  in  her  own  name,  and  the  amendment  was  held  to 
have  been  properly  granted. 

The  plaintiff  agreed  verbally  to  sell  to  defendant  a  quantity  of  timber,  to  be 
got  out  by  him  upon  certain  timber  limits  held  by  her  from  the  Crown, 
for  20s.  per  thousand  feet,  payable  on  its  arrival  at  Quebec.  These  limits 
had  formerly  belonged  to  the  plaintiff's  husband,  of  whom  she  was  ad- 
ministratrix, and  it  was  agreed,  the  defendant  being  a  party  to  the 
arrangement,  that  half  of  the  money  should  be  applied  towards  payment 
of  debts  due  by  the  intestate.  A  written  agreement  was  then  signed  by 
the  plaintiff,  intended  to  relate  to  the  payment  of  her  share  only,  by 
which  she  agreed  to  sell  to  defendant  the  right  to  cut  the  timber  at  10s. 
per  thousand  feet. 

Held,  Robinson,  C.  J.,  doubting,  that  evidence  of  the  vei-bal  agreement  was 
admissible,  as  the  writing  did  not  contain,  and  was  not  intended  to  con- 
tain, the  whole  agreement  between  the  parties ;  and  that  the  plaintiff 
therefore  might  recover  the  20s.  per  thousand  feet. 

Jleld,  also,  that  the  statute  of  frauds  did  not  apply,  the  trees  having  been 
cut  down  and  reduced  to  chattels. 

This  case  was  tried  at  Perth,  before  Burns,  J.,  and  the 
record  was  at  first  in  the  plaintiff's  representative  character 
as  administratrix  of  her  late  husband,  Hiram  Chamberlain, 
and  as  such  she  claimed  for  the  price  of  a  certain  quantity 
of  pine  timber  sold  by  the  plaintiff  as  such  administratrix 
to  the  defendant  between  the  12th  of  October,  1856,  and 
the  15th  of  April,  1857. 

It  was  proved,  however,  that  the  plaintiff  was  in  her  own 
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name  entitled  to  the  Crown  land  limits  upon  which  the 
timber  sold  was  cut  by  the  defendant,  and  the  license  was 
produced,  and  thereupon  the  learned  judge  permitted  the 
plaintiff  to  amend  the  record,  and  claim  in  her  own  name. 
The  defendant's  counsel  was  asked  whether  he  would  be 
prejudiced  by  such  an  amendment,  and  replied  that  the 
defendant  was  then  as  ready  for  trial  as  he  ever  would  be. 

It  then  appeared  by  the  evidence  of  the  person  who 
made  the  bargain  with  the  defendant  for  the  plaintiff,  and 
who  was  a  witness  to  the  paper  set  forth  hereafter,  that  on 
the  15th  of  July,  1856,  the  arrangement  was  made  about 
the  timber  in  this  way  :  the  plaintiff's  husband  had  been 
the  Crown  lessee  of  the  timber  limits,  and  upon  his  death 
the  same  limits  were  continued  to  the  plaintiff,  his  widow. 
There  were  some  debts  outstanding  due  by  Hiram  Cham- 
berlain. The  witness  and  the  plaintiff  thought  the  proceeds  of 
the  sale  of  the  timber  would  be  liable  for  those  debts,  and 
she  was  willing  that  a  portion  of  the  proceeds  should  be 
appropriated  towards  payment  of  them,  and  so  it  was  agreed 
that  the  defendant  should  buy  a  raft  of  timber  to  be  got  out 
by  him  upon  the  said  limits  during  the  winter  of  1856-7, 
consisting  of  about  500  pieces  amounting  to  about  100,000 
feet.  The  price  the  defendant  was  to  pay  was  20s.  per  1000 
feet,  to  be  finally  paid  up  after  the  timber  was  measured  at 
Quebec,  and  if  there  should  be  more  than  100,000  all 
beyond  that  quantity  was  to  be  paid  for  at  the  same  rate. 
It  was  agreed,  the  defendant  being  a  party  to  the  arrange- 
ment, that  10s.  per  thousand  feet  of  the  20s.  should  be 
appropriated  to  the  estate  of  Hiram  Chamberlain,  and  the 
other  10s.  should  be  appropriated  to  the  plaintiff  herself. 
The  part  relating  to  the  payment  to  the  plaintiff,  as  her 
share,  was  put  in  writing  as  follows  : 

Westmeath,  13th  July^  1856. 

"Mrs.  E.  M.  Chamberlain,  widow  of  the  late  Hiram 
Chamberlain,  agrees  to  give  Mr.  Joshua  Smith  of  Ottawa, 
the  privilege  to  cut  a  raft  of  timber  on  her  limits  on  the 
Mattawa  river  this  season,  at  the  rate  of  ten  shillings  cur- 
rency per  thousand  feet ;  the  deposits  on  said  limits  due  this 
fall  to  be  paid  by  the  said  Joshua  Smith,  and  deducted  from 
the  same  amount,  and  the  balance  to  be  paid  on  the  arrival 
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and  sale  of  the  timber  in  Quebec,  it  being  understood  that 
no  other  person  is  allowed  to  cut  on  said  limits  this  season." 

E.  M.  Chamberlain. 

Witness — John  Dunlop. 

At  the  same  time  the  defendant  gave  his  promissory  note 
for  £25  to  the  plaintiff,  payable  in  three  months.  It  did 
not  appear  from  the  evidence  whether,  this  note  was  to 
be  applied  on  the  one  10s.  or  the  other  10s.  of  the  price 
agreed  upon.  The  plaintiff  could  only  prove  the  quantity 
cut  by  shewing  the  defendant's  admissions,  and  these  were 
that  he  sa'd  after  the  raft  had  arrived  at  Quebec  that  he  had 
about  1,600  pieces,  amounting  to  144,000  feet.  The  defend- 
ant contended  that  he  had  only  cut  between  500  and  600 
pieces  on  the  plaintiflP's  limits,  and  that  the  residue  of  the  raft 
was  cut  elsewhere.  The  defendant  had  paid  the  .£25  note, 
and  had  also  paid  £33  to  the  Crown  land  agent,  provided 
for  in  the  written  paper. 

The  defendant  contended  that  he  was  not  liable  to  pay 
the  plaintiff  any  thing  more  than  the  10s.  provided  for  in 
the  written  paper,  and  that  the  plaintiff  could  not  claim  the 
price  to  be  at  20s.  per  thousand  feet. 

The  learned  judge  told  the  jury  that  if  the  whole  agree- 
ment between  the  parties  was  reduced  to  writing,  and  was 
intended  to  be  put  into  writing,  then  the  price  mentioned, 
10s.  per  thousand,  must  govern,  but  if  the  agreement  was 
that  the  price  should  be  20s.  per  thousand,  and  the  parties 
put  only  one  half  in  writing,  leaving  the  other  part  stand- 
ing on  the  verbal  agreement,  then  the  price  was  20s.  per 
thousand ;  that  they  were  not  bound  to  reduce  the  whole  of 
the  agreement  to  writing,  but  part  might  be  put  in  writing 
and  part  of  it  be  verbal,  but  that  the  jury  must  be  clearly 
satisfied  it  was  so  agreed  upon.  The  quantity  was  left  to 
the  jury  to  ascertain. 

The  jury  found  for  the  plaintiff  for  the  balance  of  the 
whole  raft,  giving  the  defendant  credit  for  £58,  and  assess- 
ing the  damages  at  the  rate  of  20$.  per  thousand,  amounting 
to  £86,  including  interest  from  the  time  the  defendant 
should  have  paid. 

In  Easter  Term  last,  C  ;S'.  Patterson  obtained  a  rule  to 
14  VOL.  XXI. 
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shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  price  allowed  by  the  jury 
was  in  excess  of  that  fixed  in  the  written  document ;  and 
for  misdirection  in  the  learned  judge,  in  admitting  parol 
evidence  to  vary  the  written  document  put  in  ;  and  also  on 
the  ground  of  the  amendment  allowed  at  the  trial.  Or  why 
the  verdict  should ,  not  be  reduced  from  £86  to  £14,  by 
calculating  the  price  of  the  timber  at  10s.  per  thousand  in 
place  of  20s.  He  cited  Meres  v.  Ansell,  3  Wils.  275 ; 
Wake  V.  Harrop  et  al.,  7  Jur.  N.  S.  710 ;  S.  C,  4  L.  T.  Rep. 
N.  S.  555. 

Prince  shewed  cause,  and  cited  The  Common  Law  Pro- 
cedure ^ct,  sees.  217,  222 ;  Wilkin  v.  Reed,  23  L.  J.  C.  P. 
193 ;  Tennyson  v.  O'Brien,  5  E.  &  B.  497. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  not  of  opinion  that  the  learned  judge  exceeded  his 
authority  in  allowing  the  amendment,  or  that  he  was  wrong 
in  doing  so. 

As  to  the  objection  that  the  learned  judge  erred  in  admit- 
ting evidence  by  parol,  that  the  defendant  agreed  to  pay 
20s.  a  thousand  feet  for  the  lumber,  when  the  written 
agreement  specified  that  10s.  was  the  price  to  be  paid : 
there  was  no  point  reserved  at  the  trial.  We  do  not 
think  that  the  Statute  of  Frauds  creates  any  difficulty,  for 
though  the  defendant  did  in  effect  contract  to  buy  the  trees, 
or  rather  the  right  to  cut  them,  which  must  perhaps  be  held 
to  be  a  sale  of  a  real  interest,  yet  there  is  here  no  question 
about  the  right  to  cut  down  the  trees.  The  trees  were  in 
fact  cut  down  and  reduced  to  chattels  ;  the  defendant  got 
all  he  wanted,  and  it  was  by  the  measurement  to  be  made 
of  them  in  that  state  as  chattels  that  it  was  to  be  ascer- 
tained what  the  defendant  was  to  pay.  While  the  tim- 
ber was  lying  on  the  ground,  and  after  ifc  had  been  made 
into  timber,  it  was  the  plaintiff 's  property,  which  she  need 
not  have  let  the  defendant  remove  till  it  had  been  measured 
and  accounted  for. 

As  to  admitting  parol  evidence,  the  case  of  Harris  v.  Rick- 
ett  (4  H.  &  N.  1)  seems  at  first  sight  to  apply,  though  I  have 
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some  hesitation  in  applying  the  principle  to  the  facts  of  the 
present  case.  It  is  stated  that  the  defendant  was  a  party 
to  the  understanding  that,  besides  the  10s.  to  be  paid  the 
plaintiff  for  her  interest  in  the  timber,  there  was  to  be  other 
10s.  paid  to  cover  the  value  ot  the  interest  which  she  thought 
at  the  time  belonged  to  the  estate,  or  at  least  was  willing 
should  be  treated  as  belonging  to  it.  The  defendant  did  not 
undertake  to  pay  any  one  but  the  plaintiff,  and  all  he  under- 
took to  pay  her  was  10s.  per  thousand  feet.  This  seems  to 
me  to  create  a  difficulty,  though  it  is  not  easy  to  distinguish 
this  case  from  Harris  v.  Rickett. 

The  learned  judge  who  tried  this  case  is  satisfied  that  be= 
yond  all  doubt  20s.  was  to  be  paid,  and  that  10s.  was  only 
mentioned  as  the  sum  which  the  plaintiff  meant  to  keep  for 
herself,  the  meaning  being  to  make  no  mention  of  the  other 
in  the  writing,  so  as  not  to  mix,  we  suppose,  what  was  to 
go  to  her  for  herself  with  that  part  of  the  price  which  was  to 
go  to  the  estate ;  and  it  turns  out  that  tho  plaintiff  was  in 
error  in  supposing  that  the  whole  price  could  not  be  claimed 
by  her  in  her  individual  capacity,  as  it  appears  from  the  evi- 
dence it  could. 

The  verdict  with  this  explanation  is  perfectly  just,  and 
not  otherwise,  as  the  learned  judge  reports,  in  regard  to 
amount,  supposing  20s.  to  be  the  price  recoverable.  The  ver- 
dict should  still  have  been  for  the  plaintiff,  even  taking  the 
price  at  10s.,  so  that  in  effect  the  complaint  is  that  the 
damages  are  excessive. 

As  the  verdict  seems  evidently  in  accordance  with  truth 
and  justice,  I  do  not  differ  from  my  brothers,  who  think  the 
verdict  should  stand. 

Rule  discharged. 
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Nicholson  v.  Burkholder. 

Identity — Devise — Description  of  land — Ambiguity — Condition  subsequent — 
Evidence  of  non-performance. 

Where  there  is  nothing  to  raise  a  doubt  as  to  the  identity  of  the  persons 
through  whom  a  title  comes,  it  will  be  presumed  from  the  identity  of  the 
names. 

In  this  case,  however,  to  confirm  the  identity,  there  were,  besides  the  names, 
the  description  of  the  parties  and  the  handwriting,  and  the  fact  that  the 
patent  had  been  handed  down  with  the  different  conveyances ;  and  it  ap- 
peared further  that  both  parties  assented  to  the  title  of  one  M.,  who 
claimed  through  the  deeds  as  to  which  proof  of  identity  was  insisted  upon. 

The  land  claimed  was  in  the  township  of  East  Flamborough,  and  the 
will  through  which  the  plaintiff  claimed  devised  all  the  testator's  land  in 
"  Flamborough."  There  were  two  townships,  called  respectively  East  and 
West  Flamborough,  and  none  called  Flamborough ;  but  it  was  proved 
that  the  testator  owned  this  land,  and  not  chewn  that  he  had  any  other 
land  in  either  East  or  West  Flamborough :  Held,  that  this  land  might 
pass  by  the  devise. 

The  devise  was  to  one  C,  subject  to  a  condition  that  he  should,  within  two 
years,  take  the  name  and  arms  of  testator,  in  default  of  which,  or  in  case 
of  his  death  before  testator,  there  was  a  devise  over  to  one  D.,  through 
whom  the  plaintiff  claimed.  The  evidence  of  fact  -  necessary  to  shew  the 
effect  of  this  devise  not  being  clear,  a  new  trial  was  granted  with  costs 
to  abide  the  event,  on  condition  that  both  parties  should  admit  M.'s  seisin, 

EjecTxMent  for  a  small  piece  of  land,  part  of  lot  8,  in  the 
sixth  concession  of  East  Flamborough. 

The  .plaintiff,  by  his  notice,  claimed  under  a  deed  from 
William  Ottridge  and  his  wife,  to  him,  dated  8th  of  January, 
1856,  and  under  xhose  from  whom  Ottridge  derived  title. 

At  the  trial,  at  Hamilton,  before  Richards^  J.,  the 
evidence  of  the  plaintiff's  title  was,  1st,  a  patent  for 
this  land  to  one  Vollock,  dated  in  March,  1797;  a  con- 
veyance from  him  to  the  late  Hon.  William  Dickson,  made 
in  September,  1797;  then  from  Dickson  to  Isaac  Todd, 
of  which  the  date  was  not  mentioned ;  from  Todd  to  the  late 
Hon.  James  McGill,  of  Montreal ;  then  a  devise  from  James 
McGill  to  the  late  James  McGill  Cartwright,  dated  the  8th 
of  January,  1811,  of  all  his  land  situate  in  *' Flamborough  " 
and  other  townships  named,  containing  12,000  acres  more  or 
less ;  and  it  was  assumed  that  the  lot  8,  in  the  sixth  conces- 
sion of  East  Flamborough  was  part  of  the  lands  in  Flam- 
borough included  in  this  devise,  which  devise  was  on  the 
following  condition : — 

Provided  always,  and  the  said  last  mentioned  devise  is 
made  upon  the  express  condition,  that  the  said  James  Cart^ 
Wright  shall  and  do  within  the  space  of  two  years  next  after 
he  shall  become  entitled  to  the  possession  of  the  said  lots- 
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tracts,  and  parcels  of  land,  lands  and  tenements,  so  as  afore- 
said devised  to  him,  assume  and  take  upon  himself,  and  use 
in  all  deeds  and  writings  whereto  or  wherein  he  shall  be  a 
party,  the  surname  of  McGill,  after  his  own  surname,  and 
shall  also  take  and  bear  the  family  arms  of  McGill,  as  I,  the 
said  James  McGill,  do  now  bear  the  same ;  and  shall  and  do 
within  the  said  space  of  two  years  apply  for  and  endeavour 
to  obtain  a  proper  license  from  the  Crown  in  this  behalf,  or 
such  other  competent  and  sufficient  authority  as  may  be  requi- 
site or  necessary  to  enable  and  authorise  the  said  James 
Cartwright  to  take  and  bear  the  said  surname  and  arms  of 
McGill;  and  in  case  the  said  James  Cartwright  shall  refuse 
or  neglect  to  take  such  surname  and  arms,  and  to  take  such 
proper  steps  and  means  as  may  be  requisite  to  enable  and 
authorise  him  so  to  do,  within  the  said  space  of  two  years, 
then  it  is  my  express  will  and  meaning,  that  from  and  after 
the  expiration  of  the  said  space  of  two  years,  the  said  gift 
and  devise  of  all  the  said  lots,  tracts,  and  parcels  of  land, 
lands  and  tenements,  so  made  to  the  said  James  Cartwright, 
shall  become  and  be  wholly  null  and  void  to  all  intents  and 
purposes  whatsoever ;  and  in  case  of  the  said  last  mentioned 
refusal  or  neglect  by  and  on  the  part  of  the  said  James  Cart- 
wright, or  if  the  said  James  Cartwright  should  die  before  me, 
then  and  in  either  of  those  cases  I  do  give  and  devise  all  and 
every  the  said  lots,  tracts,  and  parcels  of  land,  lands  and 
tenements  in  the  said  townships  of  Beverley,  Flamborough, 
&c.,  respectively,  to  the  said  Francis  Desrivieres,  his  heirs 
and  assigns  for  ever. 

Then  the  plaintiff  proved  a  conveyance  in  fee,  dated  the 
9th  of  September,  1839,  from  Francis  Desrivieres,  son  and 
heir  of  the  Francis  Desrivieres  mentioned  in  the  will,  to  the 
late  Hon.  Peter  McGill,  of  Montreal ;  and  next  a  deed,  dated 
the  28th  of  November,  1848,  from  Peter  McGill,  by  his  attor- 
ney, James  Kirkpatrick,  to  one  M.  A.  Walker,  under  a  power 
of  attorney  produced,  dated  the  23rd  of  October,  1839. 

Then  a  deed  from  Walker  to  William  Ottridge,  dated  the 
7th  of  October,  1852,  of  the  part  of  lot  number  8  described 
in  the  writ ;  and  lastly  a  deed  from  Ottridge  to  the  plaintiff, 
of  the  same  land,  dated  the  8th  of  January,  1856. 
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At  the  trial  it  was  not  proved  whether  James  Cartwright 
did  or  did  not  survive  the  testator,  James  McGill,  but  on  the 
argument  of  this  rule  it  was  stated  that  he  did  survive  the 
testator ;  that  Mr.  McGill  died  in  1811,  and  the  other  in 
1813 ;  but  whether  he  lived  two  years  after  the  death  of 
Mr.  McGill,  or  whether  he  did  or  did  not  fail  to  perform 
the  condition  in  the  will  as  to  taking  the  surname  and  arms 
of  the  testator,  was  not  shewn. 

At  the  conclusion  of  the  plaintiff's  case  the  defendant  con- 
tended, 1.  That  it  was  necessary  for  the  plaintiff  to  have  given 
some  evidence  that  the  Voilock  making  the  assignment  (en- 
dorsed on  the  patent)  to  William  Dickson,  was  the  same  per- 
son intended  by  the  patent ;  and  that  the  Isaac  Todd  who  con- 
veyed to  James  McGill  was  the  same  Isaac  Todd  who  bought 
from  William  Dickson : 

2.  And  to  prove  also  that  the  devise  to  Cartwright  had 
either  never  taken  effect,  or  had  failed  by  reason  of  non-per- 
formance of  the  condition  subsequent. 

8.  That  the  conveyance  by  Desrivieres  could  pass  nothing, 
being  fraudulent. 

It  was  proved  that  Peter  McGill  took  that  conveyance  from 
Francis  Desrivieres  on  behalf  of  certain  creditors  in  England 
to  whom  he  was  indebted. 

4.  It  was  objected,  also,  that  it  was  not  proved  that  there 
was  any  such  township  as  "  Flamborough,"  mentioned  in 
the  will.    The  lot  in  question  was  in  East  Flamborough. 

The  learned  judge  inclined  against  all  the  objections,  and  a 
verdict  was  given  for  the  plaintiff. 

O'Reilly^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial  on 
the  law  and  evidence,  and  for  misdirection. 

Burton  shewed  cause,  and  cited  Spafford  v.  Buchanan,  3 
0.  S.  391. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing,  we  think,  in  the  first  two  objections. 
There  was  nothing  to  give  rise  to  a  doubt  that  the  person 
who  made  the  deed  to  Mr.  Dickson  was  not  the  person  of  the 
same  name  to  whom  the  land  was  granted  by  the  Crown,  or 
that  Isaac  Todd,  who  conveyed  to  James  McGill,  was  not  the 


NICHOLSON  V.  BURKHOLDER. 


Ill 


same  Isaac  Todd  who  had  received  a  conveyance  of  the  same 
land  from  William  Dickson.  This  ohjection  of  want  of  proof 
of  identity  has  formerly,  in  some  cases,  been  allowed  to  em- 
barrass the  administration  of  justice  very  inconveniently, 
when  every  thing  was  in  fact  right,  and  where  there  was  no 
reason  whatever  for  suspecting  that  there  was  any  attempt 
to  impose  upon  the  jury.  But  it  is  an  objection  that  is  now 
altogether  discountenanced,  unless  the  evidence  aifords  some 
reason  for  questioning  the  identity,  and  where  there  is  posi- 
tively nothing  but  the  name  to  go  by.  The  case  of  Sewell  v. 
Evans  (4  Q.  B.  626)  shews  that  some  decisions  which  had 
before  taken  place,  maintaining  this  objection  of  want  of 
proof  of  identity,  are  not  now  permitted  to  govern. 

But  in  this  case  the  jury  had  something  before  them  be- 
sides mere  identity  in  the  names.  There  was  the  descrip- 
tion of  the  parties  and  the  hand-writing,  and  moreover  the 
strong  fact  that  the  patent  appeared  to  have  been  handed 
down  from  the  one  to  the  other  accompanying  the  several 
conveyances.  And  further,  it  was  evident  in  the  argument 
of  the  case  that  both  parties  are  in  truth  assenting  to  the 
fact  that  the  late  Hon.  James  McGill,  who  derived  his  title 
through  the  patentee,  Vollock,  and  Mr.  Todd,  died  seised  of 
the  estate. 

As  to  the  fourth  objection,  there  was  some  proof  of  a  con- 
sideration for  the  conveyance  from  Peter  McGill  to  Walker, 
for  it  was  sworn  that  that  conveyance  was  made  to  creditors 
of  Mr.  Desrivieres,  for  whom  Mr.  McGill  held  the  land  in 
trust,  and  there  is  no  evidence  of  a  creditor,  or  subsequent 
purchaser  from  Desrivieries  contending  against  this  convey- 
ance. The  mere  circumstance  that  it  was  voluntary  would 
not  of  itself  invalidate  the  deed. 

Then  as  to  the  objection  that  the  land  in  question  is  in 
East  Flamborough,  and  the  will  of  James  McGill  speaks  only 
of  "Flamborough;"  East  Flamborough  is  Flamborough — that 
is,  one  of  the  Flamboroughs,  if  there  be  more  than  one.  We 
know  judicially  that  there  are  two  Flamboroughs,  East  and 
West,  and  as  we  have  evidence  that  Mr.  McGill  owned  this 
land  in  East  Flamborough,  and  no  evidence  that  he  owned 
other  lands  in  either  township  of  Flamborough,  the  jury 
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might  safely  take  the  will  as  including  this  land.  And 
besides,  as  we  have  already  stated,  both  parties  have  argued 
before  us  upon  the  legal  effect  of  Mr.  McGilFs  will,  which  it 
would  be  idle  to  do  unless  it  has  reference  to  this  lot. 

The  only  objection  which  seems  to  be  material  is  the  third, 
namely,  that  it  was  not  shewn  by  any  legal  evidence  that  the 
devise  to  Mr.  Cartwright  had  not  taken  effect,  or  that  if  the 
land  did  vest  in  him,  it  had  gone  over  afterwards  to  Desriv- 
ieres  by  reason  of  the  non-performance  of  the  condition  sub- 
sequent. 

Such  evidence  was  not  given  at  the  trial  as  was  necessary 
to  shew  clearly  the  effect  of  the  devise  under  the  state  of 
facts  that  afterwards  occurred,  for  the  facts  were  not  eli- 
cited. 

We  think  we  should  grant  a  new  trial  with  costs  to  abide 
the  event,  and  upon  the  condition  that  it  shall  be  taken  upon 
the  trial  as  admitted  that  the  late  James  McGill  died 
seised. 

If  the  rule  be  not  drawn  up  within  three  weeks  this  rule 
to  be  discharged,  (a) 


(a)  On  the  second  trial  it  was  proved  that  James  Cartwright  died  before 
the  testator,  and  a  verdict  was  given  for  the  plaiiitiflF. 
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Crawford  et  al.,  Executors  of  James  Crawford,  v.  The 
Corporation  of  the  Town  of  Cobourg. 

13  ^  14  17c.,  ch.  83 — Action  on  debentures  issued  under — Form  and  requisites 
of  such  debentures — Pleading — 13  ^  14  Vic.^  ch.  83,  22  Vic,  ch.  15. 

The  plaintiffs,  executors,  declared  on  certain  debentures,  alleged  to  have 
been  issued  under  13  &  14  Vic,  ch.  83,  an  act  to  vest  the  harbour  of 
Cobourg  in  the  defendants,  and  under  a  by-law  passed  by  defendants, 
averring  that  said  debentures  shewed  upon  their  face  that  they  were 
issued  under  said  statute  :  that  afterwards,  by  the  22  Vic,  ch.  15,  it  was 
enacted  that  the  said  by-law  and  the  debentures  issued  thereunder  should 
be  valid  and  binding  on  defendants,  notwithstanding  any  defect  therein : 
that  afterwards  defendants,  in  a  petition  to  the  legislature  to  consolidate 
their  debts,  declared  that  they  were  indebted  to  the  holder  of  the 
debentures  sued  on  in  the  amount  thereof,  and  thereupon  an  act  was 
passed  whereby  defendants  were  declared  to  be  so  indebted :  that  the 
payee,  after  the  issuing  of  said  debentures  under  the  formalities  required 
by  law  transferred  the  same  to  the  testator,  who  became  the  holder  for  a 
valuable  consideration,  and  without  notice  or  knowledge  that  they  were  in 
any  respect  invalid  or  illegal ;  and  that  defendants  paid  interest  for  one 
year,  but  neglected  to  pay  it  afterwards. 

Defendants  pleaded,  1.  That  they  did  not  make  said  debentures,  the  same 
never  having  been  sealed  with  their  seal. 

2.  That  said  debentures  did  not  on  the  face  thereof,  in  any  sufficient  form 
of  words,  shew  and  express  that  they  were  issued  for  or  on  account  of 
said  harbour  of  Cobourg. 

3.  That  they  were  not  issued  for  the  purposes  of  said  harbour,  nor  was 
any  money  raised  on  them  by  defendants,  and  expended  on  said  harbour, 
but  they  were  issued  for  a  purpose  wholly  unauthorised  by  law,  namely, 
to  secure  to  the  payee  the  purchase  money  of  certain  land  bought 
from  him  by  defendants,  to  be  given  by  them  to  Victoria  College,  as  the 
payee  well  knew. 

G.  That  said  debentures  were  issued  by  defendants  and  received  by  the 
payee  for  the  purpose  in  said  third  plea  mentioned,  and  did  not  on  the 
face  thereof,  in  any  sufficient  form  of  words,  shew  and  express  that  they 
were  issued  on  account  of  said  harbour. 

The  plaintiffs  replied  to  the  first  plea  that  the  by-law  mentioned  in  the 
declaration  provided  that  the  debentures  to  be  issued  thereunder  should 
be  signed  by  the  mayor  and  countersigned  by  the  clerk :  that  they  were 
so  signed  and  countersigned ;  and  after  being  issued  under  the  formalities 
required"  by  law  were  transferred  to  the  testator,  who  then  became  the 
bona  fide  holder  for  value,  without  notice  of  any  illegality  affecting  them  ; 
and  that  said  by-law  and  debentures  were  by  the  22  Vic,  ch.  15,  declared 
to  be  valid  and  binding  on  defendants. 

And  to  the  second  plea  the  plaintiffs  replied  that  said  debentures  were 
declared  valid  by  the  22  Vic,  ch.  15,  notwithstanding  any  defect  or 
imperfection  therein. 

Held,  on  demurrer,  that  the  third  plea  was  bad,  as  forming  no  defence 
against  a  bojid.  fide  holder  for  value  without  notice  ;  and  that  the  sixth 
plea  was  also  bad,  for  if,  as  the  plea  alleged,  the  debentures  were  not 
issued  on  account  of  the  harbour,  they  could  not  be  void  for  not  stating 
that  they  were  ;  and,  besides,  the  plea  would  form  no  defence  in  the  face 
of  the  statement  in  the  declaration  that  the  debentures  had  been  recog- 
nized as  binding  both  by  the  legislature  and  the  municipality. 

Semble,  that  if  the  debentures  were  issued  under  the  13  and  14  Vic,  ch.  83, 
and  had  not  expressed  that  they  were  issued  for  the  harbour,  they  would, 
if  nothing  more  had  appeared,  be  invalid  under  the  5th  section  of 
that  act. 

Held,  also,  that  the  replications  to  the  first  and  second  pleas  were  good. 

Declaration. — That  the  defendants,  under  the  authority 
15  vol.  xxr. 
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of  the  13th  and  14th  Vic,  ch.  83,  intituled  "An  act  to  vest 
the  harbour  at  Cobourg  in  the  municipality  of  that  town," 
and  under  the  authority  of  a  by-law  passed  in  pursuance  of 
and  by  virtue  of  the  said  act  by  the  municipality  of  the  said 
town,  under  their  corporate  seal,  being  by-law  number  90, 
entitled,  "  A  by-law  to  authorise  the  issue  of  debentures  for 
increasing  the  harbour  debt  to  .£40,000,  did  on  the  16th  of 
June,  1857,  issue  eight  debentures  for  JllOO  each,  numbered 
respectively,  &c.  (giving  the  numbers,  from  248  to  254,  in- 
clusive,) bearing  the  date  last  aforesaid,  purporting  to  be 
made  and  issued,  and  shewing  upon  their  face  that  they 
■were  issued,  under  and  by  virtue  of  the  said  recited  act 
passed  to  vest  the  harbour  at  Cobourg  in  the  municipality  of 
the  said  town,  in  and  by  which  debentures  the  defendants 
promised  to  pay  to  John  Beatty,  or  bearer,  at  the  office  of 
the  town  clerk  in  the  town  of  Cobourg,  the  sum  of  £800, 
(being  the  amount  of  the  said  debentures  collectively,)  ten 
years  after  the  first  day  of  July,  1857,  together  with  inter- 
est thereon  from  the  first  day  of  April  in  the  year  last 
aforesaid  half  yearly  thereafter,  at  the  rate  of  eight  per 
cent,  per  annum,  on  the  first  day  of  July  and  the  first  day  of 
January  in  each  year,  at  the  office  of  the  town  clerk  of  Co- 
bourg aforesaid,  and  not  elsewhere,  on  presentation  of  the 
proper  coupons  for  the  same,  which  were  attached  to  the  said 
debentures. 

And  the  plaintifts  aver  that  afterwards,  by  the  22  Vic, 
ch.  15,  intituled  "  An  act  to  legalise  certain  by-laws  and 
debentures  of  the  town  council  of  Cobourg,  and  to  amend 
the  act  vesting  Cobourg  harbour  in  the  municipal  corpo- 
ration of  the  town  of  Cobourg,  and  for  other  purposes,"  it 
was  enacted  and  provided  that  the  said  by-law,  and  the 
debentures  issued  thereunder,  should  be  and  were  thereby 
declared  to  be  valid  and  binding  upon  the  defendants,  not- 
withstanding any  defect  or  imperfection  in  the  said  by-law 
or  debentures,  or  any  or  either  of  them. 

And  the  plaintiffs  aver  that  the  defendants  afterwards 
petitioned  the  legislature  of  the  province  of  Canada  to  pass 
an  act  to  consolidate  the  debts  and  liabilities  of  the  said 
town  of  Cobourg,  in  and  by  which  petition  the  defendants 
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declared  and  admitted  that  they  were  indebted  to  the  then 
holder  of  the  eight  debentures  hereinbefore  mentioned  in  the 
amount  thereof;  and  thereupon  the  legislature  of  the  said 
province  in  the  session  of  parliament  held  in  the  22nd  year 
of  Her  Majesty's  reign,  passed  an  act,  numbered  chapter  72, 
and  entitled,  "  An  act  to  consolidate  the  debt  of  the  town  of 
Oobourg,  and  to  authorise  the  issue  of  debentures  on  the 
security  of  the  town  property,  and  for  other  purposes,'* 
whereby  the  said  defendants  are  declared  to  be  indebted  to 
the  then  holders  of  the  said  debentures  in  the  amount  thereof, 
and  the  said  amount  was  included  in  the  debts  and  liabilities 
of  the  said  town  thereby  consolidated. 

And  the  plaintiffs  aver  that  the  said  John  Beatty,  after 
the  making  and  issuing  of  the  said  debentures  as  aforesaid, 
under  the  formalities  required  by  law,  transferred  and  deliv- 
ered the  same,  with  all  the  interest  coupons  then  unpaid 
thereto  attached,  to  the  said  James  Crawford  in  his  lifetime, 
who  became  the  bond  fide  holder  thereof,  for  a  valuable  con- 
sideration by  him  then  paid  therefor,  and  without  knowledge 
or  notice  that  the  said  debentures  were  in  any  respect  invalid 
or  illegal. 

And  the  plaintiffs  aver  that  although  the  defendants,  after 
the  making  and  issuing  of  the  said  debentures,  duly  paid  the 
interest  thereon  for  and  during  the  period  of  one  year,  yet 
afterwards,  and  in  the  lifetime  of  the  said  James  Crawford, 
a  large  sum,  to  wit,  the  sum  of  £164  for  two  years'  interest 
on  the  said  debentures,  became  due  and  payable  to  the  said 
James  Crawford,  by  virtue  of  the  said  debentures  and  the 
coupons  aforesaid  ;  and  although  the  proper  coupons  for  the 
two  years  so  expired  were  all  duly  presented  for  payment  at 
the  office  of  the  town  clerk  of  Cobourg,  yet  the  defendants 
did  not  pay  the  same  to  the  said  James  Crawford  in  his  life 
time,  nor  have  they  paid  the  same,  or  any  part  thereof,  to 
the  plaintiffs  as  executors  as  aforesaid. 

The  plaintiffs  also  declared  for  one  year's  interest  which 
fell  due  after  the  testator's  death. 

First  'plea,  that  defendants  did  not  make  or  issue  the  said 
eight  debentures  in  the  declaration  mentioned,  or  any  or 
either  of  them,  the  said  supposed  debentures  never  havino- 
been  sealed  with  the  seal  of  the  defendants.  ^ 
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Second  plea,  that  the  said  debentures  did  not,  nor  did  any 
or  either  of  them,  on  the  face  thereof,  in  any  sufficient  form 
of  words,  shew  and  express  that  they  were  issued  for  or  on 
account  of  the  said  harbour  of  Cobourg. 

Third  plea,  that  the  said  eight  debentures  were  not,  nor 
were  any  or  either  of  them,  issued  for  the  purpose  of  com- 
pleting and  improving  the  said  harbour  of  Cobourg,  or  of 
erecting  additional  wharves,  moles,  or  piers  therein,  or  of 
making  such  other  additions  and  improvements  therein  as 
the  said  town  council  should  or  did  resolve  on  or  approve ; 
nor  were  any  moneys  raised  by  the  municipal  corporation  of 
the  town  of  Cobourg  by  the  issue  of  the  said  eight  deben- 
tures, or  of  any  or  either  of  them,  and  expended  in  the 
extension  and  improvement  of  the  said  harbour ;  nor  were 
the  said  debentures,  or  any,  or  either  of  them,  issued  for 
raising  money  for  the  extension,  improvement,  or  repair  of 
the  said  harbour,  nor  for  the  payment  of  any  debt  incurred 
by  the  said  municipal  corporation  on  account  of  the  said 
harbour ;  nor  did  the  town  of  Cobourg  incur  any  debt  or 
liability  by  the  issue  of  the  said  debentures,  or  of  any  or 
either  of  them,  for  the  erection  of  a  town-hall,  the  purchase, 
repair,  or  extension  of  the  harbour,  or  other  local  improve- 
ments within  the  said  town  ;  but  the  said  debentures  were 
issued  for  a  purpose  wholly  unauthorised  by  law :  that  is  to 
say,  for  the  purpose  of  securing  to  the  said  John  Beatty  a 
part  of  the  purchase  money  of  certain  lands  in  the  said  town 
of  Cobourg,  which  it  was  agreed  between  the  said  town 
council  and  the  said  John  Beatty  should  be,  and  which  were 
then  purchased  in  the  name  of  the  said  town  council  from 
the  said  John  Beatty,  and  which  were  then,  as  the  said  John 
Beatty  well  knew,  to  be  conveyed  to  Victoria  College  as  and 
in  the  name  of  a  gift  from  the  said  town  council  to  the  said 
college,  and  for  the  use  and  benefit  of  the  said  Victoria  Col- 
lege, and  not  of  the  town  of  Cobourg,  and  the  said  John 
Beatty  took  and  received  the  said  debentures  for  the  pur- 
pose last  aforesaid. 

Sixth  plea,  that  the  said  eight  debentures  were  issued  by 
the  defendants,  and  taken  and  received  by  the  said  John 
Beatty,  for  the  purpose  and  in  the  manner  in  the  said  third 


CRAWFORD  ET  AL.  V.  THE  CORPORATION  OF  COBOURG.  117 

plea  mentioned,  and  did  not,  nor  did  any  or  either  of  them, 
on  the  face  thereof,  in  any  sufficient  form  of  words,  shew 
and  express  that  they  were  issued  for  or  on  account  of  the 
said  harbour. 

Replication  to  the  first  plea,  that  the  said  by-law  in  the 
declaration  mentioned,  being  duly  sealed  with  the  seal  of  the 
defendants,  provided  that  the  debentures  to  be  issued  there- 
under should  be  signed  by  the  mayor  and  countersigned  by 
the  town-clerk  :  that  the  said  debentures  in  the  declaration 
mentioned  were  duly  signed  by  the  mayor  and  countersigned 
by  the  town  clerk,  and  were,  after  being  made  and  issued 
under  the  formalities  required  by  law,  transferred  and  deliv- 
ered to  the  said  James  Crawford  in  his  life  time,  who  then 
became  the  bond  fide  holder  thereof  for  value,  without  notice 
of  any  illegality  affecting  the  same  ;  and  that  the  said  by-law 
and  debentures  were  by  the  said  act  of  parliament  passed  in 
the  twenty-second  year  of  her  Majesty's  reign,  chapter  15, 
declared  to  be  valid  and  binding  on  the  defendants,  notwith- 
standing any  defect  or  imperfection  in  the  said  by-law  or 
debentures,  or  any  or  either  of  them. 

Replication  to  the  second  plea,  that  the  said  debentures 
were  by  the  said  act  of  parliament  passed  in  the  twenty- 
second  year  of  her  Majesty's  reign,  chapter  fifteen,  declared 
to  be  valid  and  binding  on  the  defendants,  notwithstanding 
any  defect  or  imperfection  therein. 

Demurrer^  to  the  third  plea,  on  the  grounds,  that  the  said 
James  Crawford  became  and  was,  and  the  plaintiffs  now  are 
the  bond  fide  holders  of  the  said  debentures  for  value,  without 
notice  of  the  illegality  in  the  said  plea  alleged,  and  of  the 
said  matters  therein  alleged  :  that  the  said  plea  does  not  shew 
that  the  said  debentures  were  not  issued  under  the  formali- 
ties required  by  law,  or  that  the  said  James  Crawford 
became  the  holder  thereof  without  value,  or  with  notice  of 
the  illegality  alleged  in  the  said  plea ;  and  that  the  said 
plea  does  not  shew  that  the  said  debentures  are  illegal  or 
invalid. 

To  the  sixth  plea,  on  the  grounds,  that  the  said  plea  does  not 
shew  that  the  said  James  Crawford  became  or  was  the  holder, 
or  that  the  plaintiffs  now  are  the  holders,  of  the  said  debentures 
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without  value,  or  with  notice  of  the  illegality  alleged  in  the 
said  plea,  and  because  the  said  debentures  were  and  are,  in  and 
by  the  said  act  of  parliament,  passed  in  the  twenty-second 
year  of  her  Majesty's  reign,  chapter  fifteen,  declared  to  be 
valid  and  binding  on  the  said  defendants,  notwithstanding 
any  defect  or  imperfection  therein ;  and  because  the  said 
3ixth  plea  does  not  shew  the  said  debentures  to  be  invalid 
or  illegal,  and  shews  no  good  defence  to  the  said  first  count. 

Defendants  joined  in  demurrer  to  the  pleas,  and  demurred 
to  the  replication  of  the  plaintiffs  to  the  first  plea,  on 
the  following  grounds  :  that  it  is  admitted  therein  that  the 
said  debentures  were  not  under  seal,  and  nothing  is  shewn 
suflScient  in  law  to  dispense  therewith ;  and  that  the  remedial 
act  referred  to  did  not  make  the  said  debentures  valid,  the 
want  of  a  seal  not  being  a  defect  within  the  meaning  of  that 
act. 

Defendants  demurred  also  to  the  second  plea  of  the 
defendants,  on  the  grounds  that  the  statute  13  &  14  Vic, 
ch.  83,  expressly  made  the  matters  in  the  said  second  plea 
mentioned  essential  to  the  validity  of  the  said  debentures, 
and  that  the  statute  22  Vic,  ch.  15,  did  not  dispense 
therewith. 

Hector  Qameron  for  the  plaintiffs. 
C.  S.  Patterson,  contra. 

The  statutes  and  authorities  cited  are  referred  to  in  the 
judgment. 

KOBINSON,  C.  J.,  delivered  the  judgment  of  the  court. 

The  third  plea  does  not  traverse  the  averment  in  the  dec- 
laration that  the  debentures  did  purport  on  the  face  of 
them  to  be  issued  under  the  act  for  vesting  the  harbour  of 
Cobourg  in  the  corporation  of  the  town  (13  &  14  Vic,  ch. 
83.)  We  understand  it  therefore  to  mean  that,  though  the 
debentures  did  shew  upon  the  face  of  them  that  they  were 
so  issued,  yet  that  such  statement  upon  the  face  of  debentures 
was  contrary  to  the  fact,  for  that  debentures  were  issued  for 
another  and  wholly  different  purpose,  as  set  forth  in  the 
plea. 
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If  that  were  so,  it  would  in  our  opinion  be  no  defence 
against  a  bona  fide  holder  for  value,  having  no  notice  of  the 
illegality  or  fraud  set  forth  in  the  plea. 

The  corporation,  if  this  were  a  defence,  would  be  taking 
advantage  of  their  own  fraud,  after  having  negociated  the 
debentures,  and  obtained  the  money  upon  them ;  to  say 
nothing  of  the  subsequent  recognition  of  these  debentures 
by  themselves  and  by  the  legislature,  as  set  forth  in  the  dec- 
laration. 

The  sixth  plea  sets  up  as  a  defence  that  the  debentures 
were  issued  for  the  purpose  set  forth  in  the  third  plea,  and 
denies  that  they  did  on  their  face,  in  any  sufficient  form  of 
words,  shew  and  express  that  they  were  issued  for  or  on 
account  of  the  said  harbour,  (that  is,  the  Cobourg  harbour,) 
as  set  forth  in  the  declaration. 

We  do  not  see  in  the  pleadings  what  the  debentures  did 
set  forth  on  the  face  of  them,  in  regard  to  the  purpose  for 
which  they  were  issued. 

This  is  not  simply  a  traverse  of  the  allegation  in  the  dec- 
laration that  the  debentures  did  purport  to  be  made  and 
issued,  and  shewed  upon  the  face  of  them  that  they  were 
issued,  under  and  by  virtue  of  the  said  act,  13  &  H  Vic, 
ch.  83,  passed  for  vesting  the  harbour  of  Cobourg  in  the 
municipality  of  the  said  town,  but  it  seems  rather  to  turn 
upon  the  words  "  in  any  sufficient  form  of  words,  "  before  the 
words  "  shew  and  express." 

By  the  fifth  clause  of  the  13  &  14  Vic,  ch.  83,  it  is  pro- 
vided that  the  debentures  which  shall  be  issued  under  its 
authority  for  raising  money  for  improving  the  harbour  of 
Cobourg,  may  be  sued  for  and  recovered,  with  interest,  by 
the  holders  thereof.  ''Provided,  nevertheless,  that  such 
debentures  shall  on  the  face  thereof,  in  some  sufficient  form, 
of  words,  shew  and  express  that  they  are  issued  for  or  on 
account  of  the  said  harbour." 

We  think,  if  the  case  turned  wholly  upon  the  fact  that  this  re- 
quisite had  not  been  in  fact  complied  with,  though  they  were  in 
fact  issued  under  13  &  14  Vic,  ch.  83,  and  there  were  noth- 
ing more  in  the  case,  the  debentures  would  be  invalid,  though 
it  would  be  otherwise  if  the  corporation  were  authorised  to  is- 
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sue  debentures  like  these  in  amount,  without  specifying  on  the 
face  of  them  on  what  account  they  were  issued,  and  if  the 
plaintiffs  were  holders  for  value,  without  notice  that  there 
was  any  thing  wrong, — in  other  words,  without  knowing  that 
these  were  debentures  which  required  to  bear  on  the  face  of 
them  in  a  sufficient  form  of  words  that  they  were  issued  under 
the  act  referred  to,  passed  for  improving  the  harbour  of 
Cobourg.  But  there  is  this  to  be  considered,  that  the  defen- 
dants have  in  this  plea  told  us  that  the  debentures  were  in 
fact  issued  for  the  purpose  stated  in  the  third  plea :  in  other 
words,  not  for  raising  money  under  13  &  14  Vic,  ch.  83  : 
and  if  that  be  so,  then  the  debentures  cannot  be  void  because 
they  did  not  state  a  falsehood  on  the  face  of  them. 

The  5th  section  of  13  &  14  Vic,  ch.  83,  could  not  apply 
in  that  case,  and  though  under  some  other  legal  provision  in 
another  statute  all  debentures  might  be  required  to  state  on 
the  face  of  them  on  what  account  they  were  issued,  it  would 
be  for  not  complying  with  such  general  law  that  they  might 
be  objected  to,  and  not  because  they  did  not  state  what  ac- 
cording to  the  plea  would  be  false,  that  they  were  issued  for 
raising  money  for  the  Cobourg  harbour. 

For  this  reason  the  plea  is,  we  think,  decidedly  bad,  and 
further,  it  would  be  insufficient  after  the  statements  contained 
in  the  declaration,  which  are  not  denied,  that  these  deben- 
tures have  been  recognised  as  binding  by  the  legislature  and 
the  municipality,  since  they  were  issued,  and  the  money 
obtained  for  them  by  the  defendants. 

It  would  be  very  strange  if  after  the  the  decision  of  the 
Court  of  Common  Pleas  in  the  case  of  the  Trust  and  Loan 
Company  v.  The  City  of  Hamilton,  (TCP.  98,)  which  was 
sustained  in  appeal,  these  debentures  should  be  held  invalid, 
for  in  that  case  the  municipality  had  never  issued  the  deben- 
tures for  any  purpose,  nor  raised  money  upon  them,  but  after 
they  had  been  made  ready  for  use  they  were  stolen  out  of 
the  office,  and  were  negociated  by  the  person  who  stole 
them. 

This  plea  is  bad,  we  think,  even  without  reference  to  the 
Debenture  Act,  Consol.  Stats.  C,  ch.  84,  sees.  13  to  16  in- 
clusive. 
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Then  the  defendants  have  demurred  to  the  plaintiffs'  rep- 
lication to  the  first  and  second  pleas. 

The  first  plea  is,  that  the  debentures  were  not  sealed  with 
the  seal  of  the  defendants,  and  so  they  did  not  make  them. 

The  replication  to  that  plea  is  in  effect  that  the  deben- 
tures were  issued  in  the  form  sanctioned  by  a  by-law  of  the 
municipality,  and  were  issued  with  the  formalities  required 
by  law,  and  moreover,  that  the  debentures  were  expressly 
made  valid  and  binding  by  the  statute  22  Vic,  ch.  15,  (1858) ; 
and  so  we  think  they  were,  for  this  plea  does  not  deny  what 
the  declaration  sets  forth,  that  these  were  debentures  issued 
under  13  &  14  Vic,  ch.  83,  for  raising  funds  for  improving 
the  Cobourg  harbour.  So  we  think  the  plaintiffs  are  entitled 
to  judgment  on  this  demurrer. 

The  second  plea  sets  up  as  a  defence  that  the  debentures 
did  not  in  any  sufficient  form  of  words  express  that  they 
were  issued  on  account  of  the  Cobourg  harbour.  It  states 
nothing  more,  not  setting  out,  as  it  does  in  the  sixth  plea, 
that  they  were  issued  for  a  purpose  specified  in  the  plea,  and 
wholly  unconnected  with  the  Cobourg  harbour. 

The  replication  to  this  plea  relies  on  the  statute  22  Vic, 
ch.  15,  sec.  1,  as  making  them  nevertheless  valid. 

That  statute  does  give  a  decisive  answer  to  the  objection. 
It  makes  it  of  no  consequence  to  the  validity  of  the  deben- 
tures, for  the  declaration  states  that  these  were  debentures 
issued  on  account  of  the  Cobourg  harbour  improvement,  and 
the  second  plea  does  not  deny  this.  And  it  is  of  no  conse- 
quence in  considering  this  demurrer  that  in  the  third  plea 
that  is  denied,  for  that  plea  has  nothing  to  do  with  this  line 
of  pleading. 

"We  think  the  plaintiffs  are  entitled  to  judgment  on  all  the 
demurrers. 

Judgment  for  plaintiffs  on  demurrer. 
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Smith  et  al.  v.  Ball  et  al. 

Aciidnfor  infringing  patent — Description  of  the  invention  datmed. 

The  plaintiff  claimed  a  patent  for  a  new  and  useful  improvement  in  the  con- 
struction of  saw-mills,  describing  his  invention  thus :  What  constitutes 
the  invention  is  generally  the  simplicity  of  construction  of  the  said  saw- 
mill, and  making  it  portable;  but  especially  the  direct  application  of 
steam  or  water  power  by  the  connecting  rod  or  shaft  B.  to  drive  the 
circular  saw." 

On  the  drawing  the  circular  saw  was  attached  to  the  end  of  a  shaft,  the 
other  end  of  whieh  was  connected  directly  by  a  crank  pin  and  the  rod  B. 
with  the  engine. 

In  an  action  for  infringing  this  patent  the  evidence  shewed  that  in  other 
mills  a  shaft  had  been  long  in  use,  to  which  the  circular  saw  was 
attached,  but  that  this  shaft  was  turned  by  a  belt  and  pullies  connected 
with  the  shaft  which  by  the  plaintiffs'  invention  was  connected  directly 
with  the  circular  saw;  and  that  the  novelty  therefore  consisted,  not  in  the 
direct  application  of  the  power  to  the  last-mentioned  shaft,  nor  in  plac- 
ing the  circular  saw  on  the  end  of  a  shaft,  but  in  placing  the  saw  on  the 
shaft  to  which  the  power  was  directly  applied,  thus  dispensing  with  the 
.  other  shaft. 

Seld,  that  the  patent,  specification  and  drawing,  sufficiently  shewed  that 
the  plaintiff  claimed  as  a  new  invention  what  appeared  by  the  evidence 
to  be  so. 

Action  for  infringement  of  a  patent.  The  declaration 
alleged  that  Smith  was  the  inventor  of  a  new  and  useful 
improvement  in  the  construction  of  steam  and  water  saw  mills, 
and  thereupon,by  letters  patent,  under  the  great  seal  of  Canada, 
dated  the  6th  of  December,  1854,  the  Crown  granted  to  Smith 
and  his  assigns  the  full  and  exclusive  right  of  making,  construc- 
ting, using,  and  vending  to  others  to  be  used,  the  said  inven- 
tion and  discovery,  within  the  province  of  Canada  for  four- 
teen years  from  that  date ;  and  it  was  averred,  that  before 
the  committing  of  the  grievances  by  defendant,  to  wit,  on 
the  6th  of  January,  1855,  by  indenture,  the  plaintiff  Smith 
assigned  to  his  co-plaintiff  one-half  of  all  his  right,  title  and 
interest  in  the  said  invention  and  discovery,  as  secured  by 
the  said  letters  patent,  to  be  enjoyed  jointly  with  him  for 
the  full  term  for  which  the  patent  was  granted,  as  joint 
proprietor  with  him.  Smith.  And  the  plaintiffs  said  that 
after  all  this  occurred,  and  during  the  said  term  of  fourteen 
years,  the  defendant  did  infringe  the  said  patent  right 
within  the  province  of  Canada ;  and  the  plaintiffs  claimed 
£200. 

Defendants  pleaded, — 1.  Not  guilty.    2.  That  Smith  was 
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not  the  first  and  true  inventor  of  the  said  alleged  new  and 
useful  improvement,  in  the  manner  he  had  falsely  alleged. 

3.  That  the  said  alleged  invention  vras  not  new,  but 
being  already  in  public  use  in  Upper  Canada  before  and  at 
the  time  of  the  plaintiff 's  alleged  discovery  thereof,  or  applica- 
tion for  a  patent  therefor,  the  said  patent  was  obtained  by 
Smith  wrongfully,  by  misrepresentation  in  that  behalf. 

At  the  trial,  at  Cayuga,  before  Draper,  C.  J.,  the  patent, 
dated  6th  December,  1854,  was  put  in.  It  purported  to  be 
for  a  new  and  useful  improvement  in  the  construction  of 
portable  or  stationary  steam  or  water  saw-mills,  and  after 
describing  the  saw  mill  by  reference  to  a  drawing  annexed, 
it  continued :  "  What  constitutes  the  invention  is  generally 
the  simplicity  of  construction  of  the  said  saw-mill,  and  mak- 
ing it  portable,  but  especially  the  direct  application  of  steam 
or  water  power  by  the  connecting  rod  or  shaft  B.  to  drive 
the  circular  saw."  As  shewn  on  the  drawing,  the  circular 
saw  was  attached  to  the  end  of  the  shaft,  and  the  other  end 
of  that  shaft  was  connected  directly  by  a  crank  pin,  and  the 
rod  B.  with  the  engine  or  other  motive  power. 

It  clearly  appeared  from  the  evidence  that  the  defendant, 
well  knowing  that  the  plaintiff  claimed  that  his  patent  cov- 
ered the  alleged  improvement,  made  and  worked  a  mill 
wherein  the  circular  saw  was  placed  on  the  shaft  which  was 
turned  by  the  connecting  rod  B.  and  crank  pin,  as  shewn  in 
the  plan  and  specification  attached  to  the  plaintiffs'  patent. 
It  appeared  equally  plain  that  for  many  years  past  en- 
gines had  been  constructed  by  which  a  shaft  was  turned  by 
a  connecting  rod  and  crank  pin  as  described  in  the  patent 
and  specifications,  and  that  the  circular  saw  in  these  engines 
was  attached  to  the  end  of  another  shaft  in  the  same  way  as 
shewn  by  the  plaintiffs'  plan  ;  but  the  latter  shaft  was  turned 
by  a  belt  and  pullies  connected  with  the  first  mentioned 
shaft,  to  which  the  rod  B.  was  attached ;  so  that  in  point  of 
fact  there  was  no  novelty  in  the  direct  application  of  the 
power  to  the  first  mentioned  shaft,  nor  in  the  placing 
of  the  circular  saw  on  the  end  of  a  shaft,  but  the  real 
novelty  or  improvement  was  placing  the  circular  saw  on 
the  end  of  the  shaft  to  which  the  motive  power  was  directly 
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applied,  thereby  saving  the  use  of  the  belt  and  puUies  by 
which  the  second  shaft  to  which  the  saw  had  been  attached 
was  turned,  and  discontinuing  that  shaft  also. 

The  learned  Chief  Justice  inclined  to  think  that  the  plain- 
tiff had  not  properly  described  what  he  really  meant  to 
claim  as  his  invention :  that  he  should  have  said,  "  What  I 
claim  as  my  invention  is  the  placing  of  the  circular  saw  on 
the  end  of  the  shaft  to  which  the  power  is  directly  applied, 
thereby  dispensing  with  the  shaft  to  which  in  the  mills  now 
in  use  the  circular  saw  is  attached." 

The  witnesses,  though  not  seeming  to  have  any  doubt  as 
to  what  the  inventor  intended  by  his  own  description,  stated 
that  the  improvement  was  really  what  the  learned  Chief  Jus- 
tice at  the  close  of  the  case  considered  under  the  evidence  it 
was. 

The  plaintiff  took  a  nonsuit  on  the  expression  of  the 
opinion  of  the  learned  Chief  Justice  that  the  invention  as 
described  was  not  new  ;  that  the  inventor  had  in  fact  failed  to 
describe  what  he  had  intended  to  claim  as  his  discovery,  and 
had  only  stated  in  effect  what  had  been  long  known  and 
used  before,  namely,  the  application  of  power  from  the  en- 
gine direct  to  a  shaft  by  means  of  a  rod,  and  the  placing  tbe 
circular  saw  on  the  end  of  a  shaft,  both  of  which  were  well 
known  before. 

There  was  another  action  brought  in  the  Common  Pleas  by 
the  same  plaintiffs  against  one  Muchmore,  in  which  the  plead- 
ings and  evidence  were  the  same  as  in  this  case,  and  it  was 
agreed  that  the  evidence  given  in  that  suit  should  be  consid- 
ered as  applicable  in  this  also.  The  above  statement  is 
taken  from  that  prepared  by  Mr.  Justice  Richards  for  the 
suit  brought  in  the  other  court. 

ilf.  Q,  Cameron  obtained  a  rule  nisi  to  set  aside  the  non- 
suit.  He  cited  Bateman  v.  Gray,  8  Ex.  906 ;  Holmes  v. 
London  and  North  Western  R.  W.  Co.,  12  C.  B.  831 ;  Seed 
v.  Higgins— Higgins  v.  Seed,  3  L.  T.  Rep.  N.  S.  101, 
Consol.  Stats.  C,  ch.  34. 

Freeman,  Q.  C,  and  R,  Martin  shewed  cause,  and  cited 
Rex  V.  Cutler,  1  Stark,  N.  P.  C.  355-7 ;  Saunders  v.  Aston, 
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3  B.  &  Ad.  885  ;  Gamble  v.  Kurtz,  3  C.  B.  425  ;  Hastings 
V.  Brown,  1  E.  &  B.  454 ;  Tetley  v.  Easton,  2  C.  B.  N.  S.  706 ; 
Stevens  v.  Keating,  2  Ex.  772 ;  Betts  v.  Menzies,  28  L.  J. 
Q.  B.  361 ;  Emery  v.  Iredale,  11  C.  P.  106 ;  Hills  v. 
London  Gaslight  Company,  27  L.  J.  Ex.  60 ;  Hindmarch  on 
Patents,  p.  163. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  point  is  very  clearly  stated  in  the  report  of  the  case, 
and  the  question  is,  whether  upon  this  evidence  the  Chief 
Justice  was  right  in  holding  that  the  invention  as  described 
in  the  patent  was  not  a  new  invention,  and  that  the  plaintiffs 
were  in  fact  endeavouring  by  the  evidence  given  to  support 
a  complaint  for  interfering  with  an  alleged  invention  in  the 
application  of  a  motive  power,  which,  though  it  may  have 
been  new,  was  not  the  invention  patented. 

The  patent,  following  the  specifications  annexed  to  it, 
states  the  subject  of  the  patent  thus  :  What  constitutes  the 
invention  is  generally  the  simplicity  of  construction  of  the 
saw-mill,  and  making  it  portable,  but  especially  the  direct 
application  of  steam  or  water  power  by  the  connecting  rod 
or  shaft  B.  to  drive  the  circular  saw,"  What  follows  the 
word  "especially"  is  alone  to  be  considered ;  what  goes  before 
is  rather  an  expression  of  the  result  obtained  by  what  is 
afterwards  specially  defined. 

Then  we  have  to  consider  what  it  is  that  is  claimed  by  the 
specification  as  a  new  invention,  of  which  the  description  is 
in  the  same  words  inserted  in  the  patent.  Is  it  merely  the 
"  application  of  steam  or  water  power  by  the  connecting  rod 
or  shaft  B.,''  which  it  seems  is  no  new  invention,  or  the 
applying  this  power  directly,  that  is,  by  the  revolutions  of 
the  shaft,  "  to  drive  the  circular  saw,"  which  for  any  thing 
in  the  evidence  may  be  a  new  invention  ? 

It  is  clear  that  when  we  have  read  the  words  but  espe- 
cially the  direct  application  of  steam  or  water  power  by  the 
connecting  rod  or  shaft  B.,"  we  are  not  at  liberty  to  stop 
there,  but  must  go  through  the  sentence,  and  take  in  the 
words,  "to  drive  the  circular  saw;"  and  the  evidence  seems 
to  us  to  afford  ground  for  claiming  that  direct  mode  of  ap- 
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plication  of  the  steam  power  to  the  purpose  of  driving  th« 
circular  saw  as  a  new  invention. 

Then  the  question  is,  does  the  patent,  with  the  plan  and 
specification  annexed  to  it,  sufficiently  describe  the  alleged 
invention.  Taking  the  plan  and  specifications  annexed  as  if 
they  formed  part  of  the  contents  of  the  patent,  which  we 
are  not  merely  allowed,  but  are  directed  to  do,  by  the  sev- 
enth and  eighth  sections  of  the  statute,  Consol.  Stats.  C,  ch. 
34,  it  seems  to  us  the  alleged  invention — namely,  the  direct 
application  of  the  power  to  the  circular  saw — is  sufficiently 
described,  for  we  see  that  the  saw  is  placed  on  the  end  of  the 
shaft,  and  is  driven  by  the  direct  application  of  the  steam 
pQwer  by  the  connecting  rod  B. :  that  is,  without  the  aid  of 
the  intervening  machinery,  which  was  formerly  in  use,  as 
the  evidence  upon  the  trial  explained,  and  which  rendered 
the  whole  machinery  less  simple,  and  the  portable  saw-mill 
not  so  easily  portable. 

We  think  the  rule  should  be  made  absolute  for  a  new  trial 
without  costs. 

Rule  absolute. 
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Moore  and  Adam  v.  Edward  Gurnet,  Charles  Gur- 
net, AND  Alexander  Carpenter,  (and  other  cases). 

Action  bi/ creditors  of  R.  W.  Co.  against  shareholders — Work  commenced  be- 
fore sufficient  stock  subscribed — Right  of  one  partner  to  bind  the  firm  by  sub- 
scrip tio n — Equitable  defence — Pleading . 

To  an  action  by  creditors  of  a  railway  company  against  shareholders,  under 
**  The  Railway  Act,"  sec.80,  defendants  pleaded,  upon  equitable  grounds, 
in  substance  :  2.  That  the  company  was  incorporated  to  construct  their 
road  from  B.  to  D.,  with  a  capital  of  £500,000  :  that  they  entered  into  a 
contract  with  the  plaintiflFs  and  others  to  make  a  portion  of  it,  and  in- 
structed them  to  proceed,  without  having  enough  stock  subscribed  to  af- 
ford a  reasonable  expectation  that  they  would  obtain  subscriptions  for 
the  whole,  or  for  enough  to  give  a  reasonable  hope  that  they  »vould  be 
able  to  complete  the  line  :  that  this  contract  was  afterwards  abandoned 
and  another  made  with  the  plaintiffs  for  a  smaller  portion  of  the  line : 
that  the  sura  required  for  this  last  contract  exceeded  what  could  reason- 
ably have  been  expected  from  the  stock  subscriptions,  which  had  since 
proved  insufficient  to  pay  it:  that  when  they  entered  into  these  contracts 
the  company  had  no  means  and  no  reasonable  hope  of  obtaining  the 
means  to  complete  the  whole  line,  of  which  the  plaintiffs  then  had  notice : 
that  no  portion  of  the  road  had  been  completed :  that  the  plaintiffs' 
judgment  was  obtained  upon  the  last  contract :  that  defendants  never 
consented  to  the  construction,  or  to  any  contract  for  the  construction,  of 
any  portion  of  the  railway  without  the  whole  stock  having  been  sub- 
scribed for,  and  that  they  never  waived  the  implied  condition  on  which 
they  subscribed,  namely,  that  they  were  only  to  be  liable  provided  the 
whole  stock  was  subscribed  for  ;  and  so  they  said  that  they  never  were 
shareholders,  nor  liable  to  pay  for  their  shares. 

3rd.  That  the  defendants  (three  in  number)  at  the  time  of  the  alleged  sub- 
scription, were  in  partnership  as  ironmongers  :  that  by  the  terms  of  their 
co-partnership  no  one  of  them  could  bind  the  others  by  such  a  subscrip- 
tion without  their  consent :  that  the  subscription  was  signed  by  C,  one 
of  them,  in  tho  name  of  the  firm,  without  the  consent  of  G.,  another  of 
the  partner?,  but  on  the  express  condition  that  unless  he  should  ratify  it 
the  same  should  not  bind  any  of  them,  and  that  G.  refused  to  ratify ; 
and  defendants  denied  that  they  had  ever  paid  any  thing  on  account  of 
the  shares,  as  alleged  in  the  declaration. 

Held,  on  demurrer  both  pleas  bad ;  for,  as  to  the  first,  the  facts  alleged 
would  clearly  not  entitle  defendants  to  a  perpetual  injunction,  if  to  any 
relief  in  equity  ;  and  as  to  the  second,  though  one  partner  could  not  bind 
the  others  in  such  a  matter,  it  should  have  been  averred  that  when  the 
calls  were  made  upon  the  defendants  as  alleged,  they  refused  to  pay  on  the 
ground  that  they  were  not  shareholders  or  liable. 

Semble,  that  the  second  plea  was  bad  also,  as  being  pleaded  as  a  defence  by 
all,  when  it  was  a  defence  for  C.  only,  by  reason  of  the  facts  pleaded. 


This  was  an  action  brought  under  the  80th  clause  of  ''The 
Railway  Act,''  (Consol.  Stats. C,  ch.  66,)  which  gives  to  judg- 
ment creditors  of  a  company  who  are  unable  to  obtain  satis- 


against  any  individual  shareholder  in  the  company  whatever 


faction 
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These  defendants  were  charged  with  being  shareholders  in 
the  Hamilton  and  Port  Dover  Railway  Company,  which  was 
incorporated  by  statute  16  Vic,  ch.  102. 

The  plaintififs  set  out  in  their  declaration  that  on  the  2nd 
of  July,  1860,  they  recovered  judgment  against  the  com- 
pany for  a  debt  of  £12,500,  and  £7  12s.  costs :  that  they 
sued  out  on  that  day  a  writ  of  fi.  fa,  directed  to  the  sheriff 
of  the  county  of  Wentworth,  against  the  goods  and  chattels 
of  tlie  company:  that  the  sheriff  returned  to  that  writ 
nulla  hona :  that  the  said  judgment  was  still  wholly  un- 
satisfied :  that  the  defendants,  on  the  1st  of  January,  1855, 
subscribed  for  and  became  holders  of  sundry  shares  of  the 
capital  stock  of  the  said  company,  on  the  terms  of  paying 
five  per  cent,  of  the  said  stock  at  the  time  of  subscribing, 
and  the  residue  of  the  stock  so  subscribed  as  it  should  be 
called  in  by  the  directors,  according  to  the  provisions  of  the 
statute  incorporating  the  said  company  : 

That  the  defendants  on  these  terms  subscribed  for  forty 
shares  of  £25  each  of  the  capital  stock,  and  had  been  ever 
since  and  still  were  holders  thereof:  that  they  paid  five 
per  cent,  on  such  stock  at  the  time  of  subscribing ;  and  that 
afterwards,  while  they  continued  holders  of  the  said  stock, 
divers  calls  were  made  for  further  instalments  to  be  paid  in 
on  account  of  the  stock,  which  calls  were  all  stated  in  the  de- 
claration, and  it  was  averred  that  they  amounted  in  all  to 
X950,  besides  interest  upon  them  to  the  further  amount  of 
£200,  all  of  which  the  defendants  failed  to  pay,  and  the 
whole  was  still  unpaid  and  in  arrear,  by  means  of  which, 
and  by  force  of  the  statutes  in  that  behalf,  an  action  had  ac- 
crued to  demand  from  the  defendants  a  sum  equal  to  the 
amount  so  in  arrear  upon  the  unpaid  stock. 

The  defendants  pleaded  as  their  second  plea  a  defence  on 
equitable  grounds,  which  was  in  substance  this : — that  by 
their  act  of  incorporation  the  said  company  was  formed  for 
the  purpose  of  constructing  a  railway  to  connect  the  waters 
of  Burlington  Bay,  at  the  city  of  Hamilton,  with  the  waters 
of  Lake  Erie,  at  or  near  Port  Dover ;  with  a  capital  of 
£500,000  to  be  divided  into  20,000  shares  of  £25  each,  to  be 
raised  by  the  persons  named  in  the  act,  or  some  of  them, 
and  by  such  others  as  might  become  directors : 
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That  the  directors  of  the  company,  in  the  name  of  the 
company,  entered  into  a  contract  with  the  plaintiifs  and  one 
Charles  Pierson,  for  making  a  portion  of  the  work  :  that  is, 
from  its  intersection  with  the  Great  Western  Railway  at 
Hamilton  to  Port  Dover,  for  the  sum  of  £304,000  : 

That  the  directors  instructed  the  said  contractors  to  pro- 
ceed with  such  work,  without  having  obtained  subscriptions 
for  the  whole  of  said  capital  stock,  or  for  a  sufficient  portion 
thereof  to  afford  a  reasonable  expectation  that  they  would 
obtain  subscriptions  for  the  whole,  or  for  enough  s^ock  to 
afford  any  reasonable  hope  or  prospect  that  the  company 
would  be  able  to  complete  the  said  railway;  the  sum  of 
£101,250,  or  thereabouts,  only  of  the  said  capital  stock  be- 
ing in  fact  then  subscribed  for  : 

That  after  the  commencement  of  the  work  that  contract 
was  abandoned  and  rescinded  by  the  company,  so  far  as  they 
could  rescind  it,  on  the  ground  that  it  had  been  obtained  by 
the  plaintiffs  and  Pierson  by  fraudulent  misrepresentations, 
which  fact  was  known  to  the  plaintiffs  and  Pierson ;  and 
that  afterwards  it  was  abandoned  and  rescinded  by  the  com- 
pany and  these  plaintiffs  and  Pierson,  and  a  new  contract 
was  entered  into  between  the  company  and  the  plaintiffs, 
whereby  the  plaintiffs  were  bound  to  perform  for  the  sum  of 
£105,250  a  portion  of  the  work  :  that  is  to  say,  a  small  por- 
tion only  of  the  said  railway,  namely,  from  its  intersection 
with  the  Great  Western  Railway  at  Hamilton,  to  the  village 
of  Caledonia,  to  connect  the  city  of  Hamilton  not  wich  the 
waters  of  Lake  Erie,  but  with  the  Buffalo  and  Lake  Huron 
Railway. 

That  the  sum  in  the  contract  last  above  mentioned  ex- 
ceeded the  amount  which  could  reasonably  have  been  expect- 
ed as  applicable  for  that  purpose,  from  the  stock  subscriptions 
of  the  said  railway,  after  paying  the  other  expenses  neces- 
sary to  complete  such  portion  of  the  said  railway. 

That  the  stock  subscribed  at  the  time  of  such  new  con- 
tract being  entered  into  did  not  exceed  £176,250,  which  in- 
cluded many  bad  subscriptions  that  could  not  be  collected, 
and  the  sum  so  subscribed  had  proved  insufficient  to  pay 
even  for  the  small  portion  of  the  said  work  agreed  to  be  per- 
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formed  by  the  plaintiffs  between  Hamilton  and  Caledonia, 
being  a  distance  of  sixteen  miles,  while  the  length  of  the  whole 
railway  from  Burlington  Bay  to  Port  Dover  was  forty 
miles  : 

That  at  the  time  of  entering  into  the  said  contracts  the 
company  had  no  means  of  completing,  nor  any  reasonable 
hope  of  being  able  to  obtain  the  means  for  completing,  the 
whole  line  to  Port  Dover,  of  which  the  plaintiffs  had  notice 
when  they  entered  into  the  said  contracts  respectively  : 

That  no  part  oi  the  railroad  had  been  completed,  nor  had 
any  work  whatever  been  performed  upon  that  portion  there- 
of between  Caledonia  and  Port  Dover  aforesaid,  nor  had  any 
more  of  the  capital  stock  been  since  subscribed  for  : 

That  the  plaintiffs'  judgment  in  the  declaration  mentioned, 
was  recovered  under  the  last  mentioned  contract : 

That  defendants  never  consented  to  the  railway  being 
constructed,  or  any  portion  of  it,  or  to  any  contract  for  the 
construction  of  it,  or  of  any  part  of  it,  being  entered  into  by 
the  company  or  directors  without  the  whole  of  the  capital 
stock  having  been  subscribed  for  ;  and  that  they  never 
waived  the  implied  condition  upon  which  they  subscribed  for 
their  forty  shares  of  stock,  namely,  that  they  were  only  to  be 
liable  to  pay  the  same  provided  the  whole  of  the  capital 
stock  was  subscribed  for  : 

"  And  so,"  the  plea  concluded,  "  the  defendants  say  they 
never  were  shareholders  in  the  said  company,  nor  liable  to 
<  pay  for  the  said  shares." 

The  plaintiffs  demurred  to  this  plea. 
The  defendants  pleaded  also,  as  their  third  plea,  this  other 
defence  on  equitable  grounds  :  That  the  defendants,  before 
and  at  the  time  of  the  alleged  subscription  for  the  said  forty 
shares  of  stock  were,  and  from  thence  hitherto  had  been 
partners,  carrying  on  the  business  of  iron-founders  in  the 
city  of  Hamilton,  under  the  name  of  "  Gurney  and  Car- 
penter :" 

That  by  the  terms  of  their  co-partnership  arrangement,  no 
one  or  two  of  them  could  bind  any  other  or  others  of  them 
by  any  such  subscription  or^  agreement  to  take  stock,  with- 
out the  consent  of  the  other  or  others  of  them ; 
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That  the  alleged  subscription  for  forty  shares  of  stock  was 
made  and  signed  by  Carpenter,  one  of  the  defendants,  in  the 
name  of  the  firm,  in  the  absence  and  without  the  consent  of 
the  said  Edward  Gurney,  but  upon  the  express  condition  that 
unless  the  said  Edward  Gurney  should  afterwards  approve 
of  and  ratify  such  subscription,  the  same  should  not  be  valid 
or  binding  in  any  way  on  the  defendants,  or  any  of  them. 

That  Edward  Gurney  never  ratified  or  approved  of  the 
alleged  subscription,  but  on  the  contrary  afterwards  refused 
to  ratify  or  consent  to  the  same. 

And  the  defendants  denied  that  they  ever  made  any  pay- 
ment upon  or  in  respect  of  the  said  forty  shares. 

The  plaintifis  demurred  to  the  third  plea,  and  also  took 
issue  upon  both  pleas. 

O'Reilly,  Q.  C,  for  the  demurrer,  cited  Tyre  v.  Wilkes, 
13  U.  C.  R.  482;  The  Galvanized  Iron  Company 
V.  Westoby,  8  Ex.  17  ;  Howbeach  Coal  Company  (Lim- 
ited) V.  Teague,  2  L.  T.  Rep.  N.  S.  187 ;  Henderson  v. 
The  Royal  British  Bank,  7  E.  &  B.  356  ;  Higgins  v.  Corpo- 
ration of  Whitby,  20  U.  C.  R.  296  ;  Powis  v.  Harding,  1 
C.  B.  N.  S.  533  ;  London  and  Continental  Assurance  So- 
ciety V.  Redgrave,  4  C.  B.  N.  S.  524. 

Freeman,  Q.  C,  Uccles,  Q.  C,  and  Jf.  0.  Cameron. 
contra,  cited  Lindley  on  Partnership,  Vol.  1.  pp.  27, 
519,  528,  529,  530,  599,  790,  812  ;  Bourne  v.  Freeth, 
9  B.  &  C.  632;  Vice  v.  Lady  Anson,  7  B.  &  C.  409; 
Pitchford  v.  Davis,  5  M.  &  W.  2;  London  and  Conti- 
nental Assurance  Society  v.  Redgrave,  4  C.  B.  N.  S.  524 ; 
Hutt  V.  Giles,  12  M.  &  W.  492 ;  Waterford,  &c.,  R.  W.  Co., 
v.  Dalbiac,  6  Ex.  443;  Norman  v.  Mitchell,  5  DeG. 
McN.  &  G.  648 ;  S.  C.  19  Beav.  278 ;  Howbeach  Coal  Co. 
(Limited)  v.  Teague,  5  H  &  N.  151 ;  Simpson  v.  Denison,  10 
Hare  51 ;  Bagshaw  v.  Eastern  Union  R.  W.  Co.,  7  Hare  114 ; 
Harvey  v.  Collett,  15  Sim.  332 ;  Cooper  v.  Webb,  lb.  454; 
Wilson  V.  Stanhope,  2  Coll,  629 ;  Be  The  General  Steam 
Printing,  &c.,  Co.,  Richardson's  case,  4  L.  T.  Rep.  N.  S. 
589 ;  Mangles  v.  Grand  Collier  Dock  Co.,  10  Sim.  519  ; 
Richardson  v.  Larpent,  2  Y.  &  Coll.  N.  C.  507 ;  Thorpe  v. 
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Hughes  et  al.,  3  M.  &  Cr.  742;  Smith  v.  Groldsworthy,  4  Q. 
B,  430 ;  Dickinson  v.  Yalpy,  10  B.  &  C.  138  ;  Fox  v.  Clif- 
ton,  6  Bing.  776,  S.  C.  9  Bing.  115 ;  The  Direct  Exeter, 
&c.,  R.  W.  Co.,  Mathew's  case,  3  DeG^.  &  Sm.  234. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  this  were  the  only  suit  pending  before  us  against  a 
stockholder  in  the  Hamilton  and  Port  Dover  Railway  Com- 
pany at  the  suit  of  a  creditor  of  the  company,  it  would  be 
more  convenient  to  consider  the  latter  of  the  two  pleas  first, 
for  if  by  reason  of  what  is  pleaded  in  it  the  subscription  is 
not  and  never  was  binding  on  all  the  co-partners  in  this  case, 
it  would  not  be  necessary  for  the  defendants  to  rely  upon 
the  other  equitable  plea ;  but  there  are  several  other  eases 
now  before  this  court  at  the  suit  of  these  creditors  against 
other  shareholders  in  the  same  railway  company,  which  turn 
entirely  on  the  sufficiency  of  the  same  defence  as  is  pleaded 
in  the  second  plea  in  this  case,  which  is  the  first  of  the  pleas 
demurred  to. 

Then  in  regard  to  that  plea,  we  are  all  of  opinion  that  it 
does  not  constitute  a  good  bar  to  the  plaintifis'  recovery. 

By  the  second  section,  of  the  act  incorporating  the  com- 
pany, 16  Vic,  ch.  102,  it  is  placed  under  the  operation  of 
the  General  Railway  Act.  We  mean  of  those  clauses  which  are 
usually  made  to  apply  to  particular  railway  companies,  and 
these  include  all  such  provisions  as  can  affect  this  case. 

The  only  statutory  provisions  which  bear  upon  the  ques- 
tion are  that  which  forms  the  charter  of  incorporation  of  the 
Hamilton  and  Port  Dover  Railway  Company,  16  Vic,  ch. 
102,  and  an  amending  act,  23  Vic,  ch.  106,  and  the  Railway 
Act  of  Canada,  ch.  66  of  the  Consolidated  Statutes  of  Canada. 

The  act  of  incorporation  contains  but  few  provisions ;  the 
3rd,  5th,  6th,  7th,  and  9th  are  all  that  have  any  bearing 
upon  the  question  whether  there  can  be  said  to  be  any  ex- 
press or  implied  condition  annexed  to  the  subscription  of 
stock,  that  the  shareholders  were  only  to  be  liable  to  pay 
their  subscriptions  provided  the  whole  of  the  capital  stofek 
was  subscribed  for,  and  they  contain  nothing  which  can  be 
said  to  support  the  plea. 

On  the  contrary,  the  clauses  we  have  referred  to  lead  to 
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the  opposite  conclusion,  though  it  may  be  correctly  said,  we 
think,  that  the  act  contains  nothing  express  upon  that  point, 
and  leaves  it  open  to  us  to  consider  whether  upon  the  general 
tenor  of  the  act,  and  upon  the  principles  which  it  may 
appear  proper  to  apply  in  such  cases,  it  can  he  said  that  any 
such  condition  is  implied. 

The  amending  act,  28  Vic,  ch.  106,  was  passed  for  a  par- 
ticular purpose,  to  enable  the  company  to  lease  their  line  of 
railway  to  any  other  railway  company  whose  line  intersects 
it,  and  who  may  be  willing  to  accept  a  lease,  or  to  amalga- 
mate or  connect  with,  or  become  the  purchasers  of  or  inter- 
ested in  the  undertakings  of  the  company,  or  to  aid  in  com- 
pleting the  construction  of  the  \vork,  and  to  provide  and 
raise,  if  necessary,  the  capital  required  for  such  purpose. 

And  in  that  same  act  there  is  a  clause  (sec.  3)  which 
recites  that,  "whereas  the  city  of  Hamilton  and  village  of 
Caledonia  have  subscribed  for  stock  in  the  said  railway,  and 
whereas  the  said  railway  is  incomplete  and  the  works  thereon 
suspended,  and  whereas  it  may  become  desirable  to  offer 
inducements  to  capitalists  or  other  railway  corporations  to 
complete  the  road ;  and  enacts  that,  "  therefore  the  city 
of  Hamilton  and  village  of  Caledonia,  or  either  of  them, 
may  surrender  or  transfer  the  whole  or  any  portion  of  the  stock 
held  by  them  to  any  party  or  parties  who  shall  undertake 
and  guarantee  the  completion  of  the  said  railway  within  three 
years." 

There  is  not,  either  in  the  atJt  of  incorporation  or  in  this, 
any  enactment  limiting  the  company  to  any  time  within 
which  their  railway  must  be  completed,  nor  do  we  find  in 
either  of  them  any  enactment  which  expressly,  or,  as  it  seems 
to  ns,  by  implication,  disables  the  company  from  contracting 
for  the  making  of  a  part  of  their  line  till  they  have  either 
raised,  or  have  a  reasonable  expectation  of  raising,  a  sufiici- 
fettt  capital  for  completing  the  whole  line. 

The  only  clauses  in  the  General  Railway  Act,  (Consol. 
Stats.  C.  ch.  66,)  which  seems  to  deserve  consideration  as  bear- 
ing on  the  case,  are  sec.  9,  sub-sec.  11,  enabling  companies 
to  borrow  money  for  making  their  railway ;  the  11th  section, 
which  shews  that  the  company  might  have  occasion  before 
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or  soon  after  commencing  the  work  to  disburse  moneys  for 
securing  lands,  to  pay  sums  awarded,  and  costs  of  reference  ; 
also  the  clauses  from  48  to  70  inclusive,  respecting  enforcing 
calls  for  stock  subscribed,  especially  the  48th,  50th,  52nd, 
53rd,  56th,  59th,  and  62nd  ;  also  sec.  80,  on  which  this  ac- 
tion is  founded,  in  favour  of  creditors  of  the  company ;  also 
sec.  117,  which  provides  that  "if  the  construction  of  the 
railway  be  not  commenced,  and  ten  per  cent,  on  the  amount 
of  the  capital  be  not  expended  thereon  within  three  years 
after  the  passing  of  the  special  act,"  (incorporating  the  com- 
pany) "  or  if  the  railway  is  not  finished  and  put  in  operation 
in  ten  years  from  the  passing  of  such  special  act,  the  cor- 
porate existence  and  powers  of  the  company  shall  cease 
and  sec.  124,  which  provides  that  the  legislature  may  an- 
nul or  dissolve  any  corporation  formed  under  this  general 
act,  but  that  such  dissolution  shall  not  take  away  or  impair 
any  remedy  given  against  any  such  corporation,  its  share- 
holders, officers,  or  servants,  for  any  liabilities  which  had 
been  previously  incurred. 

We  think  it  will  be  evident  to  any  one  going  through  this 
general  act  that  there  is  nothing  in  it  which  can  give  to 
shareholders  a  greater  right  to  resist  payment  of  the  stock 
subscribed  by  them  than  has  been  accorded  to  them  by  courts 
of  law  and  equity  in  England,  upon  a  view  of  what  is  fairly 
due  to  them  for  their  protection  on  any  of  the  grounds  of 
exemption  set  forth  in  the  plea,  though  from  some  of  the  en- 
actments to  which  we  have  referred  arguments  may  be  drawn 
which  would  be  unfavourable  to  the  right  of  the  shareholders 
to  claim  exemption  on  any  such  ground. 

We  do  not  think  it  necessary  to  point  attention  to  these 
enactments  in  detail,  and  to  explain  how  they  seem  to  us  .  to 
have  a  tendency  against  supporting  the  plea  as  a  sufficient 
defence,  because  we  think  it  clear  that  there  is  nothing  in 
any  of  the  acts  which  makes  especially  in  favour  of  the  de- 
fence, and  that  we  may  therefore  without  prejudice  to  the 
defence  cast  aside  these  enactments  in  dealing  with  the 
question  of  its  sufficiency,  and  determine  it  by  a  reference  to 
what  has  been  decided  in  like  cases  upon  reason  and  gen- 
eral principles  of  law  and  equity. 
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In  some  acts  incorporating  companies  for  works  of  this 
kind  or  other  undertakings,  it  has  been  made  an  express 
condition  that  there  should  be  no  commencement  of  the  work 
till  the  whole  amount  of  capital  named  in  the  charter,  or 
till  a  certain  amount  of  it  had  been  actually  paid.  In  Moo. 
&  Malk.  151,  The  Company  of  Proprietors  of  the  Norwich  and 
Lowestoft  Navigation  v.  Theobald,  a  case  is  reported  of  that 
kind  ;  but  there  is  not  generally  such  a  provision,  and  this 
company  was  under  no  such  restriction  by  any  thing  expres- 
sed, and  as  little  we  think  by  any  thing  that  wo  are  at 
liberty  to  imply. 

It  is  clear  that  what  is  pleaded  in  this  plea  could  be  no 
answer  in  a  court  of  law  to  an  action  by  a  creditor  under 
the  80th  clause  of  the  General  Railway  Act,  but  we  need  not 
insist  upon  this,  for  the  defendants  seem  to  be  sensible  of 
it  by  pleading  the  facts  only  as  an  equitable  defence. 

It  can  be  no  good  equitable  plea,  however,  unless  the 
same  facts  would  entitle  the  defendants  to  a  perpetual  and 
absolute  injunction  in  a  court  of  equity  against  maintaining 
such  a  suit  as  the  present;  but  that  they  plainly  could  not, 
because  the  company  may  yet,  for  all  we  can  tell,  place 
themselves  in  a  situation,  by  raising  funds  and  constructing 
their  railway,  which  would  entitle  them  beyond  question  to 
enforce  payment  of  the  stock  subscribed.  They  might  bor- 
row money,  and  so  be  bound  and  entitled  to  call  in  the  stock 
to  meet  their  liability,  or  they  might  obtain  credit  or  pay  in 
stock  for  the  work. 

The  case  of  The  London  and  Brighton  Railway  v.  Wilson, 
(6  Bing.  N.  C.  135,)  is  a  strong  authority  to  shew  that 
what  is  set  up  in  this  second  plea  would  be  no  defence  in  a 
court  of  law  against  the  company,  if  they  were  suing  the  de- 
fendants for  calls.  But  what  is  more  decisive  is  that  it  ap- 
pears to  us  plain  from  the  cases  which  were  cited  on  the  part 
of  the  plaintiff,  that  a  shareholder  could  not  obtain  in  a  court 
of  equity  an  injunction  against  the  company  calling  in  the 
subscribed  stock. 

The  cases  of  Cohen  v.  Wilkinson,  (12  Beav.  125, 1  McN.  & 
G.  481,)  and  of  Graham  v.  Birkenhead,  &c.,  Railway  Com- 
pany, (2  McN.  &  G.  146,)  make  that  clear. 
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Cohen  v.  Wilkinson,  according  to  the  view  taken  by  the 
learned  judge  who  first  disposed  of  the  case,  is  when  consid- 
sidered  an  authority  against  this  plea,  although  an  injunc- 
tion under  certain  qualifications  was  granted.  We  mean  it 
is  so  if  we  attend  to  the  principles  on  which  that  case  was 
decided  and  the  nature  of  the  order  made,  and  if  we  attend 
also  to  the  fact  that  the  learned  judge  assumed  there,  what 
certainly  is  not  by  any  means  evident  here,  that  the  com- 
pany were  making  a  small  portion  only  of  their  line  of  rail- 
way, with  the  purpose  and  intention  of  making  no  more  of 
the  line  which  it  was  intended  by  their  charter  they  were  to 
make. 

And  when  this  case  came  afterwards  in  appeal  before 
Lord  Cottenham,  (1  McK  &  G.  481,)  it  is  very  manifest 
that  a  court  of  law  could  not  have  dealt  with  the  case  in 
such  a  manner  as  in  his  lordship's  view  was  just,  for  he 
made  the  order  not  absolute,  but  until,  &c.,  in  terms  to  suit 
the  case,  and  that  would  prevent  the  injustice  that  might 
happen  if  the  company  had  been  perpetually  and  absolutely 
enjoined  not  to  proceed  with  the  work. 

And  in  Graham  v.  The  Birkenhead  Railway  Company,  which 
we  have  referred  to,  the  Master  of  the  Rolls  by  his  decision 
restrained  the  company  from  making  calls,  or  enforcing 
payment  of  calls  already  made,  for  the  purpose  of  paying 
the  debts  or  liabilities  of  the  company,  other  than  those 
debts  or  liabilities  contracted  since  the  bill  filed. 

If  we  were  to  hold  this  plea  a  good  bar,  we  should  be  in 
effect  holding  that  these  plaintiffs  should  not  be  paid  for 
their  labour  and  materials  supplied  under  a  contract  with 
the  directors  many  years  before  this  suit  was  instituted. 

Hutt  V.  Giles,  (12  M.  &  W.  492,)  and  the  London  and 
Continental  Assurance  Society  v.  Redgrave,  (4  C.  B.  N.  S. 
524,)  shew  that  in  a  court  of  law  we  should  not  be  warranted 
in  holding  it  to  be  a  condition  of  the  defendants'  subscrip- 
tion that  the  company  should  not  contract  for  any  portion 
of  the  work  till  their  whole  capital  was  subscribed. 

And  without  going  at  greater  length  into  the  cases  in 
equity,  we  feel  that  we  may  safely  venture  to  say  that  if  the 
defendants  in  any  case  of  this  kind  believe  they  have  an 
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equitable  claim  to  be  exempt  from  paying  their  calls,  when 
all  that  is  required  for  sustaining  an  action  at  law  under  the 
statute  can  be  proved  against  them,  they  must  be  told  thai 
it  is  in  a  court  of  equity  only  they  can  obtain  relief,  for  there 
conditions  may  be  imposed  and  modifications  adopted  which 
we  cannot  impose  or  adopt,  and  there  also  the  claims  to 
any  countervailing  equity  can  be  elicited  and  considered, 
which  we  see  the  Court  of  Chancery  in  such  cases  find  it 
necessary  to  attend  to  in  deciding  whether  they  ought  or 
ought  not  to  grant  an  injunction  against  suing  for  calls. 

We  have  looked  particularly  over  the  plea  with  a  view  to 
see  whether  any  thing  is  stated  in  it  which  by  demurring 
must  be  taken  to  be  admitted,  and  which  would  make  the 
plea  a  good  bar  in  a  court  of  law,  but  we  are  satisfied  there 
is  nothing  to  sustain  the  plea  as  a  legal  bar. 

The  company  were  beyond  doubt  at  liberty  to  construct  a 
portion  of  their  work  before  commencing  in  other  parts. 
The  acts  of  the  directors  legally  bound  the  shareholders  in 
any  thing  which  they  could  lawfully  do  under  their  charter, 
and  if  any  of  the  shareholders  were  dissatisfied  with  the 
course  pursued,  his  only  means  of  remedy  against  what  he 
might  conceive  unwise  or  inconsiderate,  would  be  by  his 
remonstrances  to  the  directors,  or  his  influence  on  the  elec- 
tion of  directors,  or  appeal  to  the  body  of  shareholders,  or  a 
suit  in  a  court  of  equity. 

There  is  this  statement,  it  is  true,  in  the  plea,  that  when 
the  company  contracted  for  the  making  the  road  to  Cale- 
donia, they  had  no  means  of  completing,  nor  any  reasonable 
hope  of  being  able  to  obtain  the  means  of  completing,  the 
whole  line,  and  that  the  plaintiffs  when  they  contracted  for 
and  when  they  performed  the  work  out  of  which  their  de- 
mand against  the  company  arose,  had  notice  that  this  was 
the  case.  This  is  putting  the  case  very  strongly  in  an 
equitable  point  of  view,  but  even  a  court  of  equity  would  ask 
whether  the  defendants  as  shareholders  had  not  notice  of  all 
this  as  well  as  the  plaintiffs,  for  if  they  could  thus  set 
bounds  to  hopes  of  obtaining  capital,  and  could  safely  con- 
clude that  they  never  would  be  able  to  finish  the  line  by 
any  steps  they  could  take,  yet  the  defendants  might  deprive 
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themselves  of  all  claim  to  equitable  interference  by  lying  by, 
and  allowing  contractors  to  do  work,  which  might  turn  out 
to  be  of  little  or  no  use  till  the  whole  forty  miles  of  road 
were  constructed. 

Contractors  are  not  expected  to  concern  themselves  about 
the  wisdom  of  a  company  going  on  as  rapidly  as  they  are 
inclined  to  do.  They  look  no  further  than  to  their  chances 
of  being  paid,  and  it  is  a  tolerable  proof  that  they  are  satis- 
fied  on  that  point  when  they  venture  to  do  the  work.  There 
is  no  allegation  here  of  fraudulent  collusion  or  concealment. 

That  the  defendants  never  consented,  as  the  plea  alleges, 
to  the  work  going  on  till  the  whole  stock  was  subscribed 
for,  is  of  no  consequence,  so  long  as  it  could  legally  go  on 
without  their  consent  in  particular,  which  it  certainly  might. 
The  defendants  do  not  allege  that  they  objected,  if  that 
would  avail  them. 

As  to  their  never  having  waived  the  implied  condition 
which  the  plea  speaks  of,  that  is  of  no  consequence  unless 
we  could  hold,  which  we  cannot,  that  there  was  such  a  con- 
dition implied. 

The  plea  concludes  with  the  averment  "  and  so  the  de> 
fendants  say  they  never  were  shareholders,  nor  liable  to  pny 
for  their  shares." 

If  the  plaintiffs  by  demurring  could  be  taken  to  admit 
that  as  a  fact  they  were  not  shareholders,  and  not  liable  to 
pay,  that  would  of  course  make  an  end  of  the  question 
upon  the  demurrer,  but  the  plaintiffs  by  demurring  only 
deny  that  the  conclusion  follows  from  the  premises  on 
which  it  is  rested  by  the  et  sic,  &c. 

As  to  the  third  plea,  which  also  is  demurred  to,  we  have 
no  doubt  that  one  or  two  only  of  the  co-partners  could  not 
bind  the  firm,  which  consisted  of  the  three  defendants,  by 
subscribing  stock  in  the  railway  company  without  the  con- 
sent or  acquiescence  of  the  others.  The  undertaking  had 
nothing  to  do  with  their  business  of  ironmongers,  though  it 
might  well  be  that  from  the  nature  of  their  business  they  might 
all  entertain  the  hope  that  by  their  taking  stock  in  the  com- 
pany they  might  incline  the  directors  to  throw  some  work 
on  the  line  in  their  way,  and  this  might  incline  a  jury  to 
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come  more  readily  to  the  conclusion  that  they  had  all  as- 
sented, if  they  found  that  none  of  them  had  ever  intimated 
an  objection.  We  cannot  however  gife  any  weight  to  that 
in  disposing  of  the  demurrer.  But  we  think,  to  make  the 
plea  a  good  defence,  it  should  have  averred  that  when  the 
calls  were  made  upon  them,  as  the  declaration  states,  they 
refused  to  pay  on  the  ground  that  they  were  not  share- 
holders and  were  not  liable.  They  do  deny  that  they  paid 
five  per  cent,  on  subscribing,  but  that  alone  we  think  is  not 
sufficient.  They  should  have  averred  something  to  relieve 
themselves  from  the  liability  which  would  otherwise  attach, 
if  they  allowed  the  sixteen  miles  of  road  to  be  made  at  the 
cost  of  many  thousands  of  pounds,  without  giving  some 
affirmative  intimation  that  they  were  not  shareholders  and 
would  not  pay. 

The  company,  and  those  doing  the  work  for  them,  had  no 
means  of  knowing  what  was  in  the  articles  of  co-partner- 
ship, or  what  had  passed  between  Edward  Gurney  and  his 
two  partners. 

This  suit,  we  think,  must  be  taken  as  one  subject  to  the 
principles  which  apply  to  actions  upon  other  money  demands, 
and  not  as  one  in  the  nature  of  actions  for  tort,  so  that  the 
suit  must  be  sustained  against  the  three  defendants  or  fails 
as  to  all.  It  is  to  be  considered  that  the  defence  on  the 
facts  stated  can  only  shew  that  Edward  Gurney  cannot  be 
liable  as  a  shareholder,  while  the  other  two  might  be,  be- 
cause it  is  impossible  they  could  be  exempt  on  account  of 
some  arrangement  among  them  known  only  to  themselves  ; 
but  then  if  Edward  cannot  he  held  liable,  we  suppose  the 
others  could  not  be,  in  this  joint  action  against  the  three,  so 
that  there  may  be  no  objection  against  the  plea  on  this  latter 
ground,  though  we  think  it  bad  for  the  other  reason  we  have 
mentioned  ;  and  I  incline  to  think  it  bad  also,  notwith- 
standing the  doubt  I  have  just  expressed,  as  being  pleaded 
as  a  defence  by  all,  when  in  fact  it  is  not  a  defence  for  any 
but  Edward  Gurney  hy  reason  of  the  fact  pleaded^  which  is 
what  the  plea  means,  for  a  personal  agreement  among  them- 
selves could  not  cancel  their  subscription. 

It  is  a  very  common  thing  for  firms  to  subscribe  to  such 
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undertakings  in  their  joint  name,  and  it  is  therefore  neces- 
sary, we  think,  that  if  in  fact  the  shares  have  been  sub- 
scribed for  without  tlfe  knowledge  of  all  the  members  of  the 
firm,  and  some  of  them  mean  to  contend  they  are  not  bound, 
they  should  not  apparently  acquiesce  in  their  liability  when 
they  have  been  called  upon  to  pay,  but  should  give  notice  of 
what  is  known  only  to  themselves. 

On  this  ground  we  think  the  third  plea  bad. 

Judgment  for  plaintiffs  on  demurrer. 


Moore  et  al,  v.  McKinnon. 

Action  by  creditor  of  B.  W.  Co.  against  shareholder — Set-off. 

To  an  action  by  a  judgment  creditor  of  a  railway  company  against  a 
shareholder,  defendant  pleaded  on  equitable  grounds.  2.  A  set-ofiF  for 
land  sold  by  Mm  to  the  company  ;  and,  3.  A  similar  defence,  setting  out 
that  he  had  agreed  to  sell  the  land  to  the  company  for  a  sum  named,  out 
of  which  his  stock  was  to  be  deducted,  and  the  balance  paid  to  him  in 
cash ;  and  that  the  company  had  entered  and  taken  possession  of  the 
land. 

Held,  on  demurrer,  both  pleas  bad,  for  it  was  not  averred  that  the  land 
had  been  conveyed,  and  until  then  the  company  would  not  be  liable  to 
pay  for  it. 

Qucere.  Whether  set-off  can  be  pleaded  at  all  to  such  an  action,  or  to  a  suit 
by  the  company  for  calls  on  stock. 

This  was  an  action  of  the  same  nature  as  the  last,  against 
another  shareholder,  of  five  shares  in  the  same  company. 

Defendant's  first  plea  was  similar  to  the  plea  in  that  case. 

For  a  second  plea,  upon  equitable  grounds,  defendant  said, 
that  before  the  plaintiffs  obtained  their  said  judgment  the 
said  railway  company  were,  and  still  are,  indebted  to  him, 
the  defendant,  in  a  large  sum  of  money,  to  wit,  £250,  (being 
an  amount  larger  thaii  the  said  five  shares,  and  the  intisrest 
thereon,)  for  land  sold  by  the  defendant  to  the  said  company, 
and  by  the  said  company  purchased  from  the  defendant,  but 
not  paid  for,  for  the  purpose  of  constructing  thereon  their 
railway,  by  reason  whereof  the  defendant  said  that  he  had  a 
right  to  set  off  a  sufficient  amount  of  such  purchase  money 
so  due  to  him  by  the  said  company  against  the  said  five 
shares,  and  the  interest  thereon. 

In  a  third  plea,  upon  equitable  grounds,  defendant  alleged 
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that  after  he  paid  the  sum  of  £6  5s.  upon  his  said  subscription 
for  said  five  shares,  as  set  forth  in  the  declaration,  and  before 
the  plaintiffs  obtained  their  said  judgment,  the  said  com- 
pany required  for  their  railway  certain  lands  of  the  defen- 
dant in  the  village  of  Caledonia,  in  the  county  of  Haldimand, 
or  contiguous  thereto  :  that  the  said  company  applied  to  pur- 
chase the  same  from  the  defendant,  who  agreed  in  due 
course  of  law  and  equity  to  sell  the  same  to  the  said  com- 
pany at  and  for  the  price  or  sum  of  £250,  being  more  than 
the  amount  of  said  stock  so  subscribed  for,  upon  the  condition 
that  so  much  of  the  consideration  money  of  such  purchase  as 
was  necessary  to  fully  pay  off  such  stock,  should  be  first 
applied  towards  the  full  payment  thereof,  and  that  the 
balance  of  such  purchase  money  should  be  paid  in  cash  to 
him,  the  defendant,  by  the  said  company :  that  the  said 
company  thereupon,  by  an  agreement  binding  in  law  and 
equity,  undertook  the  purchase  of  said  lands,  and  became 
the  purchasers  thereof  upon  the  said  terms,  and  became  liable 
to  pay,  and  did  not  pay,  and  had  not  paid  for  the  same ;  and 
entered  into,  and  took  possession,  and  exercised,  and  still 
exercise,  rights  of  ownership  thereof ;  by  reason  whereof  the 
defendant  says  that  the  said  stock  has  been  paid  for,  and 
that  he  has  a  right  to  set  off  the  price  of  the  said  land,  or  a 
sufficiency  thereof,  against  the  amount  of  the  said  stock  so 
by  him  subscribed  for. 

The  plaintiffs  demurred  to  each  of  these  pleas. 

O'Reilly,  Q.  C,  for  the  demurrer,  cited  Oulds  v.  Harrison, 
10  Ex.  572. 

Freeman,  Q.  C,  contra,  cited  Nowell  v.  Andover  and 
Redbridge  R.  W.  Co.  4  L.  T.  Rep.  N.  S.  393. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  give  judgment  for  the  plaintiffs  upon  the  demurrer  to 
the  defendant's  first  plea,  for  the  reasons  given  in  the  case 
of  the  same  plaintiffs  against  Gurney  and  others. 

And  as  to  the  defendant's  second  and  third  pleas,  we  find 
no  instance  of  a  set-off  pleaded  to  an  action  of  this  descrip- 
tion, by  a  creditor  of  a  company  against  a  shareholder, 
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though  in  Moore  v.  The  Metropolitan  Sewage  Manure  Com- 
pany (3  Ex.  333)  there  was  a  set-off  by  the  company  of  the 
amount  due  on  calls  against  an  action  brought  by  a  share- 
holder against  them  on  a  demand  for  work  and  labour. 
Whether  an  action  for  calls  by  the  company  could  not  be 
met  by  a  set-off  of  a  demand  for  work  and  labour,  or  other 
debt,  is  not  exactly  the  same  question ;  but  we  apprehend  at 
present  that  it  might,  for  the  right  of  set-off  should  be 
mutual. 

This  however  is  an  action  given  by  a  special  enactment 
against  the  shareholder,  and  if  the  effect  of  the  statute  is  to 
put  the  creditor  in  the  place  of  the  company  as  regards  their 
claim  for  stock,  we  suppose  they  must  take  the  remedy 
with  the  liability  to  set-off.  We  do  not  think  the  case 
cited  by  the  plaintiffs'  counsel  of  Oulds  v.  Harrison,  (10 
Ex.  573,)  applies ;  and  another  cited  from  4  L.  T.  Rep.  N.  S. 
393,  though  it  relates  to  a  company  of  this  kind,  has  no 
bearing  upon  the  right  of  set-off. 

We  doubt  whether  a  set-off  can  be  pleaded  against  calls 
for  stock.  We  find  nothing  in  the  Railway  Act  bearing 
upon  it,  except  perhaps  the  5th  section,  which  enacts,  *'  that 
every  shareholder  shall  be  liable  to  pay  the  amount  of  the 
call  so  made  in  respect  of  the  shares  held  by  him,  to  the  per- 
sons and  at  the  times  and  places  from  time  to  time  appointed 
by  the  company  or  the  directors."  This  rather  inclines  us 
to  think  that  a  set-off  should  not  be  allowed,  but  it  is  not 
clear. 

Then  as  to  the  form  of  the  second  plea.  It  does  not  state 
that  the  land  was  conveyed,  and  though  in  general  an  action 
lies  on  a  common  count  ^'for  lands  bargained  and  sold  ;  {a) 
yet  in  regard  to  these  companies  they  cannot  be  held  liable 
on  a  quantum  valehat,  but  the  price  must  have  been  awarded, 
and  tbfe  land  must  be  conveyed,  before  the  payment  can  be 
enforced. 

As  to  the  third  plea,  we  have  less  doubt  on  that.  It  is  in 
our  opinion  insufficient.  The  price  of  the  land  could  not,  we 
think,  be  set  off  till  the  land  had  been  conveyed,  which  it  is 
clear  according  to  this  plea  had  not  been  done. 


(a)  See  Hallen  v.  Runder,  1  Cr.  M.  &  R.  269. 


BARTELS  V.  BENSON. 


148 


The  11th  clause  of  The  Railway  Act  entitles  the  company  ^ 
after  an  award  has  been  made  fixing  the  sum  to  be  paid  for 
land,  to  take  possession  on  paying  or  tendering  the  sum 
awarded ;  but  the  consequence  does  not  follow,  that  if  the 
company  takes  possession  they  can  be  made  to  pay  the  price 
without  getting  a  conveyance  of  the  land.  They  may  be 
trespassers  in  taking  possession  before  payment,  but  that  is 
a  different  matter.  They  have  not  in  the  mere  possession  a 
full  consideration  for  the  price. 

Judgment  for  plaintiffs  on  demurrer. 


Bartels  v.  Benson. 

Agreement — Construction — Sale  under  power — Form  of  deed. 

An  agreement  between  defendant  and  one  S.  recited  that  S.  was  the  owner 
of  the  land  in  question,  and  had  agreed  to  convey  the  same  to  defendant 
on  payment  of  a  certain  sum  on  a  day  named,  and  that  in  default  de- 
fendant should  immediately  cease  to  have  any  right  to  the  land,  and  S. 
after  giving  a  month's  notice  might  sell,  and  after  deducting  the  amount 
due  and  interest  pay  to  defendant  any  surplus.  Defendant  then  cove- 
nanted to  pay  said  sum,  and  on  payment  thereof  S.  covenanted  to  convey 
to  him ;  and  S.  also  covenanted,  in  the  event  of  a  sale,  to  pay  defendant 
any  surplus.  S.  sold  under  the  power,  and  conveyed  to  the  plain tifiF  by 
deed  reciting  the  sale,  and  that  he,  S.,  was  the  owner  in  fee  of  the 
land.    The  plaintiff,  in  ejectment,  claimed  under  this  deed. 

There  was  reason  to  doubt  upon  the  evidence  whether  the  deed  was  not 
executed  after  the  issuing  of  the  writ,  and  upon  this  ground  the  court 
granted  a  new  trial,  with  costs  to  abide  the  event. 

Per  McLean,  J.,  the  conveyance  to  the  plaintiff  was  open  to  objection  as 
being  executed  by  S.  as  owner  in  fee,  while  the  agreement,  though  it 
recited  his  ownership,  conveyed  no  estate  to  S.  from  the  defendant,  but 
was  at  most  only  a  mortgage  with  power  of  sale. 

Ejectment  for  lot  No.  6,  on  the  west  side  of  East  Street 
in  the  village  of  Napanee. 

The  plaintiff  claimed  the  premises  under  a  deed  of  bar- 
gain and  sale  from  John  Stevenson,  bearing  date  the  7th 
day  of  March,  1861. 

The  defendant  denied  the  title  of  the  plaintiff,  and  asserted 
title  in  himself  from  John  S.  Cartwright. 

At  the  trial,  at  Kingston,  before  McLean^  J.,  the  plaintiff' 
produced  and  put  in  evidence  an  agreement  under  seal, 
bearing  date  the  7 th  of  March,  1859,  between  John  Steven> 
son  and  the  defendant,  witnessed  by  Arthur  Stevenson  and 
G-eorge  Stevenson,  whose  names  were  subscribed  as  wit- 
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nesses  to  the  execution.  The  signatures  to  that  agreement 
were  proved  by  the  plaintiff's  attorney,  who  was  called  for 
that  purpose,  and  to  prove  a  demand  made  on  defendant  on 
behalf  of  Stevenson  for  an  amount  of  money  alleged  to  be  due 
and  payable  to  John  Stevenson  under  the  terms  of  the 
agreement  with  defendant. 

The  agreement  recited  that  whereas  the  said  Stevenson 
had  become  the  owner  of  the  above  lot,  and  had  agreed  to 
convey  the  same  to  the  said  John  Benson,  on  payment  by 
him  to  the  said  John  Stevenson  of  the  sum  of  $300,  with 
interest  thereon  at  the  rate  of  fifteen  per  cent,  per  annum, 
on  or  before  the  first  day  of  April,  1860,  together  with  any 
additional  sums  which  the  said  John  Stevenson  might  in 
the  meantime  advance  to  the  said  Benson,  or  for  which  he, 
the  said  Stevenson,  might  become  liable  on  account  of  the 
said  Benson,  interest  to  be  allowed  on  such  advances  at  the 
rate  aforesaid  :  and  whereas  it  was  agreed  between  the 
parties  thereto  that  in  the  event  of  the  said  sum  of  $300 
and  interest  not  being  paid  as  aforesaid,  together  with  all  ad- 
vances so  made  as  aforesaid,  the  said  Benson  should  imme- 
diately after  such  default  cease  to  have  any  right  to  the  said 
lot  or  to  the  title  thereof,  and  thereupon  the  said  Stevenson 
should,  after  having  given  one  month's  notice  thereof  to  the 
said  Benson,  sell  and  absolutely  dispose  of  it  at  public  auction, 
or  by  private  sale,  as  he  might  deem  meet,  and  after  de- 
ducting the  said  sum  of  $300  and  interest  as  aforesaid, 
together  with  all  advances  made  and  liabilities  incurred  as 
aforesaid,  pay  over  to  the  said  Benson  any  surplus  which 
might  remain  after  such  deductions  out  of  the  purchase 
money  of  the  said  lot.  The  defendant  then  covenanted  to 
pay  to  the  said  John  Stevenson  the  said  sum  of  $300  and 
interest,  together  with  all  advances,  in  manner  and  form 
aforesaid,  on  payment  whereof  Stevenson  for  himself,  his 
heirs,  &c.,  promised,  covenanted,  and  agreed  with  said  Ben- 
son, his  heirs,  &c.,  that  he  or  they  should  and  would  well 
and  truly  convey  or  cause  to  be  conveyed  unto  the  said 
John  Benson,  his  heirs  and  assigns,  the  said  lot  number  six 
as  aforesaid.  The  said  Stevenson  further  covenanted  that 
in  default  of  payment  by  Benson  of  all  moneys  due  or  pay- 
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able  to  the  said  Stevenson,  and  interest  thereon,  and  in  case 
of  a  sale  by  the  said  Stevenson  of  the  said  lot,  he,  the  said 
Stevenson,  would  pay  over  to  the  said  Benson  any  surplus 
money  which  might  remain  after  deducting  all  moneys  due 
to  him,  the  said  Stevenson,  as  aforesaid.  On  the  back  of 
this  agreement,  also  under  seal,  and  bearing  date  the  same 
day,  and  intended  to  form  part  of  such  agreement,  there 
was  a  further  agreement  between  the  said  parties,  that  in 
case  further  advances  were  made  by  the  said  Stevenson  to 
the  said  Benson  above  the  $300  therein  named,  the  time 
of  re-payment  was  to  be  fixed  by  the  said  parties  at  or 
before  the  time  such  advances  were  made  or  liabilities  in- 
curred on  his  account. 

Mr.  Wilkinson,  as  a  witness  for  the  plaintiff,  stated  that 
a  sum  of  $823  was  then  due  from  defendant  to  Stevenson, 
including  the  $300  which  constituted  the  original  debt:  that 
he  was  aware  that  advances  had  been  made  by  Stevenson, 
but  he  did  not  know  what  time  was  given  for  re-payment. 
The  witness  also  proved  the  signature  of  George  Stevenson 
as  a  witness,  and  of  John  Stevenson  as  grantor,  to  a  deed 
produced,  dated  the  7th  of  March,  1861,  to  the  plaintiff, 
for  the  lot  in  question.  The  witness  on  the  10th  of  January, 
1861,  made  a  demand  in  writing  for  $823  as  due  to  Steven- 
son by  defendant.  No  objection  was  made  to  the  amount 
demanded,  but  defendant  said  he  would  arrange  it  with 
Stevenson.  The  account  was  made  up  by  Stevenson  him- 
self, and  its  correctness  was  not  questioned  by  defendant, 
though  he  had  often  spoken  to  the  witness  respecting  the 
matter.  The  demand  of  payment  of  the  money  due  was 
served  by  a  clerk  of  the  witness,  and  defendant  had  ac- 
knowledged the  service.  Defendant  was  living  in  the  house 
on  the  premises  at  the  time.  The  witness  was  to  have 
become  a  tenant  of  the  plaintiff  after  his  purchase,  but 
defendant  refused  to  acknowledge  his  title  at  all. 

The  deed  to  the  plaintiff  recited  the  sale  at  public  auction 
on  the  5th  of  March,  1861,  and  defendant  being  the  pur- 
chaser at  $950,  and  that  John  Stevenson  was  then  the 
owner  in  fee  simple  of  the  lot.  The  witness  drew  the  deed 
from  Stevenson  to  the  plaintiff,  and  left  it  with  Mr.  Steven- 
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son  to  be  executed.  Witness  only  got  it  back  a  short  time 
since  duly  executed.  The  date  was  filled  up  when  the  witness 
left  it  with  Stevenson,  but  witnesss  thought  it  was  not  exe- 
cuted for  some  time  after,  and  did  not  know  when  it  was 
executed.  The  witness  had  forgotten  about  the  execution  of 
the  deed  till  preparing  his  case  for  trial  a  short  time  since, 
and  then  he  got  it  back  from  Stevenson  duly  executed. 
The  lot  was  a  quarter  or  a  fifth  of  an  acre,  and  was  worth 
from  £250  to  £300. 

On  cross-examination  the  witness  said  the  writ  was  issued 
on  the  27th  of  March :  that  he  supposed  the  deed  had 
been  executed  previously,  or  he  would  not  have  issued  the 
writ,  but  he  could  not  say  whether  it  had  then  been  executed 
or  not.  On  the  day  the  writ  was  served  the  defendant  had 
applied  to  witness,  and  expressed  a  wish  that  the  plaintiff 
would  give  him  a  right  to  redeem  the  premises  at  some 
future  period,  or  to  allow  his  sons  to  do  so.  Witness  told 
him  the  plaintiff  would  not  allow  time,  and  that  he  must 
either  become  a  tenant  or  leave  the  place.  Defendant  then 
said  he  would  not  recognise  the  plaintiff 's  title. 

Draper,  then  at  the  close  of  the  plaintiff's  case,  objected, 
1.  That  the  notice  to  defendant,  demanding  the  money,  was 
insufficient :  that  it  stated  the  agreement  under  which  the 
proposed  sale  was  to  be  made  to  be  dated  on  the  17th  of 
March,  whereas  the  instrument  of  agreement  between  the 
parties  was  dated  the  7th  of  March. 

2.  That  though,  as  stated  by  Mr.  Wilkinson,  a  notice  was 
given  of  the  intended  sale  of  the  premises  in  two  newspapers, 
it  was  admitted  that  a  month's  notice  was  not  given  of  such 
sale,  and  that  a  shorter  notice  was  insufficient. 

3.  That  there  was  no  proof  of  the  delivery  to  the  plain- 
tiff of  the  deed  under  which  he  claimed  till  subsequent  to 
the  commencement  of  this  action,  or  at  any  time  till  placed 
in  the  hands  of  Mr.  Wilkinson  as  attorney  for  the  plaintiff. 

4.  That  the  evidence  shewed  it  was  not  executed  on  the 
day  it  bore  date,  and  therefore  it  was  necessary  to  shew 
that  it  was  executed  at  some  period  prior  to  the  issuing  of 
the  plaintiff's  writ,  to  enable  him  to  sustain  this  action. 

5.  That  this  action  should  have  been  brought  in  the  name 
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of  John  Stevenson  instead  of  the  plamtiff,  whose  title  was 
repudiated  by  the  defendant. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the 
defendant's  counsel  to  move  on  these  objections  in  term. 

Gwynne,  Q.  C,  obtained  a  rule  to  shew  cause  why  the 
verdict  for  plaintiff  should  not  be  set  aside,  and  a  nonsuit 
entered  on  the  grounds  raised  at  the  trial,  or  why  a  new 
trial  should  not  be  granted  upon  the  grounds  of  nonsuit 
moved  at  nisi  prius,  and  on  grounds  stated  in  an  affidavit 
filed,  the  verdict  being  against  law  and  evidence  in  this, 
that  the  plaintiff  failed  to  prove  the  legal  estate  in  the  lands 
in  question  to  be  vested  in  him  at  the  time  of  action  brought. 

The  rule  was  supported  by  G-wynne^  Q.  C,  during  the 
last  term,  and  cause  was  shewn  by  Richards^  Q.  C,  for  the 
plaintiff. 

An  affidavit  was  filed  on  each  side,  one  from  the  defend- 
ant stating  that  this  action  was  commenced  on  the  27th  of 
March  last,  and  the  writ  of  ejectment  served  upon  him 
that  day :  that  after  being  so  served  he  called  upon  John 
Stevenson,  and  enquired  of  him  whether  he  had  conveyed 
the  premises  in  question  to  the  plaintiff,  and  that  Stevenson 
assured  him  at  that  time,  and  on  two  or  three  occasions  sub- 
sequently, that  he  had  not  conveyed  the  property  to  the 
plaintiff :  that  on  the  17th  of  April  last,  he  again  called 
upon  the  said  John  Stevenson,  who  told  him  that  he  had  not 
then  conveyed  the  said  property  to  the  plaintiff :  that  the 
property  was  worth  about  $2,000,  and  that  the  advances 
made  by  Stevenson  under  the  agreement  to  the  defendant 
did  not  amount  to  more  than  about  $600 :  that  there  were 
only  four  persons  present  when  the  property  was  sold,  and 
that  it  was  hurriedly  sold  for  less  than  half  its  value. 

On  the  part  of  the  plaintiff,  the  affidavit  of  John  Stevenson 
was  filed  in  shewing  cause.  He  stated  that  the  account  the 
amount  of  which  was  demanded  to  be  paid  by  defendant  was 
made  up  by  him  and  defendant  together,  and  that  defendant 
was  perfectly  satisfied  with  it :  that  the  property  was  worth 
about  £300^  and  that  he  executed  the  deed  to  the  plaintiff 
on  the  very  day  it  was  handed  to  him,  which  to  the  best  of 
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his  recollection  was  some  time  before  the  27th  day  of  March 
last. 

The  affidavit  of  the  defendant  was  sworn  on  the  17th  day 
of  May,  and  filed,  as  appeared  on  the  endorsement,  on 
the  22nd,  on  moving  for  nonsuit  or  new  trial.  The  affi- 
davit of  Stevenson  appeared  to  have  been  sworn  on  the  29th 
and  filed  on  the  31st  of  May. 

McLean,  J. — The  plaintiff's  counsel  must  have  seen  de- 
fendant's affidavit,  and  must  have  been  aware  of  the  neces- 
sity of  shewing  when  the  deed  to  the  plaintiff  was  executed, 
for  that  point  was  raised  at  the  trial  in  consequence  of  the 
doubt  thrown  upon  it  by  the  evidence  of  Mr.  Wilkinson,  de- 
fendant's attorney.  The  plaintiff  in  positive  terms  says  that 
long  after  the  suit  had  been  commenced,  so  late  as  the  17th 
of  April,  he  was  assured  by  Stevenson  that  he  had  not  then 
executed  the  deed  to  the  plaintiff,  and  there  was  no  contra- 
diction of  that  fact  in  Stevenson's  affidavit.  All  that  he  says 
as  to  the  time  of  the  execution  is,  that  he  executed  a  deed  of 
the  said  lot  to  the  plaintiff  on  the  very  day  it  was  handed  to 
him  by  Mr.  Wilkinson,  who  prepared  the  same,  which  day, 
to  the  best  of  his  recollection,  was  some  time  before  the  27  th 
day  of  March,  the  day  on  which  the  writ  was  served  in  the 
action.  Mr.  Wilkinson  filed  no  affidavit  as  to  the  day  the 
deed  was  handed  to  Stevenson  to  be  executed,  but  he  ex- 
pressly stated  jn  his  testimony  that  it  was  not  executed  on 
the  day  it  bears  date,  and  that  he  could  not  say  when  it  was 
executed.  Then  there  are  two  subscribing  witnesses  to  the 
deed,  and  if  it  was  executed  be'fore  the  suit  was  commenced 
they  may  be  supposed  to  have  some  recollection  of  the  day 
on  which  they  subscribed  as  witnesses,  but  no  affidavit  is 
produced  from  either  of  them  on  the  subject.  There  is 
strong  reason  to  believe  from  these  circumstances  that  the 
deed  under  which  the  plaintiff  claims  was  not  executed  till 
after  the  suit  was  commenced,  and  if  so  the  plaintiff  should 
be  nonsuited  on  that  ground. 

But  there  is  another  objection  to  the  deed  produced  by 
the  plaintiff :  it  is  executed  by  John  Stevenson,  reciting  that 
at  the  time  he  was  the  owner  in  fee  simple,  whereas  it  is 
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manifest  from  the  whole  instrument  under  which  Stevenson 
claims  that  at  most  it  can  only  amount  to  a  mortgage,  with 
a  power  of  sale  in  default  of  payment  of  money.  It  is  diffi- 
cult indeed  to  give  it  even  that  character,  for  though  there 
are  recitals  that  Stevenson  had  become  the  owner  in  fee  of 
the  premises,  and  that  defendant  was  after  default  in  pay- 
ment of  the  money  to  cease  to  have  any  right  to  the  said  lot, 
there  is  not  a  word  in  the  agreement  conveying  the  estate 
to  Stevenson  or  any  interest  in  the  land.  The  agreement, 
no  doubt,  confers  sufficient  power  to  sell  the  lot  at  public 
sale,  and  to  convey  to  the  purchaser  under  the  power  given, 
but  the  deed  executed  by  Stevenson  is  not  one  under  a  power 
from  the  defendant,  but  in  his  own  right  as  the  owner  in 
fee. 

On  these  grounds  I  am  of  opinion  that  the  rule  should  be 
made  absolute  for  setting  aside  the  verdict;  but  it  seems  pro- 
bable that  the  facts  have  not  been  fully  brought  out,  and  we 
have  determined,  therefore,  not  to  direct  a  nonsuit,  but  to 
grant  a  new  trial  with  costs  to  abide  the  event. 

Burns,  J.,  concurred. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment.  . 

Rule  absolute  for  new  trial. 


The  Corporation  of  the  County  of  Essex  v.  Strong. 

Treasurer — Appointinent — Date  of  bond —  Wild  land  tax. 

A  municipal  council  elected  B.  as  their  treasurer  on  the  25th  of  January, 
and  by  by-law  passed  on  the  28th  appointed  him,  and  directed  that  he 
should  enter  on  his  duties  as  soon  as  he  should  have  executed  the  necessary 
bond.  On  the  same  day  they  passed  a  resolution  accepting  his  bond, 
which  was  dated  on  the  26th. 

Beldy  that  no  objection  would  lie  to  such  bond,  as  having  been  executed 
before  his  appointment. 

Held,  also,  that  the  treasurer  was  clearly  liable  for  defalcations  in  the  wild 
land  tax,  being  the  proper  person  to  receive  it. 

Action  against  defendant  as  surety  for  the  treasurer  of 
the  county  of  Essex,  upon  a  bond,  dated  the  26th  of  January, 
1854. 
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The  suit  was  referred  to  arbitration  at  the  assizes,  held  at 
Sandwich,  in  November,  1859,  and  an  award  made  on  the 
23rd  of  March,  1860,  that  defendant  was  indebted  to  the 
plaintiffs  in  £516  10s.  lid. 

This  award  was  upon  defendant's  application  referred  back 
to  the  arbitrator,  with  directions  to  certify  certain  facts  to 
the  court,  to  enable  them  to  determine  questions  of  law  raised 
under  the  submission. 

Among  other  information  thus  required  was,  1.  The  date 
of  all  appointments  and  re-appointments  of  B.  as  treasurer 
of  the  united  counties  of  Essex,  Kent  and  Lambton,  of  Essex 
and  Lambton,  and  of  Essex,  and  copies  of  the  instruments  or 
proceedings  by  which  such  appointments  or  re-appointments 
were  made  by  the  councils. 

2.  A  copy  of  the  original  bond  sued  on,  with  memoranda 
or  any  endorsements  thereon. 

3.  Copies  of  the  resolution  or  resolutions  (if  any)  of  the 
counties  or  county  council,  accepting  or  otherwise  relating 
to  the  bond. 

5.  The  fund  to  which  the  moneys  in  default  belonged. 
The  arbitrator  accordingly  reported  as  follows : 

1.  The  corporation  of  Essex  by  by-law  passed  on  the  28th 
of  January,  1854,  appointed  B.  treasurer.  The  by-law  re- 
cited that  the  corporation  in  council  had  on  the  25th  of 
January  elected  B.  as  treasurer,  and  then  appointed  him,  and 
directed  that  he  should  enter  upon  the  duties  of  said  office  as 
soon  as  he  should  have  executed  the  necessary  bond  for  the 
due  performance  of  the  office. 

2.  A  copy  of  the  bond  sued  on  was  returned,  dated  the  26th 
of  January,  1854,  reciting  that  B.  was  required  to  give 
security  for  the  faithful  performance  of  the  duties  of  his 
office,  and  more  especially  for  the  due  accounting  for  and 
paying  over  all  moneys  which  might  come  into  his  hands  by 
virtue  of  his  office. 

8.  A  copy  of  the  resolution  of  the  council  of  the  28th  of 
January,  1854,  shewing  that  B.  handed  in  his  bond,  and  that 
it  was  resolved  that  a  certified  copy  of  it  be  put  in  the  registry 
office  for  safe  keeping. 

4.  The  report  shewed  that  the  defalcations  were  all  for 
wild  land  taxes  for  the  county  of  Essex. 
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Prince  obtained  a  rule  nisi  in  the  Practice  Court,  return- 
able in  this  court,  to  set  aside  the  award,  on  the  following 
grounds,  among  others,  1.  That  the  want  of  any  valid 
appointment  of  B.  as  treasurer  for  the  period  during  which 
the  defendant  was  surety,  prevented  the  plaintiffs  from 
recovering.  2.  That  the  defalcations  alleged  were  in  funds 
which  the  plaintiffs  were  not  entitled  to  recover  against  defen- 
dant. 

It  is  unnecessary  to  set  out  the  other  objections,  as  they 
will  be  found  in  the  judgment  of  the  Common  Pleas,  to  which 
this  court  conformed. 

Connor^  Q.  C,  and  M.  C.  Cameron^  shewed  cause. 

Uccles,  Q.  C,  and  Prince,  supported  the  rule. 

Burns,  J. — With  regard  to  the  first  objection,  the  conten= 
tion  on  the  part  of  the  defendant  is  that  the  treasurer 
should  give  his  bond  with  surety  for  his  performance  of  the 
duties  of  treasurer  after  his  appointment  to  the  office, 
whereas  it  is  contended  that  in  this  case  he  gave  his  bond  with 
surety  before  his  appointment.  The  facts  are,  that  the 
council  elected  Bullock  to  be  Treasurer  on  the  25th  of 
January,  and  appointed  him,  and  directed  that  he  should 
enter  on  the  duties  of  his  office  so  soon  as  he  should  have 
executed  the  necessary  bond.  The  bond  bears  date  the  26th 
of  January.  The  council  by  a  by-law  dated  the  28th  of 
January,  formally  appointed  Bullock  the  treasurer,  and  by 
resolution  of  the  same  date  accepted  of  the  bond,  which  had 
been  delivered  before  then,  though  the  particular  time  is 
not  shewn.  Under  these  circumstances,  and  with  the  recital 
in  the  bond  signed  by  the  defendant,  there  is  nothing  in  the 
objection. 

With  respect  to  the  third  objection,  the  whole  of  the  defal- 
cation has  been  found  to  be  the  wild  land  taxes.  Scarcely 
any  thing  was  said  by  the  defendant's  counsel  in  support  of 
any  objection  that  this  was  not  properly  chargeable  against 
Mr.  Bullock.  Indeed  there  could  not  be  any  thing  urged 
that  would  be  available,  for  the  treasurer  is  the  proper  per- 
son to  receive  those  taxes  for  all  the  townships  in  the  county. 

With  respect  to  the  other  objections,  they  have  been  dis- 


152        queen's  bench,  trinity  term,  25  VIC,  1861. 


cussed  in  the  Court  of  Common  Pleas,  in  the  case  of  The  Cor- 
poration of  Essex  V.  Park,  and  have  been  disposed  of  in  the 
plaintiffs'  favour.  Therefore  we  will  dispose  of  them  here  in 
the  same  manner.  I  have  had  the  advantage  of  reading  the 
judgment,  and  I  quite  concur  therein. 
The  rule  must  be  discharged  with  costs. 

McLean,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


Baldwin  et  al..  Executors  of  Robert  Baldwin,  v. 
Foster. 

Lease  by  testator  of  land  not  his  own — Right  of  executors  to  recover  rent. 

In  an  action  by  the  executors  of  B.  for  use  and  occupation,  it  appeared  that 
the  land  in  question  belonged  to  the  estate  of  one  S.,  who  went  abroad 
about  1815,  and  had  not  been  heard  of.  The  testator  and  his  father  had 
managed  the  property  as  agents  for  many  years,  and  defendant  had  held 
this  land  under  and  paid  rent  to  them  in  succession  ;  but  the  evidence 
shewed  that  they  had  never  claimed  the  land  as  their  own,  and  had  re- 
ceived and  credited  the  rent  as  on  account  of  the  S.  estate,  not  knowing 
who  were  the  owners. 

Held,  that  the  executors  were  entitled  to  recover,  though  the  money  when 
received  would  not  form  part  of  the  assets  of  B.'s  estate. 

Action  on  the  common  counts,  for  use  and  occupation  in 
the  life-time  of  testator,  and  by  his  permission,  of  messuages 
and  lands  of  the  testator;  with  a  second  count  for  rent 
for  the  east  half  of  lot  25  in  the  6th  concession  of  York,  let 
by  the  testator  to  defendant,  to  hold  from  year  to  year,  at 
£2  10s.  a  year,  payable  half-yearly,  of  which  rent  there 
were  six  years'  arrears  due  at  the  time  of  testator's  death, 
which  was  still  unpaid. 

Pleas  1.  Never  indebted.    2.  Payment. 

The  particulars  rendered  of  the  plaintiffs'  claim  were  for 
six  years'  rent,  use  and  occupation  of  the  above  land,  ending 
on  the  1st  of  October,  1858. 

At  the  trial,  at  Toronto,  before  McLean,  J.,  no  attempt 
was  made  to  prove  payment  of  the  rent  sued  for,  and  the 
only  other  answer  to  the  second  count,  which  was  for  rent 
as  on  a  demise  made  to  the  defendant  by  the  testator  to  hold 
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from  year  to  year  is  (as  to  the  first  count  for  use  and  occu- 
pation) never  indebted. 

These  were  the  facts  proved  : — the  land  for  which  rent 
was  claimed  was  conveyed  many  years  ago  to  a  Mrs.  Smeath- 
man,  who  formerly  lived  in  Toronto,  and  was  the  wife  of  an 
officer  in  the  army.  She  went  abroad  with  her  husband  in 
or  soon  after  1815,  and  it  was  not  known  whether  she  was 
living  or  not,  nor  whether  she  ever  made  any  disposition  of 
the  property  after  leaving  Canada,  nor  who  were  her  heirs. 

There  was  some  evidence  that  before  she  left  Canada  a 
deed  was  made  by  her  to  the  late  Dr.  Baldwin,  father  of  the 
testator.  Any  such  deed,  it  was  assumed,  must  have  been 
upon  trust  to  sell  for  Mrs.  Smeathman,  but  no  evidence  was 
given  of  a  particular  search  for  the  deed,  nor  of  its  destruc- 
tion or  loss,  nor  of  its  contents,  nor  any  positive  evidence 
that  such  a  deed  was  ever  made. 

The  late  Dr.  Baldwin  had  rented  this  land  to  the  defend- 
ant many  years  ago,  and  received  rent  for  it  from  him,  and 
after  his  death  his  son,  the  late  Robert  Baldwin,  in  like  man- 
ner permitted  the  defendant  to  occupy  the  farm  upon  a  cer- 
tain rent,  which  was  from  time  to  time  paid. 

In  October,  1852,  an  arrear  of  four  years'  rent  at  $10  a 
year  was  sued  for  and  recovered  by  the  late  Robert  Baldwin 
in  the  Division  Court.  In "  the  book  in  which  the  payments 
of  rent  were  entered  there  was  a  heading  to  the  account  of 
the  "  Smeathman  Estate."  The  witness  who  proved  the 
entries  and  payments  swore  that  he  wrote  that  heading  know- 
ing nothing  of  the  Smeathman  family,  or  which,  if  any  of 
them,  was  living  and  seised  of  the  estate,  and  so  made  the 
entry,  adding  to  it  "  clients  not  known." 

Mr.  Robert  Baldwin  died  in  December,  1858,  and 
this  action  was  brought  by  his  executors  for  rent  which  had 
all  accrued  in  his  life-time  and  after  Dr.  Baldwin's  death  : 
that  is,  rent  up  to  October,  1858. 

Mr.  Adam  Wilson,  who  gave  evidence  in  the  case,  stated 
that  he  had  conducted  business  for  Dr.  Baldwin  and  for  Mr. 
Robert  Baldwin,  during  the  times  spoken  of,  and  that  a  re- 
ceipt produced  was  given  by  one  of  his  clerks. 

That  was  a  receipt  dated  26th  January,  1853,  and  read 
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thus:  "Received  from  William  Foster"  (this  defendant) 
"the  sum  of  <£2  10s.,  being  for  one  year's  rent  due  1st  of  Oc- 
tober now  last  past,  on  his  holding  in  the  6th  concession  of 
the  township  of  York,  belonging  to  the  Smeathman  estate." 
The  land  mentioned  was  the  same  for  which  rent  was  claimed 
in  this  action. 

The  property,  Mr.  Wilson  stated,  was  never  claimed  as 
the  property  of  the  Messrs.  Baldwin  individually,  but  in 
dealing  with  the  tenants  the  holdings  or  leases  were  given 
by  the  Baldwins  in  succession  as  from  themselves,  as  the 
witness  thought.  Whether  the  name  of  Smeathman  had 
been  mentioned  in  any  lease  he  could  not  say ;  the  Bald- 
wins, he  said,  were  landlords  of  the  premises  as  between 
themselves  and  the  tenants,  but  they  did  not  claim  the  pro- 
perty as  their  own  as  between  them  and  the  Smeathmans. 
Another  witness,  who  had  received  rents,  swore  that  the 
Baldwins  had  never  claimed  the  land  as  their  own,  but  had 
always  acted  on  behalf  of  the  Smeathman  estate  as  agents. 

It  was  proved  that  in  September,  1814  a  deed  had  been 
made  of  the  land  in  question  by  one  Bobert  McDonell  and 
his  wife  to  Miss  Arabella  McDonell  (their  daughter)  after- 
wards Mrs.  Smeathman. 

The  learned  judge  ruled  that  as  the  land  did  not  in  fact 
belong  to  the  late  Robert  Baldwin  the  rent  would  not 
when  collected  in  this  action  form  part  of  the  assets  of  the 
estate,  and  therefore  the  executors  could  not  maintain  the 
action,  and  under  his  direction  a  verdict  was  given  for  the 
defendant. 

Q.  S.  Patterson  obtained  a  rule  nisi  for  a  new  trial  on 
the  law  and  evidence  and  for  misdirection,  in  ruling  that  the 
evidence  did  not  shew  the  plaintilf  entitled  to  recover  the 
rent  sued  for  as  assets  of  the  estate  of  the  testator,  and  that 
on  that  account  the  action  could  not  be  maintained.  He 
cited  Panton  v.  Jones,  3  Camp.  372 ;  Doe  Harvey  v.  Fran- 
cis 2  Moo.  &  Rob.  57  ;  Claridge.v.  Mackenzie,  4  M.  &  Gr. 
143 ;  Cuthbertson  v.  Irving,  4  H.  &  N.  742 ;  Irving  v. 
Cuthbertson,  6  Jur.  N.  S.  1211. 

Carrier ony  Q.  C,  and  Harman,  shewed  cause,  and  cited 
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Delaney  v.  Fox,  2  C.  B.  N.  S.  768 ;  Williams  on  Exrs.,  vol. 
L,  p.  730 ;  Baldwin  v.  Burd,  et  al.  10  C.  P.  511 ;  Doe  Rad- 
enhurst  v.  McLean,  6  U.  C.  B.  530  ;  Doe  Boulton  v.  Walker, 
8  U.  C.  R.  571 ;  Pomeroy  v.  Dennison,  13  U.  G.  R.  283 ; 
Woodf.  on  L.  &  T.  614-615 ;  Mountnoy  v.  Collier,  1  E.  & 
B."  630;  Doe  Lowden  v.  Watson,  2  Stark.  230  ;  Tenner  v. 
Duplock,  2  Bing.  12  ;  Petrie  v.  Nuttall,  11  Ex.  569  ;  Weld 
V.  Baxter,  lb.,  816  ;  Gouldsworth  v.  Knights,  11  M.  &  W. 
337 ;  Fleming  v.  Gooding,  10  Bing.  549 ;  Piatt  on  Leases, 
52;  Doe  v.  Oliver,  Sm.  Lea.  Cas.  4th  Ed.,  Vol.  II.  653. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  seems  to  have  been  directed  to  be  given  for 
the  defendant  in  consequence  of  a  misapprehension  at  the 
moment  by  the  learned  judge  presiding,  that  inasmuch  as  the 
rent  claimed  would  not,  if  recovered  by  the  executors  in  this 
action,  form  assets  of  the  estate  of  the  testator,  they  could 
not  therefore  have  judgment  for  it.  There  have  been  many 
cases  in  which  executors  have  been  suing  as  executors  upon 
contracts  made  by  themselves,  though  on  behalf  of  the  estate, 
and  in  which  it  has  been  contended  that  because  they  could 
in  such  cases  have  sued  in  their  own  name  they  must  be  held 
incapable  of  recovering  as  executors  ;  but  the  courts  have 
held  that  in  cases  of  the  kind  we  have  just  mentioned  they 
might  bring  their  action  either  way,  and  that  it  did  not  fol- 
low that  because  they  could  recover  in  their  own  name,  when 
the  dealing  had  been  with  themselves,  they  were  therefore 
disabled  from  recovering  as  executors.  The  true  test,  it  has 
been  held,  of  the  right  to  sue  if  they  please  in  their  repre- 
sentative capacity  in  such  cases,  is  whether  the  money,  when 
collected,  w^ould  form  part  of  the  assets  of  the  estate,  for  if 
it  w^ould  then  they  might  sue  as  executors,  though  they  were 
not  bound  to  do  so. 

But  it  is  not  held  that  whenever  the  money  when  collected 
would  not  form  part  of  the  assets  of  the  estate — that 
would  not  be  distributable  under  the  statute,  and  form  part 
of  the  personalty  devised  by  the  will,  or  be  applicable  to  the 
payment  of  the  debts  of  the  estate ;  it  has  not  been  held,  wc 
say,  that  in  such  cases  the  money  cnnnot  be  sued  for  by  the 
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executors  in  their  representative  capacity.  All  the  rent 
claimed  in  this  case  had  fallen  due  in  the  late  Mr.  Robert 
Baldwin's  life-time.  If  he  were  alive  now,  and  could  sue  for 
it,  his  executors  can  under  the  actual  circumstances  equally 
sue  for  it  as  his  executors,  and  if  they  recover  what  being 
recovered  by  him  he  would  have  had  to  account  for  to  the 
Smeathman  estate  the  executors  will  hold  it  in  like  manner, 
subject  to  an  obligation  to  account  to  the  owner  of  the  fee 
whenever  such  owner  appears  and  makes  good  his  claim. 

We  think,  therefore,  the  verdict  was  given  under  an  erro- 
neous view  of  the  law  on  the  point  referred  to,  and  that  the 
jury  cannot  be  held  to  have  found  by  their  verdict  that  the 
defendant  did  not  hold  under  the  late  Mr.  Baldwin  as  his 
tenant.  If,  indeed,  we  thought  it  clear  upon  the  evidence 
that  the  action  must  have  failed  at  any  rate,  on  the  ground 
that  the  defendant  could  only  be  looked  upon  as  holding 
under  such  person,  whoever  he  may  be,  as  represents  the  right 
once  conveyed  to  Mrs.  Smeathman,  and  that  the  relation  of 
landlord  and  tenant  as  between  Mr.  Baldwin  and  this  defen- 
dant did  not  exist  in  the  period  for  which  rent  is  claimed,  we 
should  not  be  for  disturbing  the  present  verdict,  if  the  event 
of  another  trial  could  only  be  the  same  as  the  last. 

But  we  are  at  present  quite  of  the  opinion  that  upon  the 
evidence  that  was  given  the  jury  could  well  have  found  that 
the  defendant  went  into  possession  under  Mr.  Baldwin,  con- 
senting to  hold  under  him,  and  to  pay  him  rent  as  the  person 
demising,  and  in  that  case  he  could  not  enjoy  possession  and 
claim  afterwards  that  no  one  but  the  real  owner,  who  it  is 
proved  is  not  now  known,  and  cannot  be  traced,  can  compel 
him  to  pay  the  rent.  No  doubt,  if  it  was  well  understood 
that  Mr.  Baldwin  demised  in  the  name  of  any  other  person 
as  the  landlord,  and  as  the  agent  of  such  person,  and  not 
otherwise,  then  no  relation  of  landlord  and  tenant  could  be 
held  to  have  existed  between  him  and  the  defendant ;  but 
we  think  the  case  is  one  of  a  diflferent  complexion,  and  that 
it  would  not  make  the  defendant  at  all  less  accountable  to 
Mr.  Baldwin  for  the  rent,  that  he  stated  at  the  time  that  the 
land  was  not  actually  his  own,  though  he  could  not  say  cer- 
tainly whose  it  was,  provided  the  defendant  agreed  to  accept 
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him  as  his  landlord,  and  to  enjoy  under  him,  leaving  him  to 
pay  over  the  rent  to  the  true  owner,  whenever  he  appeared. 

The  rule  for  a  new  trial  should  be  made  absolute  without 
costs. 

Rule  absolute. 


Reeves  v.  The  Corporation  op  the  City  of  Toronto. 

Improper  construction  of  drain — Liability  of  Corporation — Damages. 

In  the  city  of  Toronto  the  corporation  take  upon  themselves  the  construc- 
tion of  drains  required  to  lead  from  the  houses  into  the  main  sewers.  The 
plaintiff  gave  notice  in  the  usual  way  to  the  committee  of  the  council 
forming  the  board  of  works,  that  he  wished  a  drain  made,  and  paid  the 
sum  demanded.  The  drain  was  constructed  under  the  superintendence 
of  the  city  engineer,  by  the  contractors  with  the  city,  but  so  unskilfully 
made  that  it  would  not  carry  off  the  water,  and  in  times  of  flood' the  water 
and  filth  from  the  main  sewer  flowed  back  through  the  drain  into  the 
plaintiff's  cellar,  putting  him  to  much  inconvenience,  which  he  had  en- 
dured for  several  months  without  being  able  to  obtain  redress. 

Held,  that  an  action  would  lie  against  the  corporation,  and  that  $325  dama- 
ges was  not  excessive. 

Held  also,  that  a  by-law  to  authorise  the  making  of  the  drain  was 
unnecessary. 

The  plaintiif  complained  in  his  declaration,  that  his  pre- 
mises were  flooded  by  means  of  a  drain  being  unskilfully  and 
improperly  made  by  the  defendants,  and  their  officers  and 
servants,  to  lead  the  water  from  his  dwelling  house  to  the 
main  sewer  on  Queen  Street,  stating  various  injuries  arising 
from  the  alleged  overflowing. 

The  complaint  was,  that  the  drain  from  the  cellar  was  laid 
too  low,  so  that  the  water  from  the  sewer  frequently  flowed 
back  by  the  private  drain  into  the  plaintiff 's  cellar. 

There  were  three  counts.  In  the  first  the  plaintiff  com- 
plained that  the  defendants  wrongfully  and  improperly  caused 
a  drain  to  be  dug  and  made  from  their  main  sewer  upon 
Queen  street  into  the  plaintiff's  cellar,  which  cellar  was 
deeper  than  the  sewer,  whereby  the  foul  water  in  the  sewer 
flowed  and  was  forced  back  through  the  drain  into  the  plain- 
tiff's cellar. 

The  second  count  charged  in  substance,  that  the  plaintiff 
and  other  proprietors  were  allowed  to  have  drains  from  their 
cellars  to  the  main  sewer,  paying  for  the  making  of  such 
drains,  which  were  to  be  constructed  under  the  direction 
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persons  employed  for  that  purpose  by  the  defendants  :  that 
the  plaintiff  did  pay  for  a  drain  from  his  cellar,  which  the 
defendants  procured  to  be  made,  but  which  was  so  improperly 
made  that  the  water  ran  through  it  from  the  public  sewer 
into  the  plaintiff's  cellar. 

In  a  third  count  the  case  was  stated  in  a  manner  some- 
what different,  but  the  same  in  substance  and  effect. 

The  defendants  pleaded  not  guilty,  and  to  the  second  and 
third  counts  they  pleaded  that  the  plaintiff  did  not  pay  for 
making  his  drains,  as  stated  in  those  counts. 

At  the  trial,  at  Toronto,  before  Robinson,  C.  J.,  it  did  not 
appear  that  the  corporation  had  passed  any  by-law  for  the 
regulation  of  the  manner  in  which  private  drains  might  be 
constructed  for  draining  the  houses  and  premises  of  proprie- 
tors, by  drains  opening  into  the  main  sewers ;  but  there  was, 
it  appeared,  a  committee  of  the  city  council,  forming  a  board 
of  works,  through  which  matters  of  that  kind  were  managed, 
and  it  was  proved  that  a  system  of  proceeding  had  been 
established,  which  was  generally  understood  and  conformed 
to.  When  any  party  desired  to  have  his  premises  drained 
by  a  ditch  entering  the  main  sewer,  he  applied  to  the  board 
of  works,  and  made  his  wish  known,  stating  such  particulars 
as  would  enable  the  proper  officer  to  compute  the  cost  of  the 
drain.  The  proprietor  then  paid  the  amount  required,  of 
which  a  memorandum  was  given  to  him,  and  the  corporation 
had  the  drain  made  under  the  inspection  of  the  city  engineer, 
by  contractors  who  had  undertaken  to  perform  all  such  works 
for  the  corporation. 

The  plaintiff  in  this  case  made  his  application,  and  was 
referred  to  the  secretary  of  the  board  of  works.  He  was 
told  that  $19.59  was  the  sum  he  must  pay,  and  on  the  26th 
of  March,  1860,  he  paid  it  to  the  city  chamberlain,  and  ob- 
tained his  receipt.  The  defendants  then  took  their  own 
course  for  making  the  drain,  through  their  engineer,  superin- 
tendent and  contractors.  The  plaintiff's  house,  which  he 
was  building,  and  was  desirous  of  having  drained,  was  on 
Queen-street.  The  cellar,  which  he  was  excavating,  was  open 
to  examination  and  inspection  throughout. 

A.  person  employed  by  the  city  went  to  it,  and  placed  a. 
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pipe  in  the  wall  of  the  cellar,  which  was  to  form  the  com- 
mencement of  the  drain,  and  then  the  city  contractor  went 
to  work,  and  made  a  drain  into  the  main  sewer.  The  plain- 
tiff found,  when  all  was  done,  that  the  pipe  was  not  only  too 
high  to  take  off  the  water  from  the  cellar,  but  that  the  fall 
from  the  cellar  wall  to  the  surface  of  the  water  in  the  main 
sewer,  which  is  a  distance  of  forty-four  feet,  was  so  small — 
only  an  inch,  or  at  most  an  inch  and  a  half  in  the  whole  dis- 
tance— that  the  drain  did  not  carry  off  the  water,  and  when- 
ever, during  heavy  rains,  the  water  rose  in  the  main  sewer, 
a  great  quantity  of  water  and  liquid  filth  from  the  sewer 
flowed  out  of  the  sewer  by  the  private  drain  into  the  plain- 
tiff's cellar,  causing  an  intolerable  nuisance  and  inconveni- 
ence, and  interrupting  his  business  of  baker,  to  his  great 
damage. 

He  represented  this  to  the  chairman  of  the  board  of  wwks, 
to  the  city  inspector,  and  to  the  engineer,complaining  through- 
out the  summer  of  the  damage  he  was  suffering.  In  Novem- 
ber, 1860,  after  the  premises  had  been  inspected  and  ex- 
amined, he  petitioned  formally  for  redress  to  the  common 
council,  and  the  petition  was  referred  to  the  board  of  works. 
The  matter  was  considered,  and  it  was  resolved  by  the  board 
of  works  that  the  drain  should  be  cut  off,  and  made  good  at 
the  expense  of  the  corporation,  and  that  Mr.  Reeves  should 
be  paid  back  the  money  received  from  him  for  making  the 
insufficient  drain.  The  city  council,  however,  though  they 
had  the  drain  cut  off,  declined  to  refund  the  $19.59,  and  the 
plaintiff  in  consequence  brought  this  action. 

It  was  proved  that  the  ordinary  rule  was  to  allow  an  inch 
fall,  or  more,  in  every  twelve  feet  in  such  drains,  according 
to  which  rule  there  should  have  been  a  fall  of  five  inches  in- 
stead of  one,  made  in  the  plaintiff's  drain. 

The  jury  found  a  general  verdict  for  the  plaintiff,  and 
!|325  damages. 

Cameron^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial  on  the 
law  and  evidence,  and  for  excessive  damages.  He  cited 
Consol.  Stats.  U.  C,  ch.  54,  sec.  297,  sub-sec.  18 ;  Mayor, 
&c.,  of  Lyme  Regis  v.  Henley,  2  Gl,  k  F.  331 ;  Grant  on 
Corporations,  283,  284,  note  /. 
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Robert  A.  Harrison  shewed  cause,  and  cited  Farrell  v. 
The  Mayor  and  Town  Council  of  London,  12  U.  C.  K.  343 ; 
Brown  v.  The  Municipal  Council  of  Sarnia,  11  U.  C.  R.  87 ; 
Alston  V.  Grant,  S  E.  &  B.  128 :  McDonald  v.  Cameron,  4 
U.  C.  R.  1 ;  Robertson  v.  Meyers,  7  C.  P.  423  ;  Mayne  on 
Damages,  347. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  corporation  would  have  done  better  to  have  paid  the 
small  sum  which  had  been  charged  to  the  plaintiff,  and 
received  from  him  for  making  a  drain,  which  was  much 
worse  than  useless,  and  I  have  no  doubt  the  jury  thought 
that  their  conduct  in  the  matter  had  been  unreasonable.  In 
declining  to  return  the  money  they  acted  on  the  advice  of 
their  engineer,  who  it  seems  to  us,  took  too  rigid  a  view  of 
the  matter. 

The  corporation  acts  judiciously,  we  think,  in  insisting  on 
having  these  drains  made  under  the  direction  of  their  officers, 
and  by  their  own  workmen  and  contractors,  instead  of  the 
private  proprietors,  for  it  would  not  do  to  allow  all  persons  to 
break  into  the  main  sewer,  and  make  drains  at  their  discre- 
tion. Besides  the  inconvenience,  the  health  of  the  com- 
munity would  suffer  from  such  a  course,  for  the  nuisance 
occasioned  by  defective  drainage  may  often  give  rise  to  a 
wide-spread  evil,  injuring  many  more  than  the  persons  on 
whose  premises  the  cause  of  the  nuisance  exists.  It  seems 
a  necessary  policy  therefore  in  the  corporation  to  keep  the 
matter  in  their  own  hands,  for  the  welfare  of  the  commu- 
nity, and  no  doubt  that  is  their  only  reason.  But  then,  as 
they  do  for  good  reasons  prevent  proprietors  from  making 
the  drains  they  require,  and  oblige  them  to  have  it  done  by 
the  city  engineer  and  contractors,  it  is  manifestly  just  and 
necessary  that  the  corporation  should  see  that  the  thing  is 
done  as  it  ought  to  be. 

No  person  can  consider  the  evidence  in  this  case,  we 
think,  without  being  satisfied  that  there  was  in  this  instance 
an  entire  want  of  that  attention  to  the  purpose  which  the 
drain  was  to  answer,  and  to  its  perfect  construction,  which 
was  necessary  to  the  due  performance  of  the  work.    In  fact 
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no  one  seemed  to  concern  himself  about  it  while  it  was  going 
on,  for  the  purpose  of  ascertaining  whether  it  was  being 
rightly  made.  All  was  left  to  the  labourers,  who  declared 
they  knew  nothing  themselves  about  the  comparison  of  level 
between  the  sewer  and  the  cellar,  and  had  no  instructions  or 
information  given  to  them  about  it.  It  was  proved  that 
there  was  a  collection  of  sediment  in  the  main  sewer  ten 
inches  deep,  and  the  water  which  flowed  over  that  in  times  of 
flood  from  rains  or  melted  snow,  would  so  raise  the  level  of 
the  top  of  the  water  in  the  sewer  that  the  water  and  stufi"  in 
it  must  be,  as  they  were,  thrown  back  into  the  cellar.  The 
evil  was  in  this  case  by  no  means  trifling  or  imaginary, 
but  was  very  serious. 

An  attempt  was  made  to  prove  that  the  plaintiff  brought 
the  mischief  on  himself  by  digging  his  cellar  too  low,  espe- 
cially in  the  back  part  of  it,  and  it  was  insisted  that  he 
should  have  taken  care  that  he  did  not  make  the  cellar  so 
deep  that  the  pipe  which  had  been  placed  in  the  wall  would 
be  above  the  bottom  of  the  cellar,  and  so  would  not  carry  off 
the  water.  But  we  cannot  say  that  the  jury  did  wrong  in 
not  holding  the  plaintiff  responsible  for  the  evils  he  com- 
plained of.  The  engineer,  or  some  one  employed  by  him, 
should  have  seen  that  the  drain  was  not  being  blindly  car- 
ried forward.  All  was  open  to  inspection.  If  the  back 
part  of  the  cellar  was  a  few  inches  lower  than  the  front,  and 
too  low  for  the  pitch  of  the  sewer,  the  consequence  of  that 
would  be  that  the  water  coming  from  the  surface  or  from 
springs  into  that  part  of  the  cellar  would  not  find  its  way 
into  the  sewer ;  but  that  circumstance  could  not  account  for 
the  filth  coming  up  from  the  sewer  by  the  pipe  which  the 
defendants'  engineer  had  inserted  in  the  wall. 

Those  witnesses  who  were  best  able  to  judge,  such  as  the 
acting  City  Engineer,  Brunei,  the  Chairman  of  the  Board  of 
Works,  the  City  Inspector  and  others,  gave  evidence  which 
strongly  supported  the  plaintiff's  case,  and  shewed  that  no 
proper  attention  had  been  given  to  the  work. 

As  to  the  damages,  we  are  not  sure  that  they  were  exces- 
sive.   The  plaintiff  suffered  much  injury  and  inconvenience. 

Then  as  to  any  legal  question,  it  does  not  appear  to  us 
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that  the  case  affords  room  for  any.  There  was  no  necessity 
that  the  defendants  should  pass  a  by-law  on  the  subject, 
certainly  not  in  regard  to  every  small  drain  that  was  to  be 
made,  though  it  would  seem  right  and  proper  that  there 
should  be  a  general  by-law  upon  the  subject,  laying  down  a 
certain  system  of  proceeding. 

That  the  corporation  did  in  fact,  through  their  servants, 
make  the  drain  complained  of  is  plainly  proved,  and  the 
question  whether  the  work  was  badly  done,  and  occasioned 
the  damage  complained  of,  was  also  clearly  resolved  by  the 
evidence  in  favour  of  the  plaintiff.  What  is  complained  of 
is  negligence.  The  action  is  founded  in  tort,  and  it  cannot 
be  held  that  every  complaint  of  that  kind  must  be  founded 
on  some  by-law,  or  must  grow  out  of  some  act  or  contract 
under  seal,  and  in  that  way  binding  upon  the  defendants. 

The  defendants  do  not  deny  by  their  pleas  that  they 
undertook  to  make  this  drain,  and  did  make  it ;  they  only 
deny  that  they  were  guilty  of  negligence  in  their  manner  of 
doing  it.  That  and  a  denial  of  the  plaintiff  having  paid 
them  the  money  they  required,  which  it  is  certain  he  did 
pay,  are  the  only  defences  they  set  up.  That  the  defend- 
ants need  not  have  made  the  drain  unless  they  had  chosen, 
is  no  defence  that  can  be  urged  by  them  so  long  as  it  is 
admitted  that  they  did  make  it,  and  exacted  and  received 
the  charge  they  imposed  for  making  it. 

A  case  very  lately  decided  in  England,  of  Cowley  v.  The 
Corporation  of  Sunderland,  to  be  found  in  the  Weekly 
Reporter  of  the  8th  of  June  of  this  year,  page  668,  is  in 
point  to  shew  that  an  action  of  this  kind  will  lie  against  a 
corporation  in  consequence  of  their  illegal  or  negligent  con- 
duct, though  they  may  not  have  imposed  any  such  duty 
upon  themselves  by  a  contract  or  resolution  under  their 
seal. 

We  refer  also  to  the  case  in  our  own  court  of  Farrell  v. 
The  Corporation  of  London,  (12  U.  C.  R.  343.) 
We  think  this  rule  must  be  discharged. 

Rule  discharged. 
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McGiNNis  V.  Corporation  of  the  Village  of  Yorkville. 

Building  contract— Pleading— Agreement  to  refer  disputes— Penalty  for  delay 
—Attachment  orders  against  plaintiff— Evidence  of  submission  and  award. 

Declaration  for  work  and  materials,  &c.  Pleas — 2.  That  the  work  was 
done  under  a  sealed  contract  between  the  plaintiff  and  defendants,  by 
which  the  plaintiff  covenanted  for  a  fixed  sum  to  erect  a  town-hall  for 
defendants,  and  it  was  provided  that  no  deviation  should  be  made  from 
the  specifications  without  the  authority  of  the  architect^  who  should  bo 
at  liberty  to  alter  or  vary  the  work,  and  add  or  deduct  the  value  of  such 
difference  from  the  contract  price :  that  a  weekly  statement  should  be 
rendered  to  the  architect  of  all  work  which  the  contractor  might  deem 
extra,  and  no  other  extra  work  should  be  allowed  for :  that  the  plaintiffs 
rendered  no  statement  of  extra  work  :  that  the  architect  directed  certain 
small  variations,  which  lessened  the  contract  price,  and  far  exceeded 
any  extra  work  done  by  the  plaintiff;  and  so  defendants  alleged  that  all 
the  plaintiff  could  claim  for  the  work,  &c.,  mentioned  in  the  declaration 
was  less  than  the  contract  price,  and  that  during  the  progress  of  the  work 
they  paid  more  than  that,  and  more  than  he  was  entitled  to. 

3.  On  equitable  grounds,  that  the  plaintiff  covenanted  to  complete  the  work 
on  the  15th  of  August,  1860,  under  a  penalty  of  £10  a  week  beyond  that 
time :  that  no  statement  of  extra  work  was  furnished :  that  the  work  was 
not  finished  for  nineteen  weeks  after  the  day  contracted  for,  for  each  of 
which  weeks  defendants  claimed  £10,  and  after  deducting  this  sum  de- 
fendants paid  more  than  the  plaintiff  was  entitled  to  under  the  contract. 

4.  That  it  was  agreed  by  the  contract,  under  which  the  work  claimed  for  was 
done,  that  all  disputes  should  be  referred  to  the  architect :  that  the  defend- 
ants paid  more  than  the  contract  price :  that  differences  arose  as  to  the 
work  done,  and  the  omissions,  variations,  and  extra  work  claimed  for, 
which  said  matters  in  difference  formed  the  sole  subject  of  the  plaintiff's 
claim  in  this  suit,  and  that  these  were  referred  to  the  architect,  who 
awarded  that  the  plaintiff  was  indebted  to  defendants  in  $579-32,  for 
work  omitted,  less  $253.70,  due  to  him  for  extra  work.  ' 

G.  This  plea  set  up  several  attachment  orders  obtained  by  judgment  credi- 
tors of  the  plaintiff,  alleging  as  to  one  that  it  was  directed  that  the  credi- 
tor should  be  at  liberty  to  proceed  against  defendants ;  and  that  the  others 
were  duly  served  upon  defendant  and  plaintiff. 

Heldy  on  demurrer,  second,  third  and  fourth  pleas  good,  sixth  plea  bad. 

At  the  trial  it  appeared  that  the  plaintiff  on  the  8th  of  January,  1861,  had 
furnished  defendants  with  a  statement  of  his  claim  for  extras.  *  The 
architect  informed  him  that  he  was  going  to  ascertain  what  was  due, 
having  been  requested  by  defendants  to  do  so,  and  the  plaintiff  made  no 
objections,  but  gave  him  his  statement  endorsed  "for  the  architect,"  who 
afterwards  made  his  award,  and  gave  it  to  defendants,  but  not  to  the 
plaintiff. 

Ueld,  with  the  contract,  suflSicient  to  prove  the  fourth  plea. 

Action  on  the  common  counts,  for  work  done  and  mate- 
rials provided,  goods  sold  and  delivered,  money  paid,  money 
had  and  received,  and  upon  an  account  stated. 

Pleas — 1.  Never  indebted ;  upon  which  issue  was  joined. 

2.  That  the  work  done  and  materials  provided,  and  goods 
and  moneys  mentioned,  were  done  and  provided  under  a 
special  contract,  made  and  entered  into  under  the  hands  and 
seals  of  the  respective  parties,  dated  the  15th  November, 


164        queen's  bench,  trinity  term,  25  VIC,  1861. 

1859,  providing  for  the  erection  and  completion  of  a  town- 
hall  for  the  corporation,  and  for  the  payment  by  the  defen- 
dants therefor :  that  both  parties  were  bound  by  the  terms 
of  such  contract :  that  the  plaintiff  covenanted  thereby,  in 
consideration  of  X1687  10s.,  to  find  materials,  and  execute 
and  perform  all  the  mason's,  bricklayer's,  stone-cutter's, 
carpenter's,  joiner's,  plasterer's,  plumber's,  painter's,  gla- 
zier's, tinsmith's,  blacksmith's,  and  other  work  of  every 
kind  required  to  be  done  in  the  erection  and  finishing  of 
the  town-hall,  which  said  works  were  specified  and  repre- 
sented in  certain  plans  and  specifications  declared  to  be 
incorporated  with  the  contract ;  and  that  the  plaintiff  should 
in  all  things  concerning  the  performance  of  the  work  obey, 
abide  by,  and  keep  all  the  conditions  set  forth  in  the  specifi- 
cations, and  particularly  those  numbered  from  1  to  22 
inclusive.  The  plea  then  asserted  that  in  the  conditions 
from  4  to  8  inclusive,  it  was  provided  and  agreed  that  no 
deviations  whatever  w*ere  to  be  made  in  the  execution  of  the 
work  from  the  drawings  and  specifications,  without  the 
written  authority  or  proper  order  of  the  architect :  that  the 
architect  or  clerk  of  the  works  was  to  be  authorised  to  judge 
of  the  quality  of  the  materials,  and  of  the  proper  time  and 
method  of  executing  the  various  kinds  of  work,  in  which 
particulars  the  contractor  or  contractors  were  required  to 
follow  his  directions :  that  the  architect  or  clerk  of  the 
works  should  be  at  liberty  to  order  any  of  the  intended 
works  to  be  omitted,  and  also  additional  works  to  be  done  to 
the  building,  and  to  order  any  of  the  intended  works  to  be 
executed  in  substance,  form,  and  method  of  execution  diffe- 
rent to  what  is  shewn  and  described,  and  the  contractor  or 
contractors  bound  themselves  to  execute  the  directions  which 
should  be  given:  that  the  execution  of  such  variations  in  the 
erection  of  the  building  should  not  render  void  the  contract, 
but  the  value  of  such  variations  should  be  ascertained  by 
fair  admeasurement  and  valuation,  to  be  made  by  the  archi- 
tect or  clerk  of  the  works,  or  some  competent  person 
appointed  by  the  architect,  or  by  his  approval,  and  the 
amount  ascertained  should  be  added  to  or  deducted  from  the 
contract  price  or  balance  to  be  paid  to  the  contractor  or 
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contractors  at  the  final  settlement  of  accounts  :  that  a  state- 
ment should  be  delivered  weekly  to  the  architect  or  clerk  of 
all  works  which  the  contractor  or  contractors  might  deem  to 
be  extra,  and  that  no  extra  work  should  thereafter  be  allowed 
at  the  final  settlement  which  had  not  been  set  forth  in  those 
weekly  statements.  And  the  defendants  say  that  the  plain- 
tiff entered  upon  the  work  under  the  said  contract,  and 
performed  the  same  on  the  terms  and  under  the  conditions 
therein  contained  ;  that  no  statement  "whatever,  at  any  time, 
was  delivered,  weekly  or  otherwise,  to  the  architect  or  clerk 
of  the  works,  of  any  work  which  the  plaintiff  claimed  or 
deemed  to  be  extra  or  beyond  the  contract,  and  that  no 
extra  work  whatever  could  or  ought  to  be  allowed  to  the 
plaintiff.  And  the  defendants  further  say,  that  William 
Hay,  the  architect  referred  to  in  the  contract,  during  the 
progress  of  the  works  directed  certain  small  omissions  and 
variations,  which,*  upon  measurement  and  valuation  by  the 
architect,  lessened  the  contract  price  to  be  paid,  and  such 
deductions  exceeded  by  a  large  sum  all  extra  work  which  the 
plaintiff  executed  or  caused  to  be  done  in  or  about  the  said 
erection;  and  so  defendants  say  that  all  the  plaintiff  could 
or  ought  to  claim  for  or  in  respect  of  the  said  work, 
materials,  extra  work,  goods,  moneys,  and  all  other  premises 
in  the  declaration,  was  less  than  the  said  sum  of  £1687  10s. ; 
and  the  defendants  say  that  they  paid  the  plaintiff  during 
the  progress  of  the  work,  and  since  the  completion  thereof, 
divers  large  sums  of  money,  in  all  amounting  to  more  than 
the  said  sum  of  .£1687  10s.,  and  more  than  the  plaintiff  was 
entitled  to  in  respect  of  the  premises  in  the  declaration 
mentioned,  and  have  so  satisfied  and  discharged  the  plaintiff's 
claim  by  payment. 

The  plaintiff  took  issue  upon  this  plea,  and  at  the  same 
time  demurred  thereto. 

Third  plea,  upon  equitable  founds,  stating  that  the  work 
was  done  under  a  contract,  as  in  the  second  plea.  The  plea 
then  set  up' the  8th  condition,  that  the  plaintiff  was  to  furnish 
weekly  statements  of  extra  work,  and  alleged  that  by  the 
contract  the  plaintiff  covenanted  that  all  the  work  should  be 
completed  on  or  before  the  15th  of  August,  1860,  under  a 
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penalty  of  £10  per  week  for  every  week  beyond  the  said 
time  the  said  works  should  remain  incomplete,  to  be  paid  by 
the  plaintiff  to  defendants ;  and  after  stating  that  no  state- 
ment whatever  was  furnished,  the  plea  then  alleged  that  the 
plaintiff  did  not  finish  and  complete  the  work  on  or  before 
the  15th  of  August,  1860,  but  the  same  was  negligently 
allowed  to  remain  undone,  and  was  not  completed  or  finished 
by  the  plaintiff  for  a  long  time  thereafter :  to  wit,  till  the 
21st  of  December,  1860,  being  nineteen  weeks  beyond  the 
time  contracted  for ;  and  the  defendants  claimed  £10  for 
each  week,  forfeiture,  which  it  was  provided  by  the  contract 
the  plaintiff  should  pay  in  case  of  non-completion  by  the  15th 
of  August ;  and  the  defendants  said  that  after  deducting  the 
number  of  weeks  claimed  for  they  paid  large  sums,  which 
the  plaintiff  received,  amounting  to  more  than  the  plaintiff 
Was  entitled  to  under  the  agreement,  and  so  the  defendant  s 
said  that  they  satisfied  and  discharged  the  plaintiff's  claim 
by  payment. 

The  plaintiff  took  issue  on  all  of  this  plea,  except  as  to  the 
W6i*k  not  having  been  completed  by  the  15th  of  August,  and 
as  to  that  replied  that  it  was  by  the  defendants'  own  acts  de- 
layed, and  the  plaintiff  was  prevented  and  hindered  from  ful- 
s  filling  the  same  at  the  said  time,  and  the  defendants  dis- 
charged the  plaintiff  from  completing  the  same  on  the  15th 
of  August — upon  which  issue  was  joined. 

The  plaintiff  also  demurred  to  this  plea. 

The  fourth  plea  set  out  the  contract  as  before,  and  averred 
that  all  the  work  claimed  for  was  done  under  it,  and  that 
it  was  thereby  agreed  that  all  differences  and  disputes  which 
might  arise  by  reason  of  the  said  contract,  during  the  continu- 
ance thereof,  should  be  referred  to  William  Hay,  the  archi- 
tect, whose  award  in  writing  should  be  final,  so  as  the  said 
arbitrator  should  make  and  publish  his  aWard  in  writing 
within  the  space  of  twenty-one  days  after  he  should  have  been 
requested  by  either  party  in  writing  to  decide  concerning 
the  matters  in  difference ;  and  that  the  submission  might  be 
made  a  rule  of  this  court.  After  alleging  large  payments  to 
more  than  the  contract  price,  the  plea  averred  that  differen- 
ces arose  during  the  continuance  and  by  reason  of  the  con- 
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^raet,  as  to  the  work  done,  and  as  to  the  omissions  ai^d  v^ria- 
tions  therefrom,  and  what  extra  work,  if  any,  the  plaintiflf 
had  done  and  was  entitled  to  under  the  contract,  which  said 
Hiatters  so  in  difference  formed  the  sole  subject  of  the 
plaintiff's  claim  in  this  action  ;  that  the  architect  having  been 
requested  in  writing  by  defendants,  and  having  been  also 
requested  by  the  plaintiff,  to  decide  such  differences,  took 
upon  himself  the  burthen  of  said  arbitration,  and  that  he 
awarded  that  the  plaintiff  was  indebted  to  the  defendants  in 
the  sum  of  ^579.32,  for  deductions  and  works  omitted,  less 
the  sum  of  $253.70,  allowed  to  the  plaintiff  for  extra  work. 

The  plaintiff  took  issue  upon  this  plea,  and  at  the  same 
time  demurred  to  it. 

Fifth  plea,  payment  in  full  before  action.  Issue  joined 
thereon. 

The  sixth  plea  set  up  attachment  orders  of  judgment  credi- 
tors of  the  plaintiff,  alleging  :  1.  That  one  Rice  Lewis,  a  judg- 
ment creditor,  obtained  an  attachment  order,  upon  which  a 
summons  issued  against  the  defendants  to  shew  cause  why  the 
defendants  should  not  pay  the  said  Rice  Lewis  the  debt  due 
from  the  defendants  to  the  plaintiff,  or  so  much  thereof  as 
might  be  sufficient  to  satisfy  his  judgment :  that  the  defen- 
dants appeared  thereon,  and  shewed  for  cause  that  they  did 
not  owe  the  plaintiff,  whereupon  the  judge  made  an  order 
that  the  judgment  creditor  should  be  at  liberty  to  proceed 
against  the  defendants  by  writ.  2.  That  one  Oswald  Foster 
obtained  an  attaching  order,  which  was  duly  served  on  defen- 
dants and  on  the  plaintiff.  3.  That  one  William  G.  Grant 
obtained  an  attaching  order,  which  was  duly  served  on  the 
defendants  and  plaintiff.  4.  That  one  James  Lindsay  and 
others  obtained  an  attaching  order,  which  was  duly  served 
on  the  defendants  and  plaintiff. 

Issue  was  taken  on  all  this  plea,  except  so  much  as  averred 
that  the  garnishee  orders  were  issued  and  served,  and  as  to 
that  the  plaintiff  replied  that  the  amounts  of  the  garnishee 
orders  equalled  only  a  part  of  the  plaintiff's  claim  against 
the  defendants,  and  that  as  to  that  amount  the  action  was 
brought  by  and  with  the  consent  of  the  creditors,  and  did 
not  and  was  not  intended  to  defeat  any  claim  which  they 
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might  have  to  receive  the  moneys  which  were  sought  to  be 
recovered  herein.    On  this  issue  was  taken  by  defendants. 

Besides  this  the  plea  was  demurred  to. 

Defendants  demurred  to  the  replication,  and  rejoined  that 
the  action  was  not  nor  is  brought  by  and  with  the  consent 
of  the  creditors  therein  mentioned  as  alleged  ;  and  issue  was 
joined  thereon. 

Robert  A,  Harrison,  for  the  defendants,  cited  Sainter  v. 
Ferguson,  7  C.  B.  716,  728 ;  Duckworth  v.  Alison,  1  M. 
&W.  412;  Kempv.  Rose,  4  Jur.  N.  S.  919;  Papps  v. 
Melville,  16  U.  C.  R.  124 ;  Btirbour  on  Set-off,  91 ;  Kill  v. 
Hollister,  1  Wils.  129  ;  Watson  on  Awards,  3rd  Ed.  p.  11, 
note  2 ;  Harris  v.  Reynolds,  7  Q.  B.  71 ;  Scott  v.  Avery, 
8  Ex.  487 ;  Avery  v.  Scott,  lb.  497 ;  Scott  v.  Corporation 
of  Liverpool,  4  Jur.  N.  S.  402 ;  S.  C.  5  Jur.  N.  S.  105 ; 
Ormes  v.  Beadel,  30  L.  J.  Chy.  1 ;  Holmes  y.  Tutton,  5  E. 
&  B.  65 ;  Turner  v.  Jones,  1  H.  &  N.  878 ;  Kennet  Canal 
Navigation  v.  Witherington,  18  C.  B.  536 ;  Tilbury  v. 
Brown,  6  Jur.  N.  S.  115.1 ;  Salaman  v.  Donovan,  10  Jr.  C.  L. 
Rep.  App.  15 ;  Consol.  Stats.  U.  C.  ch.  22,  sees.  288,  289. 

McMichael,  contra,  cited  Horton  v.  Sayer,  4  H.  &  N.  643. 

Burns,  J. — With  respect  to  the  second  plea,  which  is 
demurred  to  as  neither  being  a  plea  in  bar  nor  one  in  con- 
fession and  avoidance,  I  think  the  defendants  should  have 
judgment.  The  plea  confesses  the  work  done  for  which  the 
plaintiff  seeks  to  recover,  but  says  it  was  all  done  under  a 
sealed  contract :  that  the  contract  provided  for  omissions  of 
work  contracted  for,  and  for  additional  or  extra  work  ;  that 
upon  ascertaining  both  sides  of  the  account  a  less  sum  than 
the  contract  price  was  found  to  be  due,  and  that  the  defend- 
ants not  only  paid  that,  but  paid  more  than  the  whole  con- 
tract price.  I  do  not  see  how  the  plaintiff  can  complain  that 
the  plea  admits  his  cause  of  action,  and  only  discharges  a 
part.  It  is  a  special  plea  of  payment  to  all  that  the  plaintiff 
can  claim  under  the  contract  stated,  and  the  plea  alleges 
that  all  the  work  done  was  done  under  that  contract. 

The  cases  cited  of  Duckworth  v.  Alison,  (1  M.  &  W. 
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412  ;)  Legge  v.  Harlock,  (12  Q.  B.  1015  ;)  and  Sainter  v. 
Ferguson,  (7  C.  B.  716 ;)  shew  that  the  word  used  in  the 
third  plea,  that  the  plaintiff  was  to  complete  and  finish  the 
building  by  the  15th  of  August  under  a  'penalty  of  £10  per 
week  for  every  week  beyond  the  said  time  the  works  should 
remain  incomplete,  to  be  paid  by  the  plaintiff  to  the  defend- 
ants, does  not  necessarily  imply  that  it  is  unliquidated  dam- 
ages. In  Fletcher  v.  Dyche,  2  T.  R.  32,  the  stipulation 
that  one  should  forfeit  and  pay  £10  per  week  was  held  to 
be  stipulated  damages,  and  might  be  set  off.  The  third  plea 
therefore  is  not  open  to  the  objection  that  it  seeks  to  set  off 
unliquidated  damages. 

As  to  the  residue  of  the  plea,  it  is  a  plea  of  payment  of 
all  the  residue  after  deducting  the  set-off  of  the  penalty. 

The  fourth  plea  sets  up  as  an  answer  to  the  action  that  by 
the  contract  it  was  provided  that  all  disputes  arising  between 
the  parties  to  it  should  be  referred  to  the  architect,  and  that 
his  award,  so  as  it  was  made  in  writing  within  twenty-one 
days,  should  be  final,  upon  request  made  to  him  by  either 
of  the  parties.  The  plea  alleges  that  differences  did  arise 
between  the  parties  during  the  continuance  of  the  contract, 
and  by  reason  of  the  contract,  as  to  the  work  done  there- 
under, and  as  to  omissions  and  variations  therefrom,  and  as 
to  what,  if  any,  extra  work  the  plaintiff  had  done,  and  was 
entitled  to  thereunder,  which  said  matters  so  in  difference 
form  the  sole  subject  of  the  plaintiff's  claim  in  this  action ; 
and  the  said  differences  were,  after  the  completing  of  the 
works,  under  and  by  virtue  of  the  provisions  of  the  contract, 
referred  to  the  award  of  the  architect.  Then  the  plea  al- 
leges that  the  architect  having  been  requested  in  writing  by 
the  defendants,  and  having  been  also  requested  by  the  plain- 
tiff to  decide  such  differences,  took  upon  himself  the  burthen 
of  the  said  arbitration,  and  duly  made  and  published  his 
award  in  writing,  setting  forth  the  terms  of  it. 

The  plaintiff  makes  several  objections  to  this  plea :  the 
first  is,  that  the  agreement  to  refer  future  disputes  to  arbi- 
tration cannot  oust  the  court  of  its  jurisdiction  in  the  action. 
The  answer  to  that  is,  that  the  plea  does  not  rest  upon  an 
agreement  to  refer  as  a  bar,  but  rests  upon  an  award  made, 
22  VOL.  XXI. 


170        queen's  bench,  trinity  term,  26  VIC,  1861. 


which  is  set  forth  as  made  under  and  by  virtue  of  the  agree- 
ment, as  the  bar  to  the  action. 

The  next  objection  is  that  the  reference  set  up  is  not  a  re- 
ference, but  only  a  conditional  agreement  to  refer :  that  it 
shews  no  reference  to  any  particular  person ;  and  that  the 
agreement  only  provides  for  reference  of  disputes  arising 
during  the  progress  of  the  works  and  continuance  of  the  con- 
tract, and  not  of  any  arising  at  the  end,  nor  of  all  the  differ- 
ences between  the  parties ;  that  it  was  only  as  to  matters 
concerning  the  contract,  and  not  concerning  extra  work  or 
other  work  that  might  be  performed :  that  it  does  not  appear 
that  both  parties  submitted  their  claims  to  the  arbitrator,  or 
that  he  heard  and  decided  between  them.  The  complaint 
^  made  in  the  argument  against  the  plea  was  that  the  refer- 
ence and  award  shewn  was  one  all  the  time  having  reference 
to  the  contract,  and  that  was  no  answer  to  the  declaration 
which  is  general;  and  next,  that  the  allegation  that  the 
architect  was  requested  in  writing  by  the  defendants  and  also 
by  the  plaintiff  did  not  shew  a  mutual  binding  request  to 
submit  to  arbitration. 

'  The  plea  shews  that  the  agreement  to  refer  contained  a 
clause  that  the  reference  and  award  might  be  made  a  rule  of 
court.  If  the  arbitrator  did  not  hear  the  parties,  or  did  not 
take  evidence  when  requested,  or  conducted  himself  illegally, 
the  plaintiff  might  have  moved  to  set  the  award  aside,  and  it 
4  was  unnecessary  for  the  defendants  to  do  more  than  plead 
the  award  made  as  a  bar  to  the  action.  With  respect  to  the 
objection  that  the  defendants  have  set  up  the  award  made 
under  the  contract  in  bar,  we  see  that  the  plea  commences  by 
stating  that  the  work  and  materials,  goods,  moneys,  and 
other  premises  mentioned  in  the  declaration,  were  done,  sup- 
plied, and  paid  by  the  plaintiff  under  the  contract,  which 
contained  the  clause  of  reference.  The  demurrer  of  course 
admits  this  fact  to  be  so,  and,  therefore,  as  the  plaintiff 
shews  no  claim  outside  of  the  contract,  the  award  made  up- 
on it  must  cover  his  cause  of  action. 

Then  with  respect  to  the  mutuality  of  the  reference,  the 
case  does  not  depend  upon  the  allegation  with  respect  to  the 
architect  being  requested  by  the  parties.    The  sealed  agree- 
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ment  of  the  parties  set  out  in  the  plea  is,  that  the  plaintiff 
and  defendants  did  interchangeably  covenant  and  agree,  the 
one  with  the  other  of  them,  that  all  differences  and  disputes 
should  be  referred  to  the  award  of  the  architect.  The  archi- 
tect might  be  set  in  motion,  as  appears,  at  the  request  of 
either  of  the  parties.  If  the  request  had  been  confined  to 
one,  then  most  probably  the  plea  ought  to  have  stated  some- 
thing more,  but  here  it  is  stated  that  the  plaintiff  requested 
him  to  act  also.  It  is  not  the  request  which  bound  the 
parties  to  arbitrate,  they  were  bound  by  the  contract,  and 
the  request  to  the  architect  to  act  was  no  more  than  to  set 
him  in  motion  to  carry  into  effect  the  previous  agreement  of 
the  parties. 

With  respect  to  the  objection  that  the  power  to  have  an 
arbitration  expired  when  the  work  was  finished,  that  cannot 
be  BO.  When  the  whole  work  was  performed  the  plaintiff 
might  of  course  sue  on  the  common  counts,  but  the  contract 
was  still  in  existence.  The  plaintiff  might  have  sued  upon 
it  if  he  had  pleased,  but  it  is  out  of  the  question  to  say  that 
because  he  was  in  a  situation  to  sue  on  the  common  counts, 
therefore  the  defendants  were  not  in  a  situation  to  defend 
themselves  upon  the  contract.  I  think  judgment  should  be 
for  the  defendants. 

The  sixth  plea  is  a  novel  one.  It  sets  up  four  attachments 
obtained  by  judgment  creditors  of  the  plaintiff  under  the 
garnishment  clauses  of  the  act  as  a  reason  why  the  plaintiff 
ought  not  to  sue.  It  is  alleged  with  respect  to  the  first  that 
the  defendants  were  summoned  to  shew  cause  why  they 
should  not  pay  as  much  as  would  satisfy  the  judgment,  and 
that  they  did  appear,  and  denied  they  owed  the  plaintiff 
anything,  and  thereupon  an  order  was  made  that  the  judg- 
ment creditor  should  be  at  liberty  to  proceed  by  writ. 

In  Holmes  v.  Tutton,  (5  E.  &  B.  65,)  Lord  Campbell,  in 
giving  the  judgment  of  the  court,  lays  down  the  rule  with 
respect  to  the  expression  in  the  English  act,  which  is  the 
same  in  the  289th  section  of  our  Com.  L.  P.  Act,  that 
notice  of  the  attaching  order  shall  hind  the  debt  in  the  hands 
of  the  garnishee,  that  it  shall  be  interpreted  in  the  same 
manner  as  the  delivery  of  the  writ  of  execution  to  the  sheriff 
under  the  Statute  of  Frauds  hinds  the  goods. 
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The  Court  of  Exchequer,  in  Turner  v.  Jones,  (1  H.  &  N. 
878,)  held  that  the  garnishee  was  not  discharged  until  he 
was  served  with  a  judge's  order  for  the  payment  of  the  money, 
and  that  if  he  enters  into  any  arrangement  after  service  of 
the  attaching  order,  without  waiting  for  the  order  for  pay- 
ment, he  does  so  in  his  own  wrong. 

In  Newman  v.  Rook  (4  C.  B.  N.  S.  436)  it  was  said  by 
counsel  arguendo  that  "  it  is  clear  that  the  notice  of  attach- 
ment could  not  be  pleaded  in  bar  to  an  action  brought  by 
the  judgment  debtor  to  recover  the  debt.  It  is  a  mere 
inchoate  lien." 

This  appears  to  be  the  correct  view  of  the  matter,  and 
renders  every  thing  consistent  with  each  other.  It  would  be 
very  absurd  that  the  plaintiff  should  be  prevented  from 
recovering  a  debt,  perhaps  of  £1000,  because  he  happens 
to  owe  some  one  else  .£100,  for  which  an  attachment  order 
has  been  served  upon  the  plaintiff's  debtor.  The  service  of 
the  order  binds  the  debt,  but  does  not  prevent  a  suit  in 
order  to  reduce  it  to  judgment,  or  to  ascertain  whether  a 
debt  be  due.  The  debtor  is  in  no  difficulty.  Take  this  case 
an  instance.  When  it  was  ascertained  that  the  suit  of 
the  plaintiff  was  to  be  proceeded  with,  the  court  would  liot 
permit  the  defendants  to  be  harrassed  with  another  suit  to 
try  the  same  thing  by  one  of  the  plaintiff's  judgment  credi- 
tors, namely,  whether  the  defendants  were  indebted  to  the 
plaintiff.  And  if  the  plaintiff  had  established  that  the 
defendants  did  owe  him,  then  the  lien  being  in  existence  by 
service  of  the  attaching  order,  the  defendants  upon  payment 
to  the  attaching  creditor  would  be  in  a  position  to  apply  to 
the  court  to  stay  all  further  proceedings,  or  if  necessary  I 
apprehend  he  would  be  entitled  to  his  remedy  by  auditd 
quereld. 

The  judgment  on  the  sixth  plea  should  be  for  the  plaintiff. 


The  case  was  tried  at  Toronto  before  Eobinson  C.  J.,  and 
the  jury  found  for  defendants. 

McMicliael,  during  last  term,  obtained  a  rule  yiisi  for  a 
new  trial,  to  which  Eohert  A,  Harrison  shewed  cause. 
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Upon  the  evidence  the  court  refused  to  disturb  the  verdict. 
The  only  question  material  to  be  reported  was,  whether  the 
fourth  plea  was  sustained  by  proof. 

It  appeared  that  the  plaintiff  had  furnished  defendants  on 
the  8th  of  January,  1861,  with  a  statement  of  the  claim  he 
made  for  extras,  and  Mr.  Hay,  the  architect,  informed  him 
that  he  was  going  to  ascertain  what  was  due,  having  been 
requested  by  the  defendants  to  do  so.  The  plaintiff  made 
no  objections,  but  gave  him  his  statement  marked  by  endorsa- 
tion,  for  the  architect.  The  architect  made  out  for  deductions 
in  omissions  and  deficiencies  the  sum  of  $479,  a  balance,  and 
he  allowed  to  the  plaintiff  for  extras  ^253.70.  An  award 
was  made  by  him  and  given  in  writing  to  the  defendants,  but 
not  to  the  plaintiff.  The  plaintiff  gave  no  evidence  of  being 
delayed  in  the  work  for  want  of  plans,  except  what  one 
witness  said  about  a  week's  delay  for  plans  in  respect  of  the 
roof.  But  with  regard  to  the  roof,  the  plaintiff's  own 
witness  proved  that  the  plaintiff  himself  had  made  a  mistake, 
causing  additional  work  to  be  done.  On  the  other  hand, 
the  clerk  of  the  architect  proved  that  the  plaintiff  did  ask 
for  drawings,  and  then  when  he  got  them  would  sometimes 
not  use  them  for  a  month,  and  that  it  was  after  the  15th 
of  August,  1860,  he  asked  for  them.'  The  clerk  stated  that 
there  was  no  delay  the  plaintiff  could  complain  of  for  want 
of  drawings  up  to  the  15th  of  August,  when  the  building 
should  have  been  completed. 

Burns,  J. — The  clause  in  the  agreement  of  reference  so 
far  on  its  production  proved  so  much  of  the  plea.  The  plea 
asserts  that  the  architect  was  requested  in  writing  by 
the  defendants  to  take  upon  himself  the  decision,  and 
that  he  was  also  requested  by  the  plaintiff.  There  does  not 
appear  a  formal  request  in  writing  made  by  the  plaintiff,  but 
the  evidence  is,  that  on  the  8th  of  January,  1861,  when  the 
architect  informed  the  plaintiff  that  the  defendants  had 
requested  him  to  determine,  the  plaintiff  made  no  objec- 
tion, but  handed  him  a  written  statement  endorsed  as  for  the 
architect.  The  jury  might  infer  from  this  an  assent  of  the 
plaintiff,  and  so  verify  the  plea  by  that  written  statement. 
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The  architect  made  his  award  in  writing  within  the  time, 
and  furnished  it  to  the  defendants.  That  was  a  publication 
of  it,  and  it  was  not  required  by  the  contract  that  it  should 
be  sent  to  the  plaintiff.  We  think  the  verdict  should  stand 
for  the  defendants  on  this  plea. 

McLean,  J.,  concurred. 

The  Chief  Justice  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


Thomson  v.  Sherwood  and  May. 

Survey — Lots  fronting  on  river- — Point  of  land  in  front  separated  bywater. 

In  an  action  of  trespass,  defendant  claimed  as  part  of  lot  16  in  the  broken 
front  of  Escott  that  part  of  Gary's  point  in  the  river  St.  Lawrence  which 
would  be  included  within  the  side  lines  of  the  lot,  if  projected  from  the 
main  shore  across  a  small  bay,  to  and  across  the  point  to  the  river  in  front 
of  it.  In  the  original  plan  of  the  township  the  line  across  the  point  from 
west  to  east,  shewing  an  intention  to  include  it  in ,  the  broken  front  was 
continued  only  as  far  east  as  lot  14,  though  the  point  extended  far  enough 
to  cover  the  fronts  of  lots  15  and  16.  In  scaling  the  front  on  the  river 
posts  appeared  to  have  been  put  down  on  the  main  land,  but  none  could 
be  traced  on  the  point.  The  jury  found  that  these  posts  were  intended  to 
mark  the  width  of  lots,  not  the  front  angles  of  lots  in  the  broken  front, 
and  that  the  front  of  lot  16  was  upon  the  main  shore,  and  not  on  the  river 
in  front  of  the  point. 

Heldy  that  upon  the  evidence  the  verdict  was  right,  as  no  part  of  the  point 
appeared  to  be  included  in  the  lot. 

Trespass,  for  breaking  and  entering  the  plaintiff's  close, 
known  as  that  portion  of  Gary's  Point  in  the  river  St. 
Lawrence,  which  lies  in  front  of  lot  No.  16  in  the  broken 
front  concession  of  the  township  of  Escott,  in  the  county  of 
Leeds,  and  which  would  be  embraced  within  the  side  lines  of 
said  lot  if  the  said  side  lines  were  projected  across  the  river 
to  and  across  the  said  point  to  the  river  St.  Lawrence  in 
front  thereof,  and  expelling  and  removing  the  plaintiff 
therefrom. 

Pleas, — 1st.  Not  guilty. 

2nd.  That  the  land  was  not  the  plaintiff's. 

3rd.  That  at  the  time  of  the  alleged  trespass  the  said 
land  was  the  land  and  freehold  of  the  defendant  John  May, 
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wherefore  he  in  his  own  right,  and  the  said  defendant  Adiel 
Sherwood  as  his  servant,  and  by  his  command,  broke  and 
entered  the  said  land  and  committed  the  alleged  trespasses. 

4th.  That  before  the  alleged  trespasses  the  defendant 
John  May,  on  the  8th  of  October,  1860,  by  the  judgment  of 
the  court  of  Common  Pleas,  recovered  possession  of  lot  No. 
16,  in  the  broken  front  concession  of  Escott,  in  the  county 
of  Leeds,  with  the  appurtenances,  and  the  said  judgment 
being  in  full  force  and  unsatisfied,  he,  the  said  John  May, 
sued  out  a  writ  of  possession  directed  to  the  sheriff  of  the 
United  Counties  of  Leeds  and  Grenville,  whereby  the  said 
sheriff  was  commanded  that  without  delay  he  should  cause 
the  said  John  May  to  have  possession  of  the  said  land  and 
premises,  with  the  appurtenances  ;  and  the  said  writ  was 
delivered  to  the  said  defendant  Adiel  Sherwood  as  sheriff  of 
the  united  counties  to  be  executed,  and  thereupon  the  said 
defendant  Adiel  Sherwood,  as  such  sheriff,  by  virtue  of  the 
said  writ,  and  within  his  bailiwick,  and  the  said  John  May  as 
his  servant,  and  by  his  command,  for  the  purpose  of  causing 
the  said  defendant  John  May  to  have  possession  of  the  said 
land  and  premises,  with  the  appurtenances,  in  the  said  writ 
mentioned,  as  was  thereby  commanded,  broke  and  entered 
into  and  upon  the  said  land  in  the  declaration  mentioned, 
the  same  at  the  time  of  recovery  of  the  said  judgment  and 
still  being  a  part  of  the  said  lot  No.  16,  with  the  appurte- 
.  nances,  and  possession  thereof  was  so  recovered  by  the  said 
John  May  under  the  judgment  as  aforesaid,  which  are  the 
alleged  trespasses. 

The  plaintiff  took  issue  on  the  first,  second,  and  third 
pleas,  and  to  the  fourth  replied,  that  the  land  in  the  decla- 
ration mentioned  was  not,  nor  was  any  part  thereof,  at  the 
time  when,  &c.,  any  part  or  portion  of  the  said  lot  No.  16, 
with  the  appurtenances,  in  the  said  fourth  plea  mentioned, 
in  manner  and  form  as  in  that  plea  alleged,  and  whereof 
possession  was  so  recovered,  as  by  the  defendants  in  that 
plea  also  alleged. 

On  the  trial,  before  Burns,  J.,  at  Brockvilb,  the  question 
to  be  decided  was,  on  the  fourth  plea,  whether  the  piece  of 
land  forming  a  part  of  what  is  called  and  known  as  Cary's 
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point,  and  lying  opposite  to  lot  No.  16  in  the  broken  front 
of  the  township  of  Yonge,  formerly  called  Escott,  was, 
according  to  the  original  survey,  a  part  of  that  lot,  or  was 
wholly  unconnected  with  it. 

By  a  letter  from  the  Crown  Lands  Department  it  appeared 
that  there  were  no  field  notes  filed  in  that  office  of  the  origi- 
nal survey  of  lot  No.  16,  in  the  broken  front  concession  of 
the  township  of  Escott,  and  by  a  copy  of  part  of  the  origi- 
nal plan  of  Yonge  or  Escott  there  was  no  line  shewn  running 
across  the  point,  and  indicating  an  intention  to  attach  it  to 
the  lots  in  the  broken  front  farther  east  than  lot  No.  14, 
though  the  point  extended  far  enough  east  to  cover  the  fronts 
of  lots  15  and  16,  in  the  broken  front  concession.  In  scal- 
ing the  front  on  the  river,  for  the  purpose  of  surveying  the 
township,  posts  appeared  to  have  been  put  down  on  the  main 
land,  but  none  could  be  traced  as  having  at  any  time  existed 
on  Gary's  point. 

It  was  proved  that  in  front  of  lot  16  the  distance  from 
the  main  land  across  the  water  to  the  tongue  of  land  was 
nineteen  chains  and  sixty  links,  and  the  water  there  was 
about  ten  feet  deep.  The  bay  extended  up  as  far  as  lot  12, 
where  there  was  a  marsh.  No  description  by  metes  and 
bounds  was  given  in  the  patent  for  lot  16. 

The  learned  judge  asked  the  jury  to  express  an  opinion 
whether  the  posts  placed  on  the  main  land  in  scaling  the 
river  were  intended  to  mark  the  angles  of  lots,  or  merely  to 
shew  their  width  on  the  scaling  line,  and  also  whether  the 
front  of  lot  No.  16  was  on  the  bay  inside,  as  the  river 
in  front,  or  whether  it  was  entitled  to  be  carried  across  the 
bay  and  the  point  of  land  to  the  river  in  front  of  the  point. 
The  jury  found  that  the  posts  indicated  the  width  of 
lots  and  not  the  front  angles  where  they  were  placed,  and 
that  this  lot  was  not  entitled  to  any  other  front  than  that  on 
the  main  shore  of  the  bay  inside  of  Gary's  point. 

A  verdict  being  entered  for  the  plaintiff,  and  $10  damages 
on  the  finding  of  the  jury,  leave  was  reserved  to  the  defen- 
dants' counsel  to  move  to  enter  a  verdict  for  them  if  the 
court  should  be  of  opinion  that  the  front  of  the  lot  was  on 
Gary's  Point,  and  not  as  stated  by  the  jury. 
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'  Albert  Richards  obtained  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendants,  on  the  ground 
that  the  land  mentioned  in  the  declaration  was  and  is 
part  of  lot  No.  16,  in  the  broken  front  concession  of 
the  township  of  Escott,  in  the  county  of  Leeds ;  or  why  the 
said  verdict  should  not  be  set  aside,  and  a  new  trial  had 
between  the  parties,  on  the  ground  of  the  said  verdict  being 
contrary  to  law  and  evidence,  in  this,  that  the  evidence 
adduced  at  the  trial  shewed  that  the  land  in  the  declaration 
mentioned  was  part  of  the  said  lot  No.  16  ;  and  in  the  mean- 
time that  all  proceedings  be  stayed.  He  cited  Lord  v.  City 
of  Sydney  Commissioners,  33  L.  T.  Rep.  1 ;  Gage  v.  Bates, 
7  C.  P.  116  :  Parker  v.  Elliott,  1  C.  P.  470 :  Phear  on 
Rights  of  Water,  41,  53 ;  Consol.  Stats.  U.  C.  ch.  3,  page 
19;  ch.  93,  sec.  27. 

Deacon  shewed  cause,  and  cited  Stanton  v.  Windeat,  1 
U.  C.  R.  30  ;  Henderson  v.  Harris,  10  C.  P.  374  ;  Home  v. 
Munro,  7  C.  P.  4 ;  Burgess  v.  Denison,  16  U.  C.  R.  457. 

McLean,  J. — The  plaintiff  in  the  action  of  ejectment 
brought  by  the  defendant  against  him  gave  notice  to  the 
defendants  that  he  disclaimed  to  have  any  interest  in  lot  No. 
16,  in  the  broken  front  concession  of  the  Township  of 
Escott,  and  that  he  was  not  and  had  not  been  in  possession 
of  any  part  of  that  lot.  The  defendant  nevertheless  ejected 
him  from  the  piece  of  land  opposite  to  that  lot  on  Gary's 
Point,  and  for  that  alleged  trespass  this  action  is  brought, 
and  the  defendant  has  had  an  opportunity  of  shewing  on 
what  grounds  he  rested  his  claim  to  the  premises  occupied  by 
the  plaintiff. 

In  making  the  survey  of  the  lots  there  could  be  no  reason 
why  Cary's  Point  should  not  be  considered  a  part  of  the 
broken  front  concession  as  far  the  land  was  connected,  so 
that  access  could  be  had  from  one  part  to  the  other,  and  the 
lines  extended  across  the  point  as  far  as  the  east  limit  of  No. 
fourteen  seem  to  shew  how  far  in  the  opinion  of  the  surveyor 
that  was  practicable.  When  at  the  limit  between  fifteen  and 
sixteen  in  the  broken  front  the  water  was  found  to  be  ten 
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feet  deep  and  upwards  of  nineteen  chains  wide  between  the 
main  land  and  Gary's  Point,  and  no  access  except  by  water 
or  over  the  lands  of  other  persons,  there  could  be  no  good 
reason  why  the  portion  of  the  point  opposite  to  No.  16 
should  be  attached  to  that  lot  more  than  to  any  other  lot 
in  the  broken  front. 

I  confess  that  after  the  fullest  consideration  I  do  not 
find  any  evidence  which  could  justify  the  jury  in  coming  to 
a  different  conclusion.  It  certainly  does  not  establish  that 
No.  16,  in  the  broken  front,  extends  nineteen  chains  under 
water  ten  feet  deep,  so  as  to  embrace  the  part  of  the  point 
on  the  opposite  side  of  the  bay ;  and  the  extension  of  the 
line  across  the  point  from  No.  14  westward  does  not  furnish 
any  evidence  that  any  other  portion  of  the  point  either  was 
or  was  intended  to  be  included  within  the  broken  front  con- 
cession. The  contrary  conclusion,  as  it  appears  to  me,  is 
afforded  by  the  fact  that  the  lines  of  lots  in  the  broken 
front  concession  are  not  extended  across  Gary's  Point  east 
of  lot  No.  14  on  the  original  map,  and  the  presumption 
must  be  that  if  all  the  point  were  intended  to  form  part  of 
the  broken  front  that  intention  would  have  been  indicated  by 
the  extension  of  the  line  in  the  same  manner  through- 
out. If,  however,  that  was  the  intention  in  the  original 
survey,  I  can  see  no  difficulty  in  its  being  yet  carried  out,  as 
I  am  unable  to  see  from  the  evidence  adduced  that  lots 
fifteen  or  sixteen  by  their  descriptions  cover  any  part  of 
Gary's  Point. 

The  learned  counsel  for  the  defendants,  in  supporting  his 
rule,  adverted  to  the  improbability  of  the  government  in  the 
first  survey  retaining  a  few  acres  of  the  point,  and  dealing 
with  it  as  a  distinct  parcel  of  ground  in  a  manner  different 
from  the  west  part  of  the  point,  but  the  extent  of  ground  or 
value  cannot  affect  the  question.  If,  indeed,  the  surveyor 
had  in  his  plan  and  survey  included  the  eastern  part  of  the 
point  as  part  of  the  broken  front  concession,  notwithstand- 
ing their  being  separated  by  such  an  extent  of  deep  water, 
his  judgment  could  scarcely  have  been  approved.  But  the 
surveyors  were  not  left  to  their  own  discretion  in  such 
matters  generally.    They  had  to  make  their  surveys  by  par- 
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ticular  plans,  which  were  furnished  to  them,  unless  authorised 
to  depart  from  them  by  the  government,  and  the  fair  pre- 
sumption in  this  case  is  that  the  surveyor  only  followed  out 
his  instructions  in  the  survey  of  the  broken  front  concession 
as  shewn  upon  the  plan. 

On  these  grounds  I  think  the  rule  must  be  discharged. 

RuRNS,  J.,  concurred. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Rule  discharged. 


Vance  v.  Michael  King,  Frederick  H.  Smith,  and 
Spencer  Richards. 

Common  schools — Differences  as  to  school  site — Reference  to  arbitration — Choice 
of  site  before  aivardmade — Award  altered  after  execution — Pleading — Demurrer. 

Replevin  against  two  school  trustees  and  one  K.,  a  bailiff,  for  a  horse. 

Defendants  pleaded,  1.  That  they  did  not  take;  and,  2,  an  avowry,  setting 
out  in  substance  that  on  the  30th  of  October,  1858,  a  special  meeting  of 
the  freeholders  and  householders  of  the  section  had  been  duly  called  to 
procure  a  school  site  and  erect  a  school-house  thereon,  at  which  it  was 
agreed  to  procure  a  certain  site  named  :  that  this  was  procured  and  the 
school-house  built :  that  the  plaintiff  was  duly  assessed  for  a  sum  speci- 
fied :  that  the  trustees  by  their  warrant  commanded  K.  to  collect  it ;  and 
that  after  demand  and  default  made  he  seized  the  horse. 

The  plaintiff  pleaded  to  the  avowry,  1st,  de  injuria ;  and,  2nd,  as  to  the  jus- 
tification by  the  trustees,  that  the  meeting  was  void,  because  before  it  took 
.  place  a  special  meeting  of  the  freeholders  was  duly  held  to  procure  a  school 
site,  at  which  a  majority  of  the  trustees  differed  from  a  majority  of  those 
present  with  regard  to  the  site,  in  consequence  of  which  the  freeholders 
and  householders,  the  trustees,  and  the  local  superintendent  each  ap- 
pointed an  arbitrator  to  decide  the  question ;  that  the  arbitrators  deter- 
mined upon  a  site  specified,  different  from  that  mentioned  in  the  avowry, 
which  award  remained  in  force,  and  that  the  trustees  contrary  to  this 
decision  wrongfully  purchased  the  site  mentioned  in  the  avowry. 

The  defendants  replied  that  there  was  no  such  award. 

As  to  the  issue  taken  upon  the  first  plea  of  defendants,  it  appeared  that  the 
horse  was  seized  by  K.  under  a  warrant  signed  by  the  two  trustees, 
commencing:  "We,  the  undersigned,  trustees  of  school  section,  &c.," 
and  sealed  with  the  corporate  seal.  Held,  that  the  trustees  were  liable 
personally,  not  in  their  corporate  capacity  only. 

With  regard  to  the  second  and  third  issues,  raised  by  the  plea  of  de  injuria 
to  the  avowry  and  replication  denying  the  award,  the  evidence  shewed  that 
in  1857  the  inhabitants  were  divided  as  to  the  choice  of  a  school  site,  and 
an  award  was  made  but  not  acted  upon :  that  in  1858  the  same  differences 
existed,  and  one  of  the  trustees  also  differed  from  his  co-trustees :  that  in 
March  the  two  trustees,  defendants,  obtained  a  conveyance  of  half  an 
acre,  part  of  lot  15,  and  in  May  a  meeting  was  held  at  which  arbitrators 
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were  named  and  an  award  made ;  but  the  inhabitants  being  still  dissatis- 
/  fied  another  meeting  was  held  in  July,  when  the  arbitrators  mentioned  in 
the  plea  to  the  avowry  were  chosen.  In  the  meantime  the  building  was 
commenced  upon  the  land  conveyed.  On  the  4th  of  September  an  award 
was  drawn  up,  which,  as  produced  at  the  trial,  directed  that  the  site 
should  be  "  apart  of  the  gore  lying  between  16  and  17,  now  in  the  tenure 
of  John  Landon,  situated  on  the  south-west  of  the  road,  and  in  the  west- 
erly limit  of  the  said  gore;"  but  it  appeared  that  the  words  in  italics 
were  not  in  the  award  when  signed,  but  added  by  two  of  the  arbitrators 
in  May,  1859;  and  that  the  word  gore  stood  origin.'illy  lot,  and  so 
remained  until  the  other  words  were  filled  in.  On  the  30th  of  October, 
1858,  a  meeting  was  held,  having  been  regularly  called  by  the  two  trus- 
tees, to  settle  the  question  finally,  and  a  resolution  passed  adopting  the 
land  conveyed.  In  April,  1859,  the  two  trustees,  defendants,  met,  the 
third  being  absent  from  the  country,  and  resolved  upon  the  rate,  which 
was  inserted  by  the  clerk  in  the  roll,  and  the  warrant  was  issued  to  K., 
who  seized  the  plaintiff's  horse.  The  plaintiff  after  that  procured  the 
award  to  be  filled  up  by  two  of  the  arbitrators,  who  stated  that  it  had 
been  left  blank  because  they  did  not  know  the  precise  description  of 
Landon's  land. 

Held,  that  upon  the  second  issue  defendants  were  entitled  to  succeed,  for 
the  evidence  sustained  the  avowry. 

And  that  upon  the  third  issue  they  were  also  entitled  to  the  verdict,  for 
there  was  in  fact  no  award  made,  and  even  as  it  was  altered  after  execu- 
tion the  description  was  too  uncertain. 

Ryland  v.  The  same  defendants,  in  the  Court  of  Common  Pleas,  commented 
upon.  Held,  that  under  the  circumstances  proved  the  reference  did  not 
make  the  subsequent  meeting  illegal. 

Held,  also,  upon  demurrer,  that  the  avowry  was  good,  the  omission  of  any 
averment  essential  to  the  validity  of  the  rate  being  cured  by  the  second 
plea  to  it,  which  relied  wholly  upon  the  award:  that  the  second  plea  was 
bad  for  not  shewing  that  before  the  award  the  trustees  and  inhabitants 
had  not  duly  selected  the  site  built  upon,  as  they  might  do  notwithstnnd- 
ing  the  reference;  and  that  tlie  replication  to  it  denying  the  award  was  a 
good  answer. 

Replevin,  for  a  horse. 

Pleas, — 1.  That  defendants  did  not  take. 

2.  Avowry  by  the  defendants  Smith  and  Richards,  and 
acknowledgment  by  King,  for  these  reasons,  namely,  that  on 
the  30th  of  October,  1858,  a  special  meeting  of  the  free- 
holders and  householders  of  school  section  No.  1,  in  the 
township  of  Hallowell,  in  the  county  of  Prince  Edward,  had, 
under  and  by  virtue  of  the  statute,  been  duly  called  and  con- 
vened within  the  section  for  the  purpose  of  procuring  a  school 
site  and  erecting  a  school-house  thereon,  at  which  meeting  it 
was  agreed  by  the  majority  there  present,  and  by  a  majority 
of  the  trustees  for  said  section,  to  procure  a  school  site  and 
to  erect  a  school-house  thereon,  the  land  described  as  follows 
(setting  out  the  precise  piece) :  that  the  school  site  was  pro- 
cured, and  a  school-house  was  erected  thereon :  that  the 
plaintiff,  Vance,  was  a  resident  freeholder  or  householder  at 
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the  time  his  horse  was  seized,  and  at  the  time  the  meeting 
was  heldj  and  was  duly  assessed  on  the  roll  for  the  township, 
and  according  to  the  valuation  of  taxable  property  as  assessed 
for  procuring  the  school  site  and  erecting  the  school-house 
was  legally  liable  to  pay  the  sum  of  $45  :  that  defendants, 
Smith  and  Richards,  were  school  trustees,  and  defendant. 
King,  was  the  collector  of  school  rates  for  that  year  :  that  the 
trustees  by  their  warrant,  sealed  with  the  seal  of  the  corpo- 
ration, for  the  purpose  of  collecting  the  tax  which  the  plain- 
tiff was  liable  for,  commanded  and  required  King,  after  ten 
days  from  the  date  thereof,  to  collect  from  the  plaintiff  the 
$45,  and  in  default  of  payment  on  demand,  authorised  and 
required  King  to  levy  the  amount  by  distress  and  sale  of  the 
goods  and  chattels  of  the  plaintiff :  that  after  the  delivery  of 
the  warrant  to  King,  and  after  a  demand  had  been  made 
upon  the  plaintiff  for  payment,  and  after  the  expiration  of 
ten  days,  and  in  default  of  payment.  King  seized  and  took 
the  plaintiff 's  horse  as  a  distress. 

The  plaintiff  took  issue  on  the  plea  of  non  ceperunt,  and 
pleaded  to  the  avowry  and  cognizance,  1.  That  defendants 
of  their  own  wrong,  and  without  the  causes  alleged,  commit- 
ted the  trespass  complained  of. 

2.  So  far  as  the  avowry  is  pleaded  in  justification  of  the 
two  trustees.  Smith  and  Richards,  that  the  meeting  men- 
tioned was  null  and  void,  because  on  the  3rd  of  July, 
ai}d  before  the  meeting  was  called  or  held,  a  spe- 
cial meeting  of  the  freeholders  and  householders  was 
duly  called  and  held  pursuant  to  the  statute,  for  the  pur- 
pose of  choosing  a  school  site,  at  which  meeting  a  majority 
of  the  trustees  of  the  section  differed  from  a  majority  of  the 
freeholders  and  householders  present  with  regard  to  the 
choosing  of  the  site,  in  consequence  of  which  difference  the 
freeholders  and  householders  then  present  appointed  James 
Cavan  an  arbitrator  on  their  part,  and  the  trustees  appointed 
William  H.  Gilbert  an  arbitrator  on  their  part,  and  the  local 
superintendent  appointed  Absalom  Greely  an  arbitrator  to 
act  on  his  part,  for  the  purpose  of  deciding  the  question  in 
difference,  with  regard  to  the  site :  that  the  arbitrators  so 
chosen  finally  awarded  and  decided  that  the  school  site 
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should  be,  (describing  the  place,  different  from  the  place  men- 
tioned in  the  avowry,)  which  finding  and  decision  of  the  arbi- 
trators still  remains  in  force  and  effect,  and  is  final  and  con- 
clusive ;  and  that  the  two  trustees  in  contravention  of  the 
decision  wrongfully  purchased  the  site  mentioned  in  the 
avowry,  and  wrongfully  took  and  detained  the  plaintiff's 
horse  for  the  purposes  mentioned  in  the  avowry. 

Replication. — The  defendants  took  issue  on  the  first  plea 
to  the  avowry ;  and  replied  to  the  second,  that  there  was  no 
such  award  as  alleged,  on  which  the  plaintiff  took  issue. 

The  defendants  Smith  and  Richards  also  demurred  to  the 
second  plea,  alleging  as  grounds  of  demurrer,  that  a  refer- 
ence and  award  as  there  stated  would  not  render  a  subsequent 
special  meeting  of  the  freeholders  and  householders  called 
for  the  special  purposes  mentioned  in  the  said  avowry  illegal, 
or  the  proceedings  taken  thereat  void :  that  it  was  not  shewn 
what  interval  had  elapsed  between  the  time  when  the  meet- 
ing at  which  a  majority  of  the  freeholders  and  householders 
and  a  majority  of  the  school  trustees  disagreed  was  held  and 
the  arbitrators  appointed,  and  the  time  when  the  special 
meeting  mentioned  was  called  and  held,  or  that  the  arbitra- 
tors chosen  proceeded  within  a  reasonable  time  to  act  in  the 
matter :  that  it  was  not  shewn  when  the  award  was  made, 
whether  before  or  after  the  special  meeting :  that  the  descrip- 
tion of  the  premises  in  the  said  award  was  so  uncertain  and 
vague  that  the  award  was  null  and  void  and  of  no  effect. 

And  the  plaintiffs,  besides  taking  issue,  demurred  to  the 
replication  to  the  second  plea,  on  the  grounds  that  the  said 
replication  tendered  an  immaterial  issue,  as  a  special  meet- 
ing having  been  held  for  choosing  a  school  site,  and  a  differ- 
ence having  arisen  between  a  majority  of  the  freeholders  and 
householders  and  a  majority  of  the  trustees,  such  difference 
could  be  legally  decided  only  by  a  reference  under  the  pro- 
visions of  13  and  14  Vic,  ch.  48,  sec.  11,  and  no  second 
meeting  could  legally  be  called  during  the  same  year  to  de- 
cide the  same  question. 

The  plaintiff  joined  in  demurrer  to  his  second  plea,  and 
gave  notice  of  the  following  exceptions  to  the  avowry : — 

1.  That  it  is  not  alleged  that  a  majority  of  the  freeholders 


VANCE  V.  KING  ET  AL. 


191 


and  householders  of  the  school-section  present  at  the  special 
school  meeting,  and  a  majority  of  the  trustees,  agreed  to 
procure  the  school  site  therein  mentioned,  but  that  the  inhabi- 
tant freeholders  and  householders,  and  a  majority  of  the  trus- 
tees so  agreed,  whereas  all  the  freeholders  and  householders 
of  the  section,  whether  inhabitants  of  the  section  or  not,  were 
entitled  to  vote  at  the  said  meeting. 

2.  That  it  is  not  alleged  that  the  plaintiff  was  a  freeholder 
or  householder  of  the  said  school  section,  or  was  an  inhabi- 
tant thereof. 

3.  That  it  is  not  alleged  that  the  plaintiff  was  a  freeholder 
or  householder  of  the  said  school  section,  or  was  in  any  way 
liable  to  be  assessed  or  rated  for  the  school  purposes  of  such 
section  at  the  time  of  the  imposition  of  the  rate  in  the  said 
avowry  and  cognizance  mentioned. 

4.  That  it  is  not  shewn  in  what  manner  the  plaintiff  be- 
came liable  to  pay  the  sum  of  money  in  the  said  avowry  and 
cognizance  mentioned,  or  whether  the  trustees  could  legally 
distrain  therefor,  or  could  only  sue  for  and  recover  the 
same. 

5.  That  it  is  not  alleged  that  the  defendants  Smith  and 
Richards  were  trustees  of  the  said  school  section,  or  whether 
the  defendant  King  was  collector  of  rates  for  the  said  section. 

6.  That  it  is  not  shewn  that  in  imposing  the  rate  the  trus- 
tees were  providing  for  the  payment  for  the  school  site  and 
school-house  in  the  manner  desired  by  a  majority  of  the 
freeholders  and  householders  of  the  said  section  at  an  annual 
school  meeting,  or  at  a  special  meeting  called  for  that  pur- 
pose, or  that  they  were  authorised  to  assess  the  said  rate  as 
an  additional  rate  by  reason  of  the  insufficiency  of  the  sum 
provided  at  such  meeting. 

7.  That  the  defendants,  Smith  and  Richards,  as  well  as 
the  defendant  King,  acknowledge  the  taking  in  the  declara- 
tion complained  of,  yet  the  defendants  Smith  and  Richards 
do  not  shew  by  what  authority  they  acted. 

8.  That  it  is  not  alleged  that  the  said  taking,  by  way  of 
distress,  was  within  the  said  school  section. 

The  trial  took  place  before  BurnSy  J.,  at  Picton,  and  the 
facts  of  the  case  appeared  to  be  as  follow : 
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During  the  year  1857  the  inhabitants  of  the  school  sec- 
tion mentioned,  were  very  much  divided  in  opinion  upon  the 
site  of  the  school-house,  and  meetings  were  held,  and  an 
award  made,  but  either  it  was  abandoned  or  for  some  cause 
not  adhered  to.  In  1858,  the  same  difference  of  opinion 
existed.  One  of  the  trustees  differed  in  opinion  from  the 
other  two,  and  he  refused  to  act  with  them.  The  freeholders 
and  householders  differed  among  themselves  where  the  site  of 
the  school-house  should  be.  On  the  29th  of  March,  1858, 
the  defendants  Smith  and  Richards  obtained  a  conveyance 
of  half  an  acre,  being  part  of  the  west  part  of  lot  No.  15,  in 
the  township  of  Haliowell,  for  a  school  site.  On  the  29th  of 
May,  1858,  a  meeting  was  held,  at  which  the  inhabitants 
named  arbitrators,  and  an  award  was  then  made ;  but  the  in- 
habitants were  still  dissatisfied,  and  a  meeting  was  then  called 
for  the  3rd  of  July,  1858,  and  at  that  mxCeting  the  two  defen- 
dants, Smith  and  Richards,  being  the  majority  of  the  trus- 
tees, were  for  holding  the  site  to  be  the  land  conveyed  by 
the  deed  of  the  29th  of  March,  1858,  and  the  majority  of 
the  freeholders  and  householders  present  at  the  meeting  dis- 
sented from  that.  The  arbitrators  mentioned  in  the  plea  to 
the  avowry  were  chosen  at  that  meeting  to  settle  the  matter. 
In  the  meantime,  while  these  discussions  were  going  on,  the 
foundation  for  the  school-house  had  been  laid  upon  the  land 
mentioned  in  the  conveyance,  and  it  seemed  that  site  differed 
from  the  exact  centre  of  the  school  section  about  a  quarter  of 
a  mile.  The  arbitrators  made  a  personal  examination  of  the 
ground  they  intended  to  select,  and  put  stakes  at  a  place  they 
pointed  out,  where  the  site  should  be,  differing  from  the  land 
mentioned  in  the  deed.  They  did  this  on  the  4th  of  Septem- 
ber, 1858,  and  on  that  day  they  drew  up  in  writing  an  award, 
as  follows  : — 

Know  all  men  by  these  presents  that  we,  W.  H.  Gilbert, 
James  Cavan,  and  A.  Greely,  having  been  appointed  arbitra- 
tors to  decide  on  a  school-house  site  in  school  section  No.  1, 
in  the  township  of  Haliowell,  in  the  county  of  Prince  Edward, 
and  having  heard  the  statement  of  the  trustees,  and  also  of 
the  opposing  parties,  and  having  taken  upon  ourselves  the 
burthen  of  the  said  matter,  do  determine  that  the  school- 
house  site  in  said  section  shall  be  a  part  of  the  gore  lying 
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between  sixteen  and  seventeen^  now  in  the  tenure  of  John 
Landon,  situated  on  the  south-west  of  the  road,  and  on  the 
westerly  limit  of  the  said  gore. 
In  testimony,  &c. 

The  words  in  italics  were  not  in  the  award  as  signed 
by  the  arbitrators  on  the  4th  of  September,  but  the  award 
was  blank,  and  so  remained  till  May,  1859.  The  word  gore 
stood  originally  lot,  and  so  remained  until  the  blank  was 
filled  up. 

Although  it  seemed  to  be  known  pretty  nearly  what  piece 
of  ground  the  arbitrators  had  looked  at  and  determined 
in  their  own  minds  should  be  inserted  in  the  award,  the  in- 
habitants were  still  dissatisfied.  Many  of  them  would  have 
agreed  if  the  school-house  could  have  been  built  there  by  sub- 
scription, but  that  fell  through.  Another  meeting  w^as  held 
on  the  8th  of  October,  though  not  one  regularly  called,  and 
then  it  was  resolved  to  go  on  and  build  on  the  land  mentioned 
in  the  deed,  provided  that  could  be  done  by  subscription. 
That  also  failed.  Then  upon  the  22nd  of  October,  1858,  the 
two  trustees  called  a  meeting  properly  for  the  30th,  for  the 
purpose,  as  the  notice  of  the  meeting  expressed,  of  settling 
finally  upon  a  site  whereon  to  build  a  school-house.  The 
meeting  was  held,  but  not  more  than  half  of  the  electors  of 
the  section  attended.  The  plaintifi"  was  present,  and  would 
not  vote  either  for  the  resolution  adopted  or  against  it,  but 
told  them  when  they  wanted  the  money  to  pay  for  the 
building  to  come  to  him  for  it  and  not  send  a  collector.  The 
resolution  adopted  by  the  majority  of  the  meeting  coincided 
with  the  opinion  of  the  majority  of  the  trustees,  and  fixed 
upon  the  land  mentioned  in  the  conveyance  as  the  site  of  the 
school-house. 

After  this  meeting  the  trustees  contracted  for  the  building 
of  the  school-house,  and  it  was  built.  The  two  defendants, 
Smith  and  Richards,  were  ti'ustees  for  the  year  1859,  and 
another  person  was  chosen  in  place  of  the  former  dissenting 
trustee.  On  the  25th  of  April,  1859,  the  two  defendants. 
Smith  and  Richards  met  for  the  purpose  of  assessing  the 
section  for  the  expense  of  the  school-house.  The  third  trus- 
tee had  then  gone  to  California,  and  did  not  return  to  the 
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country  until  the  fall  of  the  year.  The  two  trustees  verbally 
resolved  what  the  assessment  should  be,  and  the  clerk  in- 
serted in  the  roll  at  once  the  proper  amounts,  and  the  roll, 
with  a  warrant  signed  by  the  two  trustees  under  the  corpo- 
rate seal,  dated  the  25th  of  April,  1859,  was  delivered  to  the 
defendant  King,  to  collect  the  amounts  from  the  different 
persons  named,  among  whom  was  the  plaintiff,  assessed  fpr 
§45.  The  clerk  stated  that  he  copied  into  the  minute  book  of 
the  trustees  a  resolution  to  correspond  with  what  had  been  de- 
termined by  the  two  trustees  on  the  25th  of  April.  Under  this 
warrant  the  defendant  King  seized  the  plaintiff's  horse.  After 
that  was  done  the  plaintiff  set  about  procuring  the  award  of 
the  4th  of  September,  1858.  It  was  blank.  Two  of  the 
arbitrators  met,  and  one  of  them,  v/ith  consent  of  the  other, 
filled  in  the  words  underlined,  but  it  could  not  be  ascer- 
tained who  had  altered  the  word  "lot''  to  the  word  "gore,  " 
or  when  it  was  done,  though  it  must  have  been  since  the 
20th  May,  1859.  The  third  arbitrator  was  not  present 
when  this  was  done.  The  arbitrators  stated  that  the  reason 
w^hy  the  blank  was  left  in  the  award  was,  that  they  did  not 
know  the  precise  description  of  Landon's  land,  but  it  was 
understood  among  them  that  when  that  was  ascertained  then 
the  award  should  be  filled  up. 

It  was  proved  that  the  gore  between  lots  16  and  17  was 
200  acres,  and  the  road  divided  it  into  nearly  equal  parts, 
and  the  westerly  limit  of  the  gore,  south-west  of  the  road, 
would  be  a  point  down  on  the  water's  edge  of  the  bay  of 
Quints,  a  distance  of  some  sixty  to  eighty  rods  from  the 
road. 

These  being  the  facts  of  the  case,  the  following  questions 
were  raised  upon  both  sides  : 

On  the  part  of  the  defendants  it  was  .contended,  1.  That 
the  defendants.  Smith  and  Richards,  were  not  liable  in  this 
action  in  their  individual  capacity^'/for  the  warrant  they  gave 
was  under  the  corporate  seal  of  th,e  trustees,  and  the  corpo- 
ration only  would  be  liable. 

The  warrant,  signed  by  the  defendants,  Smith  and  Rich- 
ards, ran  thus:  W^,  the  undersigned,  trustees  of  school 
section  No.  1,  in  the  township  of  Halbwell,  &c.,  by  vii:tue 
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of  the  authority  vested  in  us  by  the  8th  clause  of  section 
12  of  the  school  act  of  1850,  authorise  and  require  you, 
Michael  S.  King,  of,  &c.,  after  ten  days  from  the  date 
hereof,  to  collect  from  the  several  individuals  in  the  annexed 
rate  all  the  sums  of  money  opposite  their  respective  names, 
&c.,  and  in  default  of  payment  on  demand  by  any  person 
so  rated,  you  are  hereby  authorised  and  required  to  levy  the 
amount  by  distress  and  sale  of  the  goods  and  chattels  of  the 
persons  making  default. 

This  was  signed  F.  H.  Smith,  and  Spencer  Richards,  trus- 
tees. It  was  given  under  their  hands  and  seal  of  office, 
and  the  corporate  seal  of  the  trustees  was  affixed  to  it ; 
^ated  24th  April,  1859. 

2.  That  the  award  pleaded  was  not  sustained  by  proof,  and 
was  bad  upon  the  face  of  it.  1.  It  was  in  blank  when  signed  by 
the  arbitrators  on  the  10th  of  September,  1858  ;  and  was  no 
award  then,  and  did  not  become  such  afterwards,  for  the 
blank  was  filled  in  by  two  of  the  arbitrators,  which  they  had 
no  authority  to  do  in  the  absence  of  the  third  arbitrator. 
2.  That  the  alteration  of  the  word  lot  to  the  word  gore^ 
without  consent  of  the  arbitrators,  if  the  award  were  good 
otherwise,  would  avoid  it.  3.  That  if  the  award  could  be 
filled  up  after  it  had  been  signed,  then  the  description  of  the 
site  was  imperfect,  and  it  was  uncertain  what  part  of  the  gore, 
or  how  much  of  it,  was  to  be  the  school  site. 

On  the  part  of  the  plaintiff"  it  was  objected  that  the  defen- 
dants had  not  made  a  good  rate  to  support  the  warrant,  and 
that  it  could  not  be  made  or  proved  verbally,  as  in  this 
case. 

For  the  purpose  of  settling  all  these  questions  the  learned 
judge  thought  it  better  to  take  the  verdict  for  the  plaintiff", 
and  give  the  defendants  leave  to  enter  a  verdict  for  them. 

Richards^  Q.  C,  obtained  a  rule  nisi  accordingly  during 
the  last  term.  He  cited  13  &  14  Yic,  ch.  48,  sec.  11;  16 
Vic,  ch.  185,  sec.  6  ;  Beaver  v.  The  Mayor,  &c.,  of  Manches- 
ter, 8  E.  &.  B.  44. 

C.  S.  Patterson  shewed  cause,  and  cited  Ferrier  v.  Moodie 
12  U.  C.  R.  379  ;  13  &  14  Vic,  ch.  48,  sec  12,  sub-sees'. 
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7,  8,  9 ;  Williams  v.  School  Trustees  of  Pljmpton,  7  C.  P. 
559 ;  Haacke  v.  Marr,  8  C.  P.  441 ;  Andrews  v.  Harris,  1 
Q.  B.  3,  17;  Powell  v.  Divett,  15  East  29;  Revett  v. 
Browne,  2  Moo.  &  P.  12  ;  Stewart  v.  Aston,  8  Jr.  C.  L.  Rep. 
35 ;  Samuel  v.  Duke,  3  M.  &  W.  622. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  were  three  issues  in  fact  to  he  determined  bv  the 
jury  upon  the  trial. 

The  first  was  upon  the  defendants'  plea  denying  the 
taking  of  the  horse.  There  was  no  evidence  of  an  actual 
seizure  of  the  horse  in  question  by  any  one  but  the  defend- 
ant King,  who  as  collector  went  to  execute  the  warrant  put 
into  his  hands  for  collecting  the  taxes  in  arrear,  but  the 
other  two  defendants.  Smith  and  Richards,  caused  the  act 
to  be  done  which  is  complained  of  as  a  trespass,  by  making 
and  delivering  or  sending  a  warrant  to  him  to  levy  the  rate 
by  distress  and  sale  of  the  plaintiff's  goods.  It  is  argued 
that  these  defendants  are  not  liable  to  be  sued  for  that 
wrong  act  as  individuals,  even  supposing  the  warrant  to  be 
illegal,  but  that  an  action  can  only  lie  against  the  school 
trustees  as  a  corporation. 

If  this  plaintiff  were  suing  upon  a  contract  legally  made 
by  these  trustees  as  a  corporation,  we  should  have  no  doubt 
that  the  only  remedy  would  be  by  an  action  against  them  in 
their  corporate  capacity,  for  the  school  trustees  in  each 
section  are  incorporated  by  the  statute. 

But  two  of  the  trustees  are  here  sued  in  tort  for  a  trespass 
alleged  to  have  been  committed  colore  officii,  as  trustees. 
Whether  in  such  a  case  an  action  would  lie  against  a  corpo- 
ration in  whose  names  or  for  whose]  benefit  the  tort  was 
committed,  was  formerly  much  doubted,  and  it  was  rather 
assumed  that  it  would  not  lie,  but  that  the  remedy  was  only 
against  the  party  who  did  the  act.  The  law,  however,  is 
now  so  far  settled  to  be  otherwise,  that  it  has  been  in  many 
cases  held  that  actions  of  trespass  or  trover  may  be  main- 
tained against  corporate  bodies.  But  we  do  not  find  it  any 
where  laid  down  that  an  action  will  not  also  lie  in  such  a 
case  against  the  member  or  members  of  the  corporation  who 
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actually  committed  the  wrong,  and  we  assume  that  it  will : 
that  is,  that  the  plaintiff  may  proceed  either  against  the 
corporation  or  against  the  individuals  who  caused  the  act  to 
he  done. 

This,  too,  is  an  action  of  replevin,  and  in  Bacon's  Abridg- 
ment "  Corporations"  E.  2,  we  find  it  stated,  upon  the 
authority  of  the  case  of  Emanuel  College,  reported  shortly 
in  Brownlow  175,  "A  corporation  aggregate  cannot 
distrain  in  their  own  persons,  but  by  their  bailiff,  and 
therefore  no  replevin  lies  against  them  by  the  name  of  their 
corporations." 

It  appears  from  the  case  of  the  Mayor  of  Coventry  v. 
Lythall,  (10  M.  &  W.  773,)  that  actions  were  brought 
against  the  Mayor  of  Coventry  for  an  alleged  illegal  distress 
made  to  levy  a  rate  imposed  by  the  corporation  ;  and  Mr. 
Grant,  in  his  treatise  on  Corporations,  page  490,  note  (a) 
tells  us  that  "  the  mode  of  trying  the  validity  of  a  borough 
rate  by  an  individual  aggrieved  is  by  an  action  of  trespass 
against  tJie  mayor  for  issuing  the  distress  ivarrant  to  levy 
the  rate,  or  against  any  two  borough  justices  who  sign  the 
distress  warrant." 

Besides,  in  this  case  the  warrant  of  distress,  although  it 
has  the  corporate  seal  attached  to  it,  is  in  its  terms  a 
command,  not  in  the  corporate  name  of  The  School  Trustees, 
of,  &c.,  but  it  is  in  these  words,  We,  the  undersigned,  trus- 
tees of  school  section  No.  1,"  &c. ;  and  it  is  signed  by  these 
two  defendants  in  their  proper  names,  and  taking  no  notice 
of  any  third  trustee  who  by  law  should  with  them  compose 
the  corporation.  This,  however,  seems  so  far  to  be  in  accor- 
dance with  the  directions  of  the  school  act.  We  think  the 
two  trustees  who  signed  the  warrant  to  distrain  may  be  sued 
as  individuals,  and  that  by  their  causing  the  seizure  to  be 
made  they  were  liable  to  have  a  verdict  found  against  them 
upon  this  first  issue. 

The  second  issue  is  raised  by  the  plaintiff 's  general  tra- 
verse, by  plea  of  de  injuria,  of  the  avowry.  The  question 
for  the  jury  at  the  trial  was  whether  the  avowry  was  or  was 
not  substantially  true  in  fact.  Its  sufficiency  as  a  defence  is 
involved  in  the  demurrer  which  is  before  us,  and  is  a  distinct 
question. 
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It  appears  to  ti's  tllat  the  avowry  was  proved  .l)y  tfe 
Evidence,  and  that  tlie  defendants  Smith  and  Richards  were 
entitled  to  succeed  on  the  second  issue. 

Then  as  to  the  remaining  issue  upon  the  defendants' 
replication  of  no  award  to  the  plaintiff's  special  plea  to  the 
avowry,  we  think  it  is  very  clear  that  the  defendants  were 
entitled  to  succeed,  for  that  there  was  no  award  in  fact  maAe, 
though  an  instrument  Wias  executed  in  blank,  quite  imperfect 
at  the  time  it  was  signed  and  sealed  by  the  three  arbitrators^ 
and  afterwards  altered  by  one  of  them  without  the  assent  of 
the  others,  and  in  the  most  material  part,  namely,  the 
designation  and  description  of  the  site,  which  wds  to  be 
fixed  by  their  award.  The  alteration  spoken  of  was  not 
made  till  after  the  Seizure  of  which  the  plaintiff  complaiiiiy  ^ 
arid  after  an  action  had  been  threatened.  Besides  this,  the 
award,  even  as  it  was  altered,  gives  no  certain  description 
bf  the  site  on  which  the  school  house  was  to  stand. 

So  we  think  it  is  clear  that  thete  was  no  such  aTvard  as 
the  plaintiff  Sets  out  in  his  spiecial  plea  to  the  avowry,  on 
which  he  relies  as  having  the  effect  of  disabling  the  trustees 
from  afterwards  concurring  with  a  majority  of  the  rate- 
payei'S  in  appointing  another  site. 

We  think  therefore  that  the  verdict  for  the  plaintiff  on  th(^ 
first  issue,  on  the  plea  of  non  ceperunty  should  stand,  aiid  the 
vetdict  in  his  favour  on  the  other  two  issues  should  be  set 
aside,  and  a  verdict  on  them  entered  for  the  defendants. 

The  opinion  which  we  have  formed  in  regard  to  the 
defendants  Smith  and  Uichards  being  entitled  by  the  evi- 
dence to  succeed  upon  the  second  plea  to  the  avowry,  is  not, 
we  fear,  reconcileable  with  the  judgment  given  by  the  Court 
6f  Commoh  Pleas  In  Hilary  Term  last,  in  a  case  of  ilylandl 
against  the  present  defendants,  which  was  an  action  brought 
by  another  rate-payer,  in  consequence  of  a  distress  made 
upon  him  by  King  under  the  same  general  warrant  of 
distress  that  was  in  evidence  in  the  case  now  before  us. 

That  judgment  proceeded  upon  the  opinion  of  the  learned 
judges  that  the  reference  to  arbitrators,  made  in  consequence 
of  the  difference  between  the  trustees  and  the  inhabitants 
at  the  meeting  in  July,  1858,  disabled  the  trustees  and 


VANCJE  V.  KING  ET  AL. 


inhabitants  from  legally  meeting  again  in  October  of  th^. 
same  year,  and  fixing  upon  a  site,  as  they  did. 

If  that  be  clearly  the  legal  consequence  of  the  reference, . 
then  the  judgment  that  has  been  given  in  Ryland's  case  was 
corrept,  at  least  we  so  assume  for  the  present.  But  when 
we  come  to  determine  which  party  had  a  right  to  succeed  upon 
the  issue  in  fact,  on  the  plea  denying  the  truth  of  the 
avowry,  we  must  consider  the  effect  of  all  that  was  proved 
upon  the  trial ;  and  when  we  compare  the  evidence  with  the 
terms  of  the  avowry,  we  do  not  see  any  room  to  doubt  that 
the  avowry  was  in  substance  proved,  unless  it  be  in  regard 
to  the  averment  that  the  meeting  in  October  was  "  duly 
held."  That  it  was  duly  convened  was  proved,  we  think, 
and  is  not  disputed :  that  is,  the  proper  notices  were  given. 
Whether  it  was  duly  held  or  not  seems  to  bring  up  the 
question  with  which  the  Court  of  Common  Pleas  had  to  deal 
in  disposing  of  the  demurrer  in  Ryland's  case.  They  could 
only  dispose  of  that  question  upon  what  appeared  in  the 
pleadings,  but  we  have  here  to  determine  it  upon  a  view  of 
all  the  evidence,  and  we  confess  it  does  seem  to  us  that  the 
two  defendants,  trustees,  were  entitled  to  a  verdict  upon  the 
avowry,  because  the  evidence  shewed  that  the  meeting  in 
October  and  proceedings  taken  under  it  were  legal  under  the 
circumstances  proved,  notwithstanding  the  previous  reference 
to  arbitration. 

As  a  general  rule,  we  take  it  that  where  two  parties  have 
a  difference  upon  any  matter  of  business,  and  refer  it  to 
arbitration,  they  may  afterwards  agree  upon  the  matter  on 
which  they  had  differed,  and  so  may  render  it  unnecessary 
that  any  award  should  be  made.  By  the  common  law  either 
party  might,  before  the  award  made,  revoke  the  submission. 
There  have  been  restrictions  lately  placed  by  statute  upon 
this  right  of  one  party  to  revoke  without  the  concurrence  of 
the  other,  but  it  would  be  most  unreasonable  and  inconve- 
nient to  hold  that  both  the  parties  may  not  come  to  a  settle- 
ment of  their  dispute,  and  so  dispense  with  the  necessity  for 
the  arbitJ^^/tors  proceeding. 

,It|^is  ^  true  that  the  reference  in.  this  case  is  for  a  public 
purpose,  and  under  the  provision  of  a  public  statute,  which 
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says  nothing  about  revocation ;  but  we  are  not  prepared  still 
to  hold  that  the  trustees,  who  had  the  general  superintend- 
ence of  school  matters  within  the  division,  and  the  inhabi- 
tants, who  alone  had  an  interest  in  the  question  where  the 
school-house  should  be  built,  could  not  come  to  an  amicable 
understanding  upon  the  point  after  it  had  been  referred, 
and  before  an  award  had  been  made  upon  it. 

But  the  evidence  in  this  case  shewed  that  the  arbitrators 
had  made  an  award  by  which  they  conceived  they  had  fully 
acquitted  themselves  in  regard  to  the  matter  referred :  that 
is,  they  had  signed  and  sealed  a  paper  which  they  intended  / 
to  be  their  award.  When  they  had  done  that  we  think  they 
were  fundi  officio ^  and  could  not  take  up  the  matter  again. 
Then  if  the  instrument  which  they  so  signed  and  sealed 
became  void  by  its  being  altered  by  one  or  two  of  the  three 
arbitrators,  without  the  concurrence  of  all,  and  if  moreover 
it  was  so  indefinite  after  all  that  it  pointed  out  no  certain 
site  for  the  school-house,  which  we  think  it  did  not,  then  we 
assume  that  the  reference  had  no  further  effect,  and  the 
trustees  and  inhabitants  might  well  meet  in  October  after 
the  invalid  award  was  executed,  and  agree  as  they  did  upon 
a  site. 

On  these  grounds  it  is  that  we  think  the  defendants  should 
have  a  verdict  on  the  second  issue  as  well  as  the  third. 

With  respect  to  the  demurrer,  which  according  to  the 
opinion  we  have  formed  on  the  points  reserved  at  the  trial 
can  only  affect  the  costs,  we  think  the  objections  taken  to 
the  defendants'  avowry  upon  the  argument  of  the  demurrer, 
which  was  not  to  the  avowry,  but  to  the  plaintiff 's  special 
plea  in  answer  to  it,  are  cured  by  the  plaintiff's  special  plea, 
for  that  rests  the  plaintiff's  case  wholly  on  the  fact  of  the 
award,  which  the  plaintiff  sets  up  as  disabling  the  trustees  from 
calling  a  meeting  afterwards,  and  from  concurring  with  the 
inhabitants  in  fixing  another  site. 

The  objections  taken  to  the  avowry  are  not  that  it  shews 
that  the  trustees  have  made  an  illegal  warrant,  or  imposed 
an  illegal  rate,  but  that  it  does  not  set  out  all  such  facts  as 
are  assumed  to  be  essential  to  the  validity  of  the  rate  and  of 
the  warrant,  though  such  facts  may,  for  all  that  appears^ 
have  existed. 


VANCE  V.  KING  ET  AL. 


mi 


Then  the  plaintiflf  does  not  demur  on  account  of  the  omis- 
sions, but  he  relies  wholly  on  the  effect  of  the  award.  And 
his  special  plea  setting  up  that  defence  is  in  our  opinion  bad, 
because  it  does  not  shew  that  before  the  arbitrators  made  the 
award  which  it  is  alleged  they  made,  the  trustees  and  inhabi- 
tants had  not  at  a  public  meeting  duly  convened  concurred 
in  selecting  the  site  which  had  been  since  built  upon.  We 
take  it  the  fact  of  a  reference  having  been  made  to  arbitra- 
tion, because  the  trustees  and  inhabitants  had  differed,  would 
not,  as  we  have  already  stated,  disable  the  trustees  and  in- 
habitants from  afterwards  coming  to  an  understanding  upon 
the  point,  and  so  rendering  an  award  necessary. 

There  is,  besides,  much  force  in  the  objection,  that  the 
award,  as  it  is  set  out,  does  not  certainly  define  a  site  for  the 
school-house,  but  merely  awards  that  it  shall  be  on  the  gore 
between  two  lots  which  are  named,  and  on  the  westerly 
limit  of  it,  without  averring  that  the  gore  named  is  within 
the  bounds  of  the  school  section  No.  1,  or  on  what  part  of 
the  west  limit  the  site  is  to  be  :  in  other  words,  what  land  it 
is  to  cover. 

The  plaintiff  has  also  demurred  to  the  defendant's  third 
replication  to  his  second"  plea.  That  replication  simply 
denied  the  award  set  out  by  the  defendants,  and  we 
think  it  is  evident  that  the  plaintiff's  second  plea,  to 
which  it  is  an  answer,  rests  the  plaintiff's  case  upon  the 
alleged  fact  that  an  award  was  made  which  named  a  certain 
site,  and  that  the  erection  of  the  school-house  on  any  other 
site  but  that  was  necessarily  illegal.  The  whole  answer  set 
up  by  that  plea  to  the  avowry  is  grounded  upon  the  devia- 
tion from  the  site  said  to  have  been  fixed  by  the  award,  and 
it  is  a  good  replication  to  the  plea  that  there  was  no  such 
award  made. 

We  think  therefore  that  defendants  Smith  and  Richards 
should  have  judgment  on  the  demurrer. 

It  is  not  necessary,  in  disposing  of  this  demurrer,  to  deter- 
mine what  is  the  effect  of  the  plaintiff  having  in  his  special 
plea  taken  no  notice  of  the  defendant  King,  but  I  do  not  see 
that  that  can  give  rise  to  any  question,  for  as  to  him  the 
avowry  is  not  otherwise  answered  than  by  denying  its  truth 
25  VOL.  XXI. 
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by  a  general  traverse,  on  which  we  consider  all  the  defen- 
dants were  entitled  to  a  verdict. 

In  our  opinion  a  verdict  should  be  entered  for  the  plain- 
tiff on  the  issue  of  non  ceperunt,  and  for  the  defendants  on 
the  other  two  issues,  and  judgment  for  the  defendants  on 
the  demurrer. 


Ryan  and  Wife  v.  Miller. 

Seduction — Marriage  to  a  stranger  before  birth  of  child — Evidence  of  non- 
access — Pleading — Proof  of  service. 

In  an  action  for  the  seduction  of  the  plaintiff's  daughter,  it  appeared  by 
her  evidence  that  defendant  had  had  intercourse  with  her  in  January,  and 
up  to  June,  1860,  but  that  she  married  one  C.  in  October,  1860,  and 
that  the  child  was  born  on  the  11th  of  Februrary,  1861.  The  plaintiff 
haviiig  obtained  a  verdict :  Eeld,  that  the  child  having  been  born  in  law- 
ful wedlock,  the  mother's  evidence  was  inadmissible  to  prove  it  illegiti- 
mate, and  a  new  trial  was  granted. 

Defendant  pleaded,  among  other  pleas,  as  to  the  alleged  loss  of  service,  and 
trouble  in  nursing,  &c.,  that  at  the  time  of  the  delivery  the  daughter  was 
not  an  unmarried  female.   Held,  on  demurrer,  no  defence. 

Per  Burns,  J, — Assuming  the  action  to  be  maintainable,  the  presumption 
of  service  under  the  statute  would  cease  after  the  marriage,  but  actual 
service  then  might  be  proved. 

The  plaintiffs  complained  that  the  defendant  seduced 
.Catharine  Hughes,  then  and  long  subsequently  being  an 
unmarried  female,  and  then  and  still  being  the  daughter  and 
servant  of  the  plaintiff  Sarah  Ryan,  whereby  said  Catharine 
became  pregnant,  and  the  plaintiff  Sarah  Ryan  thereby 
lost  the  services  of  the  said  Catharine  Hughes,  and  was  put 
to  great  bodily  trouble  and  inconvenience  in  nursing  and 
taking  care  of  her,  and  about  the  delivery  of  the  said  child. 
And.  the  plaintiffs  further  averred  that  the  said  Catharine 
was  the  legitimate  daughter  of  the  said  Sarah  Ryan,  and  of 
one  James  Hughes,  her  former  husband,  which  said  James 
Hughes  departed  this  life  long  before  the  said  grievance, 
&c.,  and  that  neither  the  said  Hughes,  nor  the  said  plaintiff, 
had  before  the  committing  the  said  grievance  abandoned  the 
said  Catharine  Hughes,  or  refused  to  provide  for  her,  or 
retain  her  as  an  inmate  ;  and  that  the  plaintiffs  at  the  time 
of  committing  the  said  grievance,  and  from  thence  hitherto 
resided,  and  still  reside  in  Upper  Canada,  and  that  this  action 
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was  commenced  within  six  months  of  the  birth  of  the  said 
child,  with  which  the  said  Catharine  Hughes,  now  called 
Catharine  Corbett,  was  so  pregnant. 
The  defendant  pleaded,  1.  Not  guilty. 

2.  That  Catharine  Hughes  was  not  at  either  of  the  said 
times  when,  &c.,  the  daughter  and  servant  of  the  plain tiflf 
Sarah  Ryan,  in  manner  and  form,  &c. 

3.  To  that  part  of  the  declaration  which  alleged  that  the 
plaintiff  Sarah  Ryan,  by  reason  of  the  supposed  trespass, 
lost  the  services  of  the  said  Catharine  Hughes,  now  Catherine 
Corbett,  and  was  put  to  great  bodily  trouble  and  inconveni- 
ence in  nursing  and  taking  care  of  the  said  Catharine 
Hughes,  and  about  the  delivery  of  the  said  child,  the  defen- 
dant said  that  at  the  time  of  the  delivery  of  the  said  child, 
the  said  Catharine  Hughes,  now  Catharine  Corbett,  was  not 
an  unmarried  female. 

This  last  plea  was  demurred  to,  and  not  traversed. 

At  the  trial,  at  Goderich,  before  Sagarty^  J.,  -it  was 
proved  that  the  daughter  had  criminal  intercourse  with 
the  defendant  on  the  1st  of  January,  1860,  and  afterwards 
on  many  occasions  till  June  following :  that  in  October, 
1860,  she  married  one  Corbett,  and  the  child  was  born  on 
the  11th  of  February,  1861.  It  was  objected  that  Catharine 
Hughes  having  been  lawfully  married  to  one  Corbett  before 
the  child  was  born,  as  it  was  proved  she  was,  the  child  was 
thereby  rendered  the  legitimate  child  of  the  said  Corbett ; 
that  it  must  therefore  be  assumed  for  all  purposes  to  be  the 
child  of  Corbett,  her  husband ;  and  so  it  was  contended  that 
the  defendant.  Miller,  could  not  be  found  guilty  of  the  act  of 
seduction  whereby  she  hecame  jpregnant,  for  that  would  be  in 
contradiction  to  the  legal  presumption  which  legitimates  the 
child. 

Leave  was  reserved  to  move  for  a  nonsuit,  and  the  plain* 
tiffs  had  a  verdict  and  J 300  damages. 

The  demurrer  and  rule  were  argued  together. 

M»  C.  Cameron  obtained  a  rule  nisi  for  a  nonsuit  on  leave 
reserved  at  the  trial,  or  for  a  new  trial  on  the  law  and  evi- 
dence, and  for  misdirection,  in  directing  the  jury  that  the 
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plaintiSs  could  recoYer,  notwithstanding  that  the  child  of 
which  the  daughter  was  delivered  was  not  born  till  after  her 
marriage,  and  that  she  was  in  the  defendant's  service  at  the 
time  of  the  seduction,  and  there  was  no  loss  of  service  m  fact 
proved  ;  and  also  in  directing  the  jury  that  this  action  could 
he  sustained  by  these  plaintiffs  under  the  statute,  (ch.  77, 
Consolidated  Statutes  of  Canada.)  He  cited  Hall  v.  Hol- 
lander, 4  B.  &  C.  660  ;  Blaymire  v.  Haley,  6  M.  &  W.  55 ; 
Harper  v.  Luffkin,  T  B.  &  C.  387  ;  Dean  v.  Peel,  5  East 
47 ;  Lake  v.  Beamiss,  4  C.  P.  430  ;  McLeod  v.  McLeod, 
9  U.  C.  E.  331 ;  Doe  Marr  v.  Marr,  3  C.  P,  36. 

Richards,  Q.  C,  contra,  cited  L'Esperance  v.  Duchene, 
7  U.  C.  R.  146  ;  McKay  v.  Burley,  18  U.  C.  R.  251;  Rex 
V.  Luffe,  8  East  193  ;  Anon.  v.  Anon.  23  Beav.  273. 

Robinson,  C.  J. — My  opinion  is  that  the  plaintiff  ought 
not  to  have  had  a  verdict  rendered  for  him  at  the  trial,  for 
when  it  was  proved  that  the  only  child  that  Catherine 
Hughes,  the  plaintiff's  daughter,  has  had  was  bom  to  her 
while  in  lawful  wedlock  with  Corbett,  and  that  her  husband, 
Corbettj  had  visited  her  and  was  much  in  her  company  ahoitt 
the  time  when  the  child  miglit  have  been  begotten,  and  had 
even  proposed  marriage  to  her,  we  must  admit  the  legal  pre- 
sumption to  hold,  that  he  is  the  father  of  the  child.  It  is 
not  pretended  that  he  laboured  under  any  natural  infirmity. 
Under  such  circumstances  the  principle  carefully  laid  dowa 
by  the  Court  of  King's  Bench  in  the  case  of  Rex  v.  Luffe, 
(8  East  193,)  must  be  acted  upon  as  a  rule  of  law,  and  we 
cannot  receive  the  evidence  of  the  mother  to  bastardise  her 
issue.  There  have  been  some  cases,  it  is  true,  in  which,  when 
an  adulterous  intercourse  has  been  first  proved  by  other  evi- 
dence, the  wife  has  from  the  necessity  of  the  case  been 
allowed  to  be  examined  as  to  the  fact  whether  about  the  time 
that  the  child  must  have  been  begotten  her  husband  had 
access  to  her  ;  but  in  this  case  there  was  no  such  reason  for 
admitting  the  wife  to  give  evidence  tending  to  prove  the 
child  illegitimate,  which  was  clearly  born  during  her  lawful 
wedlock. 

.1  tbiink,  therefore,  that  a  new  trial  should  be  granted  with- 
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out  costs,  on  the  single  ground  that  upon  the  evidence  the. 
child  must  be  deemed  to  be  the  child  of  Corbett,  and  not  of 
the  defendant,  Miller,  and  that  the  mother's  evidence  to  the. 
contrary  should  not  have  been  received. 

As  to  the  demurrer  to  the  third  plea,  I  think  it  is  bad, 
for  it  is  only  an  answer  to  part  of  the  damage  claimed,  and 
not  a  defence  to  the  action,  and  the  facts  upon  which  we 
grant  the  new  trial  are  not  brought  out  upon  the  face  of  the 
pleadings,  so  as  to  make  the  marriage  appear  to  be  a  con-, 
elusive  defence. 

.  Burns  J. — It  is  impossible  to  say,  since  the  decision  in 
L'Esperance  v.  Duchene  (7  U.  C.  R.  146)  that  the  female 
plaintiff  in  this  case  may  not  have  had  a  cause  of  action 
before  the  marriage  of  her  daughter,  and  consequently 
before  the  birth  of  the  child.  The  declaration  in  the  pres- 
ent case  is  in  the  usual  form,  alleging  the  person  seduced  to 
have  been  the  daughter  and  servant  of  the  female  plaintiff. 
The  case  of  Harper  v.  Luffkin  (7  B.  &  C.  387)  shews  that 
unless  the  husband  of  the  person  seduced  puts  an  end  to 
the  relation  of  master  and  servant  by  reclaiming  his  wife 
she  may  make  a  contract  of  service,  and  if  while  in  service 
she  be  seduced  an  action  is  maintainable  by  the  master.  In 
the  case  before  us  the  seduction  took  place  before,  and  the 
birth  of  the  child  after  marriage  of  the  daughter,  and  con- 
sequently it  discloses  a  case  which  in  part  would  be  under 
the  statute  7  W.  IV.,  ch.  8,  where  proof  of  service  would  be  dis- 
pensed with,  and  also  a  case  in  part  where  the  relation  of 
master  and  servant  must  exist  and  be  proved,  for  I  take  it 
that  after  the  marriage  of  the  daughter  the  statute  no 
longer  applies  to  dispense  with  such  proof,  and  then  the 
case  would  be  similar  to  that  of  Harper  v.  Luffkin. 

Taking  the  declaration  and  the  third  plea  together,  it 
would  appear  that  the  daughter  was  considered  and  treated 
as  the  servant  of  the  female  plaintiff,  the  mother,  and  if  it 
be  law  that  an  action  of  seduction  can  be  maintained  by  the 
master  where  the  servant  is  a  married  woman,  and  as  said 
by  Lord  Tenterden,  in  Harper  v.  Luffkin,  that  in  the 
absence  of  any  interference  by  the  husband,  it  is  not  com- 
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petent  to  the  defendant  to  set  up  his  rights  as  an  answer  to 
the  action,''  it  follows  that  the  plea,  merely  shewing  that 
the  loss  of  service  complained  of  happened  at  the  time  that . 
the  daughter  was  not  an  unmarried  female,  is  no  answer  to 
the .  declaration.  Judgment  should  therefore  be  for  the 
plaintiff  upon  the  demurrer. 

.  With  respect  to  the  rule  to  set  aside  the  verdict,  I  think 
that  must  be  made  absolute,  and  that  there  should  be  a  new 
trial.  The  case  rested  entirely  upon  the  testimony  of  the 
daughter,  no  other  witness  was  called.  The  first  question  is 
whether  she  was  a  competent  witness  to  prove  that  the  child 
born  in  wedlock  was  illegitimate.  No  objection  was  made 
to  her  competency  at  the  trial,  though  the  objection  was 
made  that  the  action  would  not  lie.  She  swore  that  the  child 
born  after  her  marriage  was  the  child  of  the  defendant. 
The  question  is,  whether  she  should  have  been  permitted 
to.  have  said  this.  Lord  Mansfield,  in  Goodright  dem. 
Stevens  v.  Moss  (2  Cowp.  -594)  lays  it  down  as  a  rule 
founded  in  decency,  morality,  and  policy,  that  the  father 
and  mother  "  shall  not  be  permitted  to  say  after  marriage 
that  they  have  had  no  connexion,  and  therefore  that  the 
offspring  is  spurious  ;  more  especially  the  mother,  who  is  the 
offending  party."  This  was  stated  in  an  action  of  eject- 
ment in  which  the  question  was  as  to  heirship.  In  the  King 
V.  The  Inhabitants  of  Sourton  (5  A.  &  E.  180)  the  quarter 
sessions  had  admitted  the  husband  to  prove  facts  from  which 
it  appeared  that  the  pauper  was  illegitimate.  Lord  Denman 
affirms  the  rule  laid  down  by  Lord  Mansfield,  and  he  says  that 
"they  (the  sessions)  have  therefore  admitted  the  husband  to 
prove  what,  by  a  rule  of  law  clear  and  undoubted,  and  of  ob- 
vious public  utility,  they  could  not  receive  as  evidence  from 
him.  The  order  of  sessions  must  be  quashed."  Although  Lord 
Mansfield's  rule  of  law  has  been  doubted  to  the  extent  his 
words  seem  to  imply,  yet  in  the  case  quoted  the  whole  Court 
of  Queen's  Bench  adopted  it.  The  subject  is  investigated 
again  to  some  extent  in  the  case  of  The  Queen  v.  The  Inhab- 
itants of  Mansfield,  (1  Q.  B.  444.) 

I  have  no  doubt  the  daughter  was  a  competent  witness  to 
prove  her  adulterous  intercourse  with  the  defendant,  and 


RYAN  AND  WIFE  V.  MILLER. 


207 


that  she  might  have  been  asked  that  question,  but  there  her 
examination  should  have  stopped. 

It  may  be  said  this  case  differs  from  those  cited,  inasmuch 
as  the  birth  of  the  child  so  soon  after  marriage  precluded 
the  idea  of  conception  after  the  marriage,  and  therefore  it 
was  competent  for  the  daughter  to  prove  who  in  truth  was 
the  father  of  the  child.  The  facts  of  an  anonymous  case 
before  Sir  John  Romilly,  (22  Beav.  481,  and  23  Beav.  273,) 
were  these.  A  woman  was  married  on  the  14th  of  October, 
1844,  and  had  a  child  on  the  6th  of  January,  1845.  The 
husband  left  the  wife,  and  died  in  the  Morea  in  May,  1846. 
It  was  suggested  that  the  wife  had  never  seen  him  until 
immediately  before  her  marriage,  and  that  he  was  then 
already  married,  and  that  therefore  the  child  was  not  his. 
Sir  John  Romilly  said,  upon  interrogatories  propounded  to 
the  wife,  "1  shall  allow  you  to  ask  the  wife,  upon  cross- 
examination,  any  question  that  will  shew  the  invalidity  of  the 
marriage,  or  the  fact  that  no  child  was  born  that  was  legiti- 
mate. I  cannot  allow  you  to  ask  her  any  question  as  to 
whether  the  husband  had  or  had  not  access  to  her  before  the 
marriage.  I  will  allow  you,  if  you  cross-examine  her,  to 
ask  her  this  question,  *  When  did  you  first  know  this  gentle- 
man V  For,  as  at  present  advised,  I  should  say  that  you 
are  entitled  to  know  when  she  first  knew  him.  Further 
than  that  I  cannot  allow  you  to  go." 

Now,  although  the  evidence  of  the  daughter  was  not 
objected  to  at  the  trial,  yet  I  think  the  whole  of  it  which 
relates  to  shewing  that  the  child  which  was  born  after  her 
marriage  was  illegitimate  should  be  struck  out,  and  if  that 
be  so  then  there  would  be  nothing  left  but  the  fact  of  her 
adulterous  intercourse  with  the  defendant,  which  would  not 
support  the  verdict. 

Besides  this  view  of  the  testimony  of  the  daughter,  there 
remains  this  consideration,  namely,  that  from  the  time 
of  the  marriage  of  the  daughter  of  the  plaintiff,  11th 
October,  1860,  there  was  na"  proof  of  any  service.  She 
lived  with  the  plaintiffs,  it  is  true,  up  to  and  inclusive  of  the 
birth  of  the  child,  which  which  took  place  on  the  11th  of 
February,  1861,    The  relation  of  master  and  servant  in 
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case  of  a  married  woman  being  seduced  must,  I  take  it,  be 
clear  and  undoubted,  and  the  application  of  the  statute  7 
Wm.  IV.,  ch.  8,  fails.  In  this  case  it  was  allowed  to  go  to 
the  jury  without  any  distinction,  and  without  any  evidence 
on  this  point.  I  must  not  be  understood  to  mean  that  if 
evidence  of  the  relation  of  master  and  servant  did  exist 
after  the  time  of  the  daughter's  marriage  that  it  would  of 
itself,  followed  by  the  birth  of  an '  illegitimate  child,  have 
sustained  a  cause  of  action.  The  seduction  must  also  be 
proved  as  well.  In  this  case  the  child  is  not  illegitimate, 
and  the  plaintiffs  cannot,  in  my  opinion,  be  heard  upon  the 
facts  to  say  that  it  is,  and  they  certainly  can  make  no  claim 
for  nursing  and  taking  care  of  the  mother  in  giving  birth  to 
the  child. 

It  is  not  necessary  to  say  that  the  cause  of  action  which 
the  female  plaintiff  may  have  had  before  her  daughter's 
marriage  was  destroyed  by  the  fact  of  the  marriage.  If  the 
action  can  be  sustained  by  other  evidence  than  of  the 
daughter,  though  it  is  difficult  to  see  how  it  can,  then  that 
question  would  arise.  Of  one  thing  I  am  clear,  and  I  may 
as  well  say  so  at  once,  that  the  plaintiffs  should  not  be  at 
liberty  to  give  any  evidence  of  what  occurred  after  the 
marriage  of  the  daughter,  for  that  fact  legitimatized  the 
child,  and  it  would  certainly  be  contrary  to  decency,  morality, 
and  public  policy,  to  permit  them  to  dispute  its  legitimacy 
for  the  purposes  of  this  action. 

I  think  there  should  be  a  new  trial  without  costs. 

McLean,  J.,  concurred. 

Rule  absolute  for  new  trial,  and  judgment 
for  plaintiffs  on  demurrer. 
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Standing  v.  The  London  Gas  Company. 

Contract — Corporation — Sub-contraet — Liability. 

One  T.  contracted  with  the  defendants,  a  corporation,  to  construct  certain 
work  for  them,  and  on  the  same  day  the  plaintiff  agreed  with  T.  to  do  a 
portion  of  it  for  $900,  subject  to  the  same  conditions  which  bound  T.  in 
his  contract  with  defendants,  one  of  which  was  that  20  per  cent,  of  the 
price  should  be  retained  until  three  months  after  completion  of  the  work, 
and  then  paid  upon  the  certificate  of  the  manager  that  it  had  been  perform-  \ 
ed  to  his  satisfaction.  T.  on  the  same  day  by  letter  authorised  defendants 
to  pay  the  plaintiff  for  his  work  up  to  the  amount  of  T.'s  contract  with  him, 
and  defendants  in  answer  agreed  to  this,  provided  the  plaintiff  should  carry 
out  his  contract  with  T.,  and  perform  his  work  to  the  satisfaction  of  the 
manager,  on  whose  certificate  alone  any  money  should  be  paid.  Defen- 
dants paid  the  plaintiff  all  but  the  20  per  cent,  as  the  work  progressed,  but 
the  manager  refused  to  certify,  complaining  that  it  was  improperly  per- 
formed. It  was  proved,  however,  that  he  had  verbally  agreed  to  pay  the 
men  who  had  worked  under  the  plaintiff  $100,  if  they  would  discharge 
the  company. 

Held,  (reversing  the  judgment  of  the  court  below,)  that  the  plaintiff  had  no 
right  of  action  against  defendants,  for  there  was  no  contract  between 
them,  and  at  all  events  they  would  not  be  liable  without  the  manager's 
certificate. 

Appeal  from  the  county  court  of  Middlesex. 
Action  for  work  and  materials,  money  had  and  received, 
account  stated,  &c. 
Plea^  never  indebted. 

The  facts  out  of  which  this  suit  arose  appeared  to  be  as 
follows  :  one  George  Taylor,  by  contract  entered  into  with 
the  London  Gas  Company,- dated  the  20th  of  June,  1859, 
agreed  to  construct  certain  works  for  the  defendants.  By  the 
contract  the  defendants  covenanted  to  pay  Taylor  from  time 
to  time  as  the  work  progressed  by  semi-monthly  payments 
eighty  per  cent,  of  the  work  performed,  retaining  twenty 
per  cent,  until  three  months  after  the  completion  of  the 
contract,  when  the  same  was  to  be  paid  upon  the  certificate 
of  the  manager  that  the  contract  was  fully  executed  and  per- 
formed. 

On  the  same  day,  20th  of  June,  1859,  Taylor  sub-let  a 
portion  of  the  work,  namely,  the  construction  of  the  tank 
and  dry  well  for  the  gas  works,  to  the  plaintiff  for  the  sum 
of  $900.  The  plaintiff  covenanted  with  Taylor  to  do  the 
work  precisely  in  the  manner  indicated  in  Taylor's  contract 
with  the  company,  the  provisions  of  which  contract  were  to 
be  as  binding  on  the  plaintiff  as  if  he  was  the  original  con- 
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tractor  with  the  company.  Taylor  covenanted  with  the 
plaintiff  for  payment  as  follows  :  "to  pay  him  from  time  to 
time  as  the  work  progresses,  by  semi-monthly  payments,  say 
on  the  fifteenth  and  thirtieth  days  of  July  and  August  next, 
eighty  per  cent,  of  the  work  so  performed,  retaining  twenty 
per  cent,  until  three  months  after  the  completion  of  this 
contract,  when  the  same  is  to  be  paid  upon  the  certificate  of 
the  manager  of  the  London  Gas  Company  that  this  con- 
tract is  fully  executed,  the  puddle  perfectly  water-tight,  and 
the  whole  work  properly  and  satisfactorily  performed." 

On  the  same  day,  20th  of  June,  1859,  Taylor  addressed 
a  letter  to  the  plaintiff  in  these  words  : 

"With  reference  to  our  understanding  relating  to  the  pay- 
ments mentioned  in  the  contract  entered  into  this  day,  for 
the  excavation  and  puddling  of  the  tank  and  dry  well  for  the 
London  Gas  Company,  I  beg  to  say  that  I  am  willing,  and 
I  do  hereby  authorise  the  company  to  pay  into  your  hands 
at  each  time  of  payment  the  amount  of  each  certificate  you 
may  be  entitled  to,  to  the  full  amount  of  your  contract  with 
me,  above  alluded  to,  amounting  in  all  to  ($900)  nine  hun- 
dred dollars,  which  the  said  company  will  charge  to  my 
account,  and  deduct  the  same  out  of  my  contract  prices  with 
them." 

On  the  30th  of  June  the  plaintiff  enclosed  the  foregoing 
letter  to  the  defendants,  requesting  their  acceptance  of  it. 
The  manager  of  the  company,  on  the  28th  of  July,  replied  to 
the  plaintiff  as  follows  : 

"  Your  letter  of  the  30th  of  June  last  was  duly  received, 
enclosing  Mr.  George  Taylor's  letter  to  you,  dated  20th  of 
June,  1859,  and  requesting  this  company  to  accept  its  terms. 
In  answer,  I  am  instructed  to  inform  you  that  the  London 
Gas  Company  are  willing  to  comply  therewith,  provided  you 
fully  comply  with  your  agreement  with  Mr.  Taylor,  and 
strictly  according  to  the  plans,  specifications,  and  conditions 
which  bind  Mr.  Taylor  with  this  company;  and  on  the 
express  condition  that  your  portion  of  works  with  Mr. 
Taylor  be  done  to  the  satisfaction  of  the  manager  of  the 
London  Gas  Company,  on  whose  certificate  alone  shall  any 
money  be  paid." 

As  the  work  progressed  the  defendants  paid  all  of  the 
$900,  except  $180,  being  the  twenty  per  cent,  to  be  retained, 
and  which  was  to  be  paid  upon  the  certificate  of  the  manager. 
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after  the  work  was  completed  to  his  satisfaction.  The 
manager  never  did  certify,  and  complained  of  the  manner 
in  which  the  work  was  done,  and.  that  it  had  sustained  injury 
by  the  well  not  being  properly  puddled.  The  defendants 
appeared  to  have  settled  with  Taylor  for  all  the  other  works 
contracted  for,  leaving  this  matter  open. 

The  plaintiff  gave  verbal  evidence  by  men  who  worked  for 
him,  and  by  other  persons,  that  the  manager  of  the  company 
was  willing  to  pay  the  men  something,  and  would  divide 
among  the  parties  to  whom  the  plaintiff  was  indebted  as  far 
as  $100  would  go,  if  they  would  discharge  the  company,  but 
this  seemed  to  have  ended  in  nothing.  The  plaintiff  brought 
this  suit  against  the  defendants,  seeking  to  make  them  his 
debtors  for  the  balance  due  on  his  work,  $193,  and  obtained 
a  verdict  for  $180. 

A  rule  nisi  obtained  for  a  new  trial  was  afterwards  dis- 
charged. The  following  extract  from  the  judgment  given  in 
the  court  below  will  shew  upon  what  grounds  it  proceeded  : 

"  The  question  in  my  opinion  was  for  the  jury,  whether  the 
defendants  accepted  the  plaintiff's  work  and  labour  in  lieu 
of  Taylor's  under  his  contract,  and  if  they  did,  did  they  do 
it  without  objection  during  its  continuance,  and  not  onlj^  use 
it  ever  since,  but  upon  several  occasions  promised  to  pay. 
These  being  questions  for  the  jury,  and  having  by  them 
been  found  for  the  plaintiff,  ought  I  to  disturb  their  verdict  ? 
I  think,  upon  the  authority  of  the  case  cited  from  17  U.  C.  R., 
The  Great  Western  R.  W.  Co.  v.  The  Preston  &  Berlin  R.  W. 
Co.,  pages  486  and  488,  where  Robinson,  C.  J.,  remarks. 

We  may  however  take  it  to  be  clear  that,  in  case  the  work 
for  which  the  plaintiffs  are  seeking  to  recover  was  done  upon 
the  defendants'  railway"  (gas  works)  "at  their  request,  and  ^ 
had  been  accepted  and  used  by  them,  they  would  be  bound  to 
pay  for  it  according  to  its  value,  notwithstanding  the  want  of 
any  undertaking  by  them  under  their  corporate  seal  to 
pay  for  it." 

And  again  he  says,  "  We  think  the  defendants  should  be 
held  to  have  accepted  the  work  and  materials  of  the  plaintiffs, 
when  they  saw  and  approved"  (did  not  object)  "of  the  work 
going  on,  and  expected  to  drive  profit  from  the  use  of  it ; 
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and  besides  it  is  permanently  upon  their  land."  There  is 
no  doubt  the  verdict  of  the  jury  in  this  case  was  correct. 
The  cases  are  so  similar  I  can  see  no  distinction,  except  that 
in  the  one  the  defendants  were  a  railway  company,  and  in 
the  other  a  gas  company. 

From  this  judgment  the  defendants  appealed. 

Becher  Q.  C,  for  the  appellants,  cited  Morgan  v.  Birnie, 
9  Bing.  672. 

M.  (7.  Cameron,  contra,  cited  Gross  v.  Bricker,  18  U.  C. 
R.  410 ;  Cocking  v.  Ward,  1  C.  B.  868. 

McLean,  J. — It  is  quite  clear  that  the  defendants  never 
assumed  to  pay  the  plaintiiF  for  his  work  any  thing  except 
what  Taylor  would  have  been  entitled  to  for  that  portion  of 
the  work  according  to  the  terms  of  his  contract  had  he  per- 
formed the  whole  of  the  work  himself.  The  consent  given 
by  the  manager  in  his  letter  of  the  28th  July,  1859,  that 
the  plaintiff  might  look  to  the  gas  company  on  the  conditions 
stated  therein,  could  not  entitle  the  plaintiff  to  sue  that  com- 
pany for  work  and  labour,  as  if  the  work  were  being 
done  for  them  instead  of  under  a  contract  with  Taylor. 
I  cannot  understand  how  the  plaintiff  can  be  allowed  to 
waive  his  contract  with  Taylor,  and  look  to  the  defendants 
as  if  they  were  answerable  for  the  work  done  under  that 
contract,  without  a  single  condition  contained  in  it  being  per- 
formed by  the  plaintiff. 

If  the  learned  judge  told  the  jury  that  the  plaintiff  had 
made  out  no  case  in  law,  as  stated  in  the  motion  for  a  new 
trial  before  him,  I  think  he  was  quite  right  in  so  telling 
them,  but  I  am  quite  at  a  loss,  if  he  did  so  direct  them,  how 
he  could  also  tell  them  that  "they  were  to  deal  with  the  whole 
case  upon  the  evidence  as  they  thought  right."  Juries  are 
too  often  in  the  habit  of  setting  up  their  own  ideas  of  right 
when  they  are  told  that  no  legal  claim  has  been  established 
against  a  defendant  by  the  evidence,  but  it  is  the  duty  of 
courts  not  to  encourage  that  disposition,  and  to  see  that  as 
far  as  they  can  the  laws  of  the  land  shall  be  purely  and  cor- 
rectly carried  out.    If  the  mere  will  of  a  jury  were  allowed 
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to  over-ride  the  law  of  the  land,  great  danger  of  injustice 
and  great  uncertainty  would  be  introduced  into  our  courts, 
which  would  have  a  tendency  to  sap  the  foundations  of  jus- 
tice altogether. 

The  witnesses  who  spoke  of  the  offers  to  pay  specific  sums 
for  the  work  as  it  had  been  done  did  not,  as  the  learned 
judge  seems  to  suppose,  establish  an  indebtedness  or  any 
admission  of  such  indebtedness  on  the  part  of  the  defend- 
ants. They  had  a  certain  amount  in  their  hands  coming  to 
Taylor,  which  they  were  authorised  to  pay  to  the  plaintiff  if 
he  had  fully  completed  his  contract  with  Taylor,  and  pro- 
duced the  certificate  of  the  manager  of  the  gas  company  to 
that  effect,  but  they  were  under  no  obligation  to  pay  to  the 
plaintiff,  and  even  if  the  manager's  certificate  had  been  pro- 
duced they  were  not  bound  to  pay  to  him  as  for  work  and 
labour  done  for  them  at  their  request.  He  is  still  bound  to 
Taylor,  and  his  surety  also,  if  the  contract  with  him  has  not 
been  carried  out  according  to  its  spirit ;  if  it  has,  then  Tay- 
lor is  answerable  to  him  for  any  balance  due,  but  the  defen- 
dants cannot  on  any  ground  be  made  liable  in  such  an  action 
for  any  thing. 

The  fact  of  taking  the  work  into  their  possession  does  not 
affect  the  matter.  They  were  entitled  to  do  so  at  the  time 
appointed  for  the  completion  of  the  contracts,  and  were  not 
bound  to  submit  to  injury  by  the  failure  of  a  man  who, 
according  to  the  testimony  of  one  of  the  witnesses,  was  not 
a  day  sober  while  he  was  engaged  in  the  work.  The  testi- 
mony shews  that  the  work  was  not  done  according  to  the 
contract  with  Taylor,  and  that  it  was  badly  done>  and  under 
any  circumstances  there  is  not  any  ground  whatever  on 
which  a  verdict  can  be  maintained  against  the  defendants. 

The  judgment  of  the  learned  judge  must  be  reversed,  and 
the  verdict  set  aside,  and  a  new  trial  granted  without  costs. 

Burns  J. — What  was  the  learned  judge's  charge  to  the 
jury  we  are  not  told  by  the  appeal  papers,  further  than  this, 
that  the  rule  to  set  aside  the  verdict  and  for  a  new  trial, 
expresses  that  the  jury  were  told  by  the  judge  that  the 
plaintiff  had  made  out  no  case  in  law,  and  that  they,  the 
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jury,  were  to  deal  with  the  whole  case  upon  the  evidence  as 
they  thought  right."  If  such  a  direction  as  that  were  given 
it  could  not  be  sustained,  for  if  the  plaintiff  had  made  out  no 
case  in  law  to  charge  the  defendants,  the  judge  should  have 
directed  them  to  find  a  verdict  for  the  defendants. 

In  giving  his  judgment  on  the  application  of  the  defend- 
ants for  a  new  trial,  the  learned  judge  has  based  his  opinion 
in  refusing  the  application  upon  the  case  of  the  Great  Wes- 
tern Railway  Co.  v.  The  Preston  and  Berlin  Eailway  Co.,  (17 
U.  C.  R.  477.)  That  case  was  one  turning  upon  two  ques- 
tions, first,  whether  the  plaintiffs  were  engaging  in  the  con- 
struction of  works  ultra  vires,  and,  secondly,  whether  the 
defendants  were  liable,  not  having  entered  into  any  contract 
under  their  corporate  seal.  In  the  present  case  the  defend- 
ants did  enter  into  a  contract  under  their  corporate  seal  with 
one  Taylor,  for  the  construction  of  the  work,  the  remainder 
of  the  price  of  which  is  sought  to  be  recovered  in  this  action, 
and  Taylor  sub-contracted  the  work  to  the  plaintiff*.  The 
questions  upon  all  that  took  place  were,  first,  whether  the 
defendants  were  at  all  liable  to  the  plaintifi"  as  debtors  to 
him  for  the  work  done,  and  secondly,  whether  the  defendants 
had  not  a  right  to  insist  upon  the  condition  of  the  plaintifi* 
having  fully  executed  the  contract  to  the  satisfaction  of  the 
manager.  The  plaintiff  expressly  covenanted  with  Taylor 
to  that  effect,  and  the  defendants  in  their  letter  to  the  plain- 
tiff say  they  were  willing  to  pay  the  plaintiff  on  the  express 
condition  that  the  plaintiff 's  portion  of  the  works  with  Tay- 
lor should  be  done  to  the  satisfaction  of  the  manager,  on 
whose  certificate  alone  should  any  money  be  paid. 

Neither  of  these  questions  seems  to  have  engaged  the 
attention  of  the  learned  judge,  though  urged  upon  him  by 
the  defendants'  counsel.  There  should  be  a  new  trial  with- 
out costs.  The  judgment  of  the  court  below  must  therefore 
be  reversed,  and  the  cause  remitted  back  with  such  direc- 
tion. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Appeal  allowed. 
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Regina  v.  Powell. 

The  proper  proceeding  to  reverse  a  judgment  of  the  court  of  quarter  ses- 
sions is  by  writ  of  error,  not  by  certiorari  and  habeas  corpus. 

The  defendant  was  tried  at  the  quarter  sessions  for  the 
county  of  Middlesex,  upon  an  indictment  under  Consol. 
Stat.  C  C,  ch.  91,  sec.  8,  and  being  convicted  was  sen- 
tenced to  be  imprisoned  for  tivo  years  in  the  common  gaol. 

By  statute,  ch.  99,  Consolidatetl*S|atutes  of  Canada,  sec. 
100,  it  is  enacted  that  "whenever  any  offender  is  punishable 
by  imprisonment,  such  imprisonment,  if  it  be  for  life,  or  for 
tioo  years,  or  any  longer  term,  shall  he  in  the  Provincial 
Penitentiary,'' 

The  defendant  meaning  to  contend  that  the  sentence  passed 
upon  him  by  the  quarter  sessions  was  illegal,  moved  for 
and  obtained  a  writ  of  habeas  corpus  and  a  certiorari  to  re- 
move the  record,  and  upon  their  return  M,  C.  Cameron 
moved  for  his  discharge.  He  cited  Rex  v.  Ellis,  5  B.  &  C. 
395 ;  Leonard  Watson's  case,  9  A.  &  E.  731 ;  Ex  parte 
Lees,  1  E.  B.  &  E.  828. 

R,  A,  Harrison  shewed  cause,  and  cited  Rex  v.  Bourne, 
7  A.  &  E.  58 ;  Ex  parte  Newton,  4  E  &  B.  869 ;  In  re 
Newton,  16  C.  B.  97 ;  In  re  Smith,  3  H.  &  N.  227. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  proper  proceeding  to  reverse  a  judgment  of  the  court 
of  quarter  sessions  is  by  writ  of  error,  not  by  summary 
interference  of  this  court  upon  a  return  to  a  certiorari,  as  in 
cases  of  summary  convictions,  in  which  no  writ  of  error 
will  lie. 

And  if  the  prisoner  shall  bring  error  in  this  case,  then 
under  the  Consol.  Stat.  U.  C.  ch.  113,  a  proper  sentence 
may  be  passed. 

We  must  remand  the  prisoner  to  the  proper  custody  in 
the  meantime. 
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TeAHON  v.  JiEAMY. 

Ter7n  of  years — Death  of  lessee  intestate — Succession — Bequest — Evidence  of 
assent  by  executor. 

In  ejectment  it  appeared  tliat  C.  died  in  1851,  seised  of  an  unexpired  term 
of  years  in  the  land,  intestate,  and  leaving  an  only  son,  M.,  who  remained 
in  possession,  and  on  his  death  in  1857,  devised  it  to  his  uncle  J.  D.,  for 
life,  and  then  to  the  plaintiff,  the  testator's  child.  M.  D.,  another  uncle 
of  the  testator,  was  appointed  executor.  He  saw  J.  D.  in  possesaktn  after 
M.'s  death,  and  was  himself  living  on  the  place,  but  in  1858  he  ad^xecutor 
conveyed  the  term  to  one  F.;  and  afterwards,  in  1860,  J.  D.  administered 
to  C.'s  estate,  and  as  such  administrator  assigned  his  interest  also  to  F., 
under  whom  defendant  claimed.  The  court  being  left  to  draw  the  same 
inferences  as  a  jury,  and  the  defendant's  claim  appearing  to  be  dishonest, 

Held,  that  the  plaintiff  must  succeed :  that  on  the  death  of  C.  her  only  child 
M.,  remaining  in  possession,  became  entitled,  so  that  J.  D.'s  deed  as  admin- 
istrator conveyed  nothing:  that  there  was  sufficient  evidence  to  infer  an 
assent  by  M.'s  executor  to  the  bequest  to  J.  D.,  which  would  extend  to 
the  subsequent  devise  to  the  plaintiff,  and  that^his  conveyance  as  executor 
therefore  was  inoperative. 

Ejectment  for  lot  No.  4,  on  the  south  side  of  Murray- 
street,  in  the  city  of  Ottawa. 

The  plaintiff  claimed  title  under  a  devise  to  her  contained 
in  the  will  of  Michael  Teahon. 

The  defendant  claimed  by  virtue  of  two  conveyances  to 
him  by  one  Michael  Fitzgerald,  and  under  a  conveyance  to 
him  by  one  Edward  Armstrong,  the  bailiff  of  the  first  divi- 
sion court  of  the  county  of  Carleton,  made  by  virtue  of  a 
warrant  in  the  nature  of  a  writ  of  execution  issued  from  the 
said  court,  and  to  the  said  Edward  Armstrong  as  such  bailiff 
directed  against  the  goods  and  chattels  of  the  said  Michael 
Eitzgerald. 

At  the  trial,  at  Ottawa,  before  Burns,  J.,  the  facts  appeared 
to  be  in  substance  as  follow  : 

One  Catherine  Teahon,  a  widow,  on  the  9th  of  December, 
1844,  obtained  a  lease  of  the  land  in  question  from  the 
ordnance  department  for  thirty  years,  with  a  right  of  pur- 
chase, on  payment  of  £9  5s.  2d. 

She  died  in  1851,  intestate,  leaving  an  only  son,  Michael 
Teahon,  who  had  lived  on  this  lot  with  her,  and  remained 
there  after  her  death.  She  left  also  two  brothers,  Michael 
Darcy  and  John  Darcy. 

Michael  Teahon,  her  son,  continued  in  possession  until  his 
death  in  1857.  He  left  a  will,  dated  13th  July,  1857,  devi- 
sing to  his  uncle  John  Darcy,  and  to  his  niece,  Mary  Daly, 
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the  rent  of  these  premises  for  their  support,  and  that  upon 
the  death  of  John  Darcy  the'  said  property  should  go  to 
the  testator's  child,  Josephine,  the  plaintiff  in  this  action  ; 
and  he  desired  that  his  niece,  the  said  Mary  Daly,  should  be 
placed  in  the  nunnery  of  the  Sisters  of  Charity  in  Ottawa, 
to  be  educated.  Michael  Darcy,  his  uncle,  and  William 
Clegg,  were  appointed  executors  of  this  will,  but  the  latter 
renounced  and  never  acted  in  the  executorship.  One  of  the 
subscribing  witnesses  swore  that  John  Darcy  was  present 
when  this  will  was  read  over  to  the  testator  and  executed. 
John  Darcy  died  in  June  or  July,  1860.  He  had  lived  upon 
the  premises  a  short  time  after  Michael  Teahon's  death,  and 
Michael  Darcy  had  also  been  in  possession. 

On  the  23rd  of  January,  1858,  Michael  Darcy  as  execu- 
tor of  Michael  Teahon,  by  indenture,  expressed  to  be  made 
in  consideration  of  £300  paid  to  him  by  Michael  Fitzgerald, 
of  the  city  of  Ottawa,  contractor,  conveyed  to  Fitzgerald  this 
lot,  and  all  his  and  the  testator's  interest  therein,  and  on  the 
same  day  Fitzgerald  executed  a  mortgage  of  the  premises  to 
Michael  Darcy  for  £260  and  interest,  payable  at  the  rate  of 
£6  5s.  quarterly. 

On  the  8th  of  May,  1860,  nearly  nine  years  after  Catherine 
Teahon's  death,  John  Darcy  took  out  letters  of  administra- 
tion to  her  estate,  and  on  the  following  day,  for  a  considera- 
tion expressed  of  X300,  he  as  administrator  conveyed  to 
Fitzgerald,  with  whom  he  was  living,  all  his  interest  as  such 
administrator,  or  that  of  the  intestate  in  this  land. 

On  the  12th  of  May,  1860,  Fitzgerald,  by  deed,  in  con- 
sideration of  <£300,  conveyed  to  the  defendant. 

There  was  no  evidence  that  any  money  had  been  paid 
either  by  Fitzgerald  or  the  defendant. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  who  were  to  draw  all  conclusions  that  a  jury 
might  draw. 

C.  S.  Patterson  and  A,  KirJcpatrick,  for  the  plaintiff, 
cited  7  Vic,  ch.  11,  sees.  12,  36  ;  Wms.  on  Exrs.,  5th  Ed., 
841,  845,  853,  1238-9,  1242 ;  Thomlinson  v.  Smith,  Finch 
378 ;  Doe  dem.  Lord  Saye  and  Sele  v.  Guy,  3  East  120 ; 
27  VOL.  XXI. 
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Trail  V.  Bull,  1  Coll.  352 ;  DoeBoulton  v.  Walker,  8  U.  C. 
R.  571. 

Cromhie,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Both  parties  claim  under  Catherine  Teahon.  Her  title 
therefore  is  admitted.  Then,  when  she  died  intestate  in 
1851  she  was  tenant  for  a  term  of  thirty  years,  which 
will  expire  on  the  9th  of  Decemher,  1874.  What  became 
of  the  term  ?  No  one  administered  to  her  during  the  seven 
years  that  elapsed  between  her  death  and  that  of  her  son, 
who  being  her  only  child,  and  she  a  widow,  was  entitled  to 
the  term,  unless  there  were  debts  to  be  paid,  which  is  not 
shewn. 

Her  son,  Michael  Teahon,  lived  on  the*  land  with  her  and 
after  her,  and  died  on  it. 

Then  in  July,  1857,  he  made  a  will,  and  devised  the 
estate  to  John  Darcy  for  life,  and  after  his  death  to 
his  daughter,  the  plaintiff,  and  he  died  soon  after. 
Michael  Darcy,  his  uncle,  was  an  executor  of  this  will ;  he 
saw  John  Darcy  in  possession  after  the  devisor's  death,  and 
was  himself  also  living  on  the  place. 

And  in  January,  1858,  he  as  executor  made  a  deed  of  the 
interest  he  had  as  executor  to  Darcy,  which  he  could  not  do 
if  his  previous  assent  to  the  bequest  of  this  land  by  the  will 
can  be  presumed,  from  his  seeing  John  many  months  in  pos- 
session, and  from  himself  having  asserted  no  interest  in  it 
except  for  the  purpose  of  conveying  it  away. 

His  assent  to  his  brother  John  taking  the  bequest  of  the 
term  could  not  be  recalled,  and  it  confirmed  the  bequest  to 
the  testator's  child,  as  well  as  the  life  interest  to  John 
Darcy. 

I  understood  it  to  be  admitted  upon  the  argument  that  the 
plaintiff  was  primd  facie  entitled  to  possession,  unless  her 
title  was  displaced  by  that  set  up  by  Leamy,  the  defendant. 
The  defendant  indeed  seems  to  have  gone  into  evidence  of 
his  title  before  making  any  legal  objections  to  the  plaintiff's 
title,  and  it  is  submitted  to  us  upon  the  whole  to  say  whether 
the  plaintiff  or  the  defendant  is  entitled  to  the  possession. 
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reserving  to  us  the  right  to  deal  with  the  case  as  a  jury  in 
our  opinion  might  properly  have  done,  drawing  all  infer- 
ences that  we  may  think  a  jury  should  have  draAvn  from  the 
testimony. 

If  the  case  had  been  allowed  to  go  to  the  jury,  there  could 
have  been  no  fact,  we  think,  respecting  which  they  could 
have  been  more  fully  convinced,  than  that  the  title  set  up  on 
the  part  of  the  defendant,  such  as  it  is,  is  one  of  the  most 
dishonest  that  was  ever  attempted  to  be  made  out  before  a 
jury.  Catherine  Teahon,  a  widow,  had  obtained  from  the 
ordnance  department  in  1844,  a  thirty  years'  lease  of  this 
lot,  in  the  town  of  Bytown,  now  the  city  of  Ottawa,  on  the 
easy  terms  of  paying  lis.  3d.  a  year,  with  a  stipulation  to 
grant  a  renewal  for  another  term  of  thirty  years  upon  the 
same  rent,  and  with  permission  to  acquire  the  fee  on  pay- 
ment of  the  sum  of  <£9  5s.  2d. 

She  lived  upon  the  lot  with  her  son,  Michael  Teahon,  and 
they  built  upon  it  and  improved  it.  The  property  is  now 
(we  may  suppose)  of  considerable  value.  In  1851,  when 
she  died,  her  son,  Michael  Teahon,  continued  to  live  on  the 
place,  which  he  did  for  several  years  and  till  his  death. 
Catherine  Teahon,  the  widow,  had  two  brothers,  JohnDarcy 
and  Michael  Darcy,  who  seemed  to  have  lived  with  her  and 
her  son  as  inmates  when  it  suited  their  convenience.  When 
she  died  she  left  her  son  Michael  surviving  her,  and  no  other 
child.  She  made  no  will,  there  is  no  account  of  any  debts 
due  by  her,  and,  as  would  often  happen  in  such  cases,  no  one 
administered  to  her  estate,  there  appearing  no  occasion  for  it, 
as  there  was  no  distribution  of  assets  to  be  made,  for  the  only 
child  was  entitled  to  all  that  was  left. 

When  Michael  died  in  1857,  he  left  to  one  of  the  widow's 
brothers,  John  Darcy,  the  residue  of  this  term  now  in  ques- 
tion, to  be  enjoyed  as  long  as  he  lived.  He  allowed  some- 
thing to  a  niece  of  Feahon's,  to  support  her  at  a  nunnery, 
and  after  John  Darcy's  death  this  leasehold  property  was  to 
go  to  Teahon's  only  child,  the  present  plaintiff,  who  at  the 
time  of  his  death  was  a  mere  infant,  and  is  still  a  minor. 

Some  months  after  Michael  Teahon's  death  Michael 
Darcy,  brother  of  the  widow,  who  had  been  living  on  the 
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place  with  her,  and  afterwards  with  her  son,  and  who  doubt- 
less knew  well  the  disposition  that  had  been  made  of  the 
property  by  Teahon's  will,  for  he  was  himself  an  executor 
under  it,  took  upon  himself  as  executor  to  make  a  conveyance 
of  the  residue  of  the  term  to  one  Fitzgerald,  for  a  nominal 
consideration  of  <£300. 

Why  should  he  have  done  that  ?  What  occasion  had  he 
for  selling  the  property  away  from  the  testator's  infant  child  ? 
It  is  not  shewn  or  pretended  that  as  executor  he  had  any 
debts  to  pay,  nor  is  it  proved  that  Fitzgerald  paid  him  in  fact 
any  thing  whatever  for  the  property. 

To  give  an  appearance  of  validity  to  the  transaction  he 
took  a  mortgage  back  for  £260,  as  if  £40  had  been  paid  on 
account,  and  the  condition  of  the  mortgage  is,  that  Fitzgerald 
is  to  pay  the  £260  at  the  rate  of  £6  5s.  quarterly.  So  he 
affected  to  sell  the  house  and  lot  at  a  credit  of  about  ten 
years,  which  shews  clearly  enough  that  he  did  not  dispose  of 
it  to  enable  him  as  executor  to  pay  debts  of  the  estate,  which 
was  the  only  purpose  he  could  honestly  have  had  in  view. 

Then  the  defendant,  not  being  quite  clear  perhaps  that 
this  deed  could  prevail  against  the  will,  endeavoured  to 
strengthen  it  by  the  strange  device  of  taking  the  other  title 
of  which  the  defendant  Leamy  gave  notice  in  this  action. 
When  I  say  that  Fitzgerald  made  this  endeavour,  it  is  because 
this  second  title  was  also  taken  in  his  name,  though,  as  he 
conveyed  to  the  defendant  Leamy  two  days'afterwards,  it  may 
be  that  Leamy  was  at  the  bottom  of  this  contrivance,  or  that 
it  was  suggested  by  some  one  who  had  more  knowledge  of 
law  than  either  of  them. 

Although  no  one  had  administered  to  Catharine  Teahon, 
in  the  nine  years  that  had  elapsed  since  her  death,  her 
brother  John  Darcy,  on  the  8th  of  May,  1860,  took  out 
administration  to  her  estate,  and  no  one  can  doubt  that  he 
did  so  with  no  other  view  than  to  strengthen  the  chance  of 
success  of  the  fraud  which  had  been  planned,  of  taking  away 
the  property  from  Teahon's  child  ;  for  two  days  afterwards, 
in  his  character  of  administrator  he  made  a  deed  (10th  of 
May,  1860)  of  this  same  property ;  that  is,  he  executed  a 
conveyance  of  the  residue  of  the  term  to  the  same  Fitzgerald 
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who  had  got  a  deed  from  Teahon's  executor.  This  deed 
made  by  John  Darcj,  in  his  new  capacity  of  administrator 
to  his  sister,  the  widow,  who  had  died  nine  years  before,  was 
made,  like  the  other,  upon"  a  consideration  expressed  of  £300, 
but  it  is  not  proved  that  a  shilling  was  ever  paid  to  him  by 
Fitzgerald. 

And  two  days  after  (12th  of  May,  1860)  Fitzgerald,  who 
in  the  deeds  is  stated  to  have  paid  £300  to  one  of  the  widow's 
brothers,  and  £300  to  the  other,  is  content  to  make  a  deed 
of  the  property  to  the  defendant,  Leamy,  for  £300.  But  in 
truth  whether  any  thing  was  paid  or  to  be  paid  in  these 
transactions,  and  by  whom  and  to  whom,  and  how  much,  is 
altogether  unknown  to  any  but  themselves  and  their  advisers* 

John  Darcy  died  shortly  after  he  executed  this  deed  of 
the  10th  of  May,  and  it  may  be  that  he  had  not  understand- 
ing enough  to  know  the  fraud  he  was  made  to  commit,  or 
sufficient  firmness  to  resist  any  thing  that  he  was  asked 
to  do. 

If  he  was  perfectly  in  his  right  mind,  and  not  enfeebled 
by  age  or  illness,  nothing  could  well  be  more  base  than  his 
conduct,  for  he  had  himself  been  an  object  of  Michael 
Teahon's  bounty,  and  should  have  been  the  last  person  to 
join  in  a  fraudulent  contrivance  to  deprive  the  child  of  his 
sister  of  her  property. 

It  would  certainly  be  a  reproach  to  the  administration  of 
justice  if  a  court  and  jury  were  compelled  to  support  and 
countenance  a  rank  fraud  of  this  kind. 

The  defendant  claiming  under  the  deeds  should  at  least 
stand  on  no  better  footing  than  if  he  entered  by  force  into 
possesion,  or  gained  admission  into  the  house  and  land  by 
stealth  or  some  artful  contrivance,  in  the  absence  of  the 
former  possessor ;  and  we  know  that  in  either  of  these  cases 
a  defendant  so  getting  into  possession  is  not  allowed  to  put 
the  owner,  or  the  person  who  had  been  in  peaceable  posses- 
sion, to  proof  of  title. 

But  in  any  view  of  the  case  we  think  there  is  no  difficulty. 
When  the  widow  died  the  residue  of  the  term  must  have 
vested  in  some  one,  and  as  she  had  no  personal  representa- 
tive, her  only  child,  Michael,  was  entitled  under  the  Statute  of 
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Distributions  to  the  whole  interest.  We  hear  nothing  of  p,ny 
claims  of  creditors,  and  there  was  no  one  else  to  divide  with. 
He  naturally  remained  in  possession,  there  being  no  other 
person  who  could  pretend  a  right.  There  may  be  an  executor 
de  son  tort  of  a  term  of  years,  as  well  as  of  a  personal  chat- 
tel, and  in  him  the  right  was  combined  with  an  actual 
possession. 

After  enjoying  this  for  six  years  or  more,  Michael  Teahon" 
devised  the  residue  of  the  term  of  which  he  died  in  possession 
to  his  daughter  after  the  death  of  the  uncle  John  Darcy. 
That  specific  bequest  of  the  leasehold  property  required  to 
be  assented  to  by  the  executor  before  it  could  take  efi*ect,  but 
that  assent  is  not  a  question  of  law  for  the  court,  but  of  fact 
for  the  jury.  We  think  there  is  sufiicient  in  this  case  to 
warrant  the  inference  that  Michael  Darcy,  the  executor,  did 
assent  to  the  bequest  of  the  term  to  his  brother,  John  Darcy, 
for  he  suffered  his  brother  to  live  on  the  place  as  owner,  and 
took  no  steps  to  dispossess  him ;  and  if  the  executor  appears 
by  his  conduct  to  have  assented  to  the  bequest,  so  far  as  it 
concerned  his  brother,  the  first  taker  of  an  interest  under  it, 
he  must  be  held  to  have  assented  to  the  whole.  That  has 
been  determined  in  many  cases.  We  refer  to  Elliott  v. 
Elliott,  (9  M.  k  W.  27.) 

This,  then,  shews  the  right  of  the  plaintiff  to  the  possession 
until  a  better  right  is  shewn,  and  as  to  the  title  set  up  by  the 
defendant,  we  think  it  is  scarcely  possible  to  conceive  a  case 
in  which  fraud  could  be  more  plainly  stamped  on  the  face  of 
the  transaction,  than  it  is  on  the  title  set  up  by  the  defen- 
dant through  the  widow's  two  brothers  against  the  honest 
title  of  her  grandchild. 

Judgment  for  the  plaintiff. 
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McDonald  et  al.  v.  The  Great  Western  Railway  Co. 

Bond — Omission  to  present  for  payment — Right  to  recover  interest — Pleading — 

Leave  and  license. 

The  plaintiffs  sued  for  interest  on  two  bonds,  made  by  defendants  on  the 
27th  of  January,  1855,  for  the  payment  to  the  plaintiffs,  or  order,  of  the 
principal  money  named  on  the  1st  of  November,  1855,  at  the  agency  of 
the  Bank  of  Upper  Canada  in  Hamilton,  together  with  interest  thereon. 
Both  counts  alleged  that  although  defendants  paid  the  principal  on  the 
29th  of  January,  1861,  with  interest  up  to  the  1st  of  November,  1855,  yet 
they  had  not  paid  any  interest  after  that  day.  In  the  second  count  it  was 
averred  that  the  bond  was  in  defendants'  possession  and  cancelled  by 
them,  and  the  plaintiffs  therefore  could  not  present  it  on  the  day  appointed 
for  payment;  that  on  that  day  defendants  had  no  money  at  the  agency, 
and  gave  no  instructions  to  the  manager  there  to  pay. 

Defendants  pleaded,  to  the  first  count,  that  they  were  always  ready  to  pay 
the  principal  and  interest  according  to  the  bond,  and  did  pay  the  same 
when  presented,  but  that  Jthe  bond  was  not  presented  at  the  said  agency 
on  the  day  appointed  for  payment,  nor  at  any  other  time  ;  and  that  defen- 
dants never  owed  nor  covenanted  to  pay  the  plaintiffs  interest  after  that 
day,  when  they  were  ready  to  have  paid  both  principal  and  interest. 

And  to  the  second  count,  that  they  had  money  at  the  said  agency  to  pay  the 
bond,  but  the  plaintiffs  had  no  one  there,  nor  was  any  one  there  on  that 
day  or  at  any  time  after  to  receive  the  same ;  and  that  they  never  owed, 
&c.,  (as  in  the  last  plea.) 

Held,  on  demurrer,  that  both  pleas  shewed  a  good  defence ;  and  that  the 
omission  to  aver  presentment  in  the  first  count  was  cured  by  the  plea. 

The  eighth  plea  was  leave  and  license ;  and  Held,  bad,  as  no  answer  to  an 
action  of  covenant. 

At  the  trial  it  appeared  that  the  bond  declared  on  in  the  first  count  had 
never  been  in  the  plaintiffs'  custody,  having  been  retained]  at  their  request 
by  defendants'  solicitor,  and  it  was  proved  that  when  the  bonds  fell  due, 
and  up  to  July,  1857,  defendants  had  funds  at  the  agency  out  of  which 
they  would  have  been  paid  if  presented. 

Held,  that  the  pleas  were  proved ;  that  defendants  were  not  liable  to  pay 
interest  after  the  bonds  matured ;  and  that  the  judge  properly  directed 
a  verdict  in  their  favour. 

Declaration. — First  count,  that  the  defendants  on  the 
27th  of  January,  1855,  by  their  bond  or  writing  obh'gatory,  • 
sealed  with  their  common  seal,  bearing  date  the  day  and 
year  last  aforesaid,  acknowledged  to  owe,  and  promised  to 
pay,  to  the  plaintiffs  (by  the  name  and  firm  of  A.  P.  McDonald 
&  Co.,)  or  their  order,  at  the  agency  of  the  Bank  of  Upper 
Canada,  in  Hamilton,  Canada  West,  the  sum  of  <£2,500 
Halifax  currency,  (meaning  lawful  money  of  Canada,)  on  the 
first  of  November,  1855,  together  with  interest  for  the  same 
after  the  rate  of  six  pounds  per  centum  per  annum,  yet  the 
defendants  did  not  pay  to  the  plaintiff's,  at  the  said  agency 
or  elsewhere,  the  said  sum  of  money  and  interest  for  the  same, 
on  the  day  so  appointed  for  the  payment  thereof,  but  therein 
made  default,  although  all  things  had  been  done  and  had 
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happened  to  entitle  the  plaintiffs  to  payment  thereof ;  and 
although  the  defendants  afterwards,  to  wit,  on  the  29th  of 
January,  1861,  paid  to  the  plaintiffs  the  said  principal  sum 
of  ^2,500,  together  with  interest  for  the  same  from  the  date 
of  the  said  writing  obligatory  up  to  the  said  first  day  of 
November,  1855,  yet  they  did  not  then  nor  have  they  since 
paid  to  the  plaintiffs  interest  for  the  said  principal  sum  from 
and  after  the  last  mentioned  day. 

Second  county  that  the  defendants  or  the  said  27th  of 
January,  1855,  by  their  certain  other  writing  obligatory, 
sealed  with  their  common  seal,  bearing  date  the  day  and 
year  last  aforesaid,  acknowledged  to  owe  and  promised  to 
pay  to  the  plaintiffs,  by  the  name  and  firm  aforesaid,  or  their 
order,  at  the  agency  of  the  Bank  of  Upper  Canada  in 
Hamilton,  Canada  West,  the  sum  of  £2500,  of  lawful  money 
of  Canada,  on  the  first  day  of  November,  1855,  together 
with  interest  for  the  same  at  the  rate  of  six  pounds  per  centum 
per  annum ;  yet  the  defendants  did  not  pay  to  the  plaintiffs 
at  the  said  agency,  or  elsewhere,  the  said  last  mentioned 
sum  of  money,  with  interest  for  the  same  on  the  day  so 
appointed  for  payment  thereof  as  aforesaid,  but  therein  made 
default.  And  the  plaintiffs  aver  that  before,  and  on,  and  for 
a  long  time  after  the  day  so  appointed  for  payment  of  the  said 
last  mentioned  sum  of  money,  the  said  writing  obligatory 
was  in  the  possession  and  under  the  control  of  the  defendants, 
who  destroyed  the  said  seal  and  cancelled  the  said  writing 
^obligatory,  and  therefore  they,  the  plaintiffs,  were  unable  to 
present  the  same  for  payment  at  the  said  agency  on  the  day 
appointed  for  payment  thereof.  And  the  plaintiffs  further 
say  that  on  the  said  last  mentioned  day  the  defendants  had 
no  money  or  funds  at  the  said  agency  for  the  payment  of 
the  said  last-mentioned  sum  of  money,  and  interest,  and  gave 
no  instructions  to  the  manager  of  the  said  agency  to  pay  the 
same,  and  that  all  things  have  been  done  and  have  happened 
to  entitle  the  plaintiffs  to  payment  thereof,  and  of  the  interest 
hereinafter  claimed.  And  although  the  defendants  after- 
wards, to  wit,  on  the  said  29th  of  January,  1861,  paid  to  the 
plaintiffs  the  said  last-mentioned  sum  of  £2500,  together  , 
with  interest  for  the  same  from  the  date  of  the  said  last-men- 
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tioned  writing  obligatory  up  to  the  day  appointed  for  pay- 
ment thereof,  as  aforesaid,  yet  they  did  not  then,  nor  have 
they  since,  paid  to  the  plaintiffs  any  interest  for  the  said  last 
*  mentioned  principal  sum  from  and  after  the  last  mentioned 
day. 

There  were  seven  counts  in  all ;  and  to  the  fourth  and 
fifth,  which  were  in  the  same  form  as  the  first  and  second, 
but  on  different  bonds,  the  same  pleas  were  pleaded. 

Pleas,  1.  To  the  first  count,  that  the  defendants  were 
always  ready  and  willing  to  pay  the  said  sum  of  money  in 
the  said  bond  mentioned,  and  interest  thereon,  according  to  its 
tenor  and  effect,  and  did  pay  the  same  when  presented  for  pay- 
ment in  pursuance  of  the  terms  thereof.  But  the  defendants 
say  that  the  same  was  not  presented  at  the  agency  of  the  said 
Bank  of  Upper  Canada  in  Hamilton,  on  the  day  appointed 
for  payment  thereof,  nor  at  any  other  time ;  and  the  defen- 
dants further  say,  that  they  never  owed  to  the  plaintiffs,  nor 
did  they  ever  covenant  or  agree  to  pay  any  interest  on  the 
said  sum  after  the  said  first  day  of  November,  1855,  when 
they  were  ready  to  have  paid  the  said  principal  and  interest 
mentioned  in  the  said  bond,  in  pursuance  of  the  agreement 
contained  therein. 

2.  To  the  second  count,  that  the  defendants  had  money 
and  funds  at  the  said  agency  of  the  Bank  of  Upper  Canada 
at  Hamilton  for  the  payment  of,  and  in  order  to  pay,  the 
said  moneys  in  the  bond  mentioned,  and  interest  thereon, 
but  the  plaintiffs  had  no  person  there,  nor  was  any  person 
there,  on  that  day  or  at  any  time  thereafter,  to  receive  the 
same.  And  the  defendants  further  say,  that  they  did  not 
covenant  to  pay  the  plaintiffs  interest  on  the  said  sum  of 
money  after  the  day  appointed  for  payment  of  the  said  bond, 
when  they  were  ready  to  have  paid  the  same,  principal  and 
interest. 

The  eighth  plea  was  to  the  whole  declaration,  that  defen- 
dants did  what  was  complained  of  with  the  plaintiffs'  leave. 

Demurrer,  to  the  first  plea,  assigning  as  grounds,  that  an 
averment  of  readiness  and  willingness  to  pay  the  bond  is  not 
sufficient,  without  averring  actual  payment  on  the  day  it  be- 
came due :  that  the  averment  that  the  bond  was  not  presented 
28  VOL.  XXI. 
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at  the  Bank  of  Upper  Canada  tenders  an  immaterial  issue, 
presentment  being  unnecessary ;  and  that  the  allegation  that 
the  defendants  did  not  covenant  to  pay  interest  after  the  first 
day  of  November,  1855,  tenders  an  immaterial  issue,  as  the 
defendants,  under  the  circumstances,  would  be  liable  to  pay 
interest,  or  a  jury  might  allow  it,  without  an  express  cove- 
nant. 

And  to  the  second  plea,  on  the  grounds  that  it  is  alleged 
in  the  second  count,  to  which  the  plea  is  pleaded,  that  the 
defendants  had  cancelled  the  bond,  which  was  a  sufficient 
excuse  for  not  presenting  it :  that  the  defendants  do  not 
allege  that  they  were  ready  or  offered  to  pay  the  bond  when 
it  became  due,  or  that  interest  may  be  recovered  without  an 
express  covenant  to  pay  it. 

And  to  the  eighth  plea,  because  a  plea  of  leave  and  license 
cannot  be  pleaded  to  an  action  of  covenant,  or  to  an  action 
upon  contract. 

The  plaintiffs  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  declaration  : 

That  the  said  first,  second,  fourth  and  fifth  counts  are  bad, 
in  not  shewing  that  the  said  bonds  therein  respectively  men- 
tioned were  presented  at  the  agency  of  the  Bank  of  Upper 
Canada  in  Hamilton  for  payment,  and  those  counts  do  not, 
nor  do  any  of  them,  offer  any  legal  or  sufficient  excuse  for 
not  presenting  them  :  that  it  is  not  shewn  that  the  bond  in 
the  second  count  mentioned  was  wrongfully  or  improperly  in 
possession  of  the  defendants,  and  the  presumption  of  law  is, 
that  the  said  bond  was  rightfully  in  defendants'  possession  : 
that  the  breach  alleged  in  the  said  first  and  fourth  counts  is, 
that  the  defendants  did  not  pay  interest  after  the  days  of 
payment  fixed  by  the  bond,  and  there  is  no  covenant,  obliga- 
tion, or  contract  shewn  by  said  counts  on  the  part  of  the 
defendants  to  pay  interest  after  maturity  of  the  bonds,  and 
said  breach  is  too  large,  and  not  a  breach  of  defendants' 
obligation:  that  by  law  interest  is  not  recoverable  after 
maturity  on  such  obligations. 

Freeman,  Q.  C,  for  the  plaintiffs,  cited  Dobson  v. 
Espie,  2  H.  &  N.  79  ;  Eawson  v.  Johnson,  1  East  203 ; 
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Piatt  V.  McFaul,  4  C.  P.  293;  Florence  v.  Jenings, 
2  C.  B.  N.  S.  454 ;  Price  v.  Great  Western  R.  W.  Co.  16 
M.  &  W.  244 ;  Walker  v.  Barnes,  5  Taunt.  240 ;  Earquhar 
V.  Morris,  7  T.  R.  124 ;  Osborne  v.  Preston  and  Berlin  R. 
W.  Co.  9  C.  P.  241 ;  Wright  v.  Weed,  6  U.  C.  R.  140 ;  Wilt- 
shire V.  Smith,  3  Atk.  89 ;  Gyles  v.  Hall,  2  P.  Wms.  378  ; 
Thompson  v.  Drew,  20  Beav.  49  ;  Bishop  v.  Church,  2  Yes. 
371 ;  Byles  on  Bills,  4th  Ed.  162,  230,  233. 

McMicJiael,  contra,  cited  Hogan  v.  Page,  1  B.  &.  P.  337 ; 
Higgins  V.  Sargent,  2  B.  &.  C.  348. 

Burns,  J. — The  first  count  with  the  plea  to  it,  and 
demurrer  to  the  plea,  bring  up  the  question  whether  the 
plaintiff  can,  after  payment  of  the  bond  declared  on  and  the 
interest  to  the  day  specified,  recover  for  interest  after  that 
day,  in  the  absence  of  any  specific  agreement  relating  to 
the  interest. 

According  to  the  case  of  Price  v.  The  Great  Western  R. 
W.  Co.,  (16  M.  &  W.  244,)  the  defendants  would  be  liable  to 
interest  after  the  1st  of  November,  1855,  the  day  fixed  for 
payment  of  the  bond,  in  the  shape  of  damages.  The  count 
therefore  is  well  enough  framed,  so  far  as  claiming  the  inter- 
est after  that  day,  for  it  is  shewn  that  the  contract  was  that 
interest  should  be  paid  to  that  day. 

I  do  not  think  there  is  any  thing  in  the  objection  now 
made  to  the  count,  that  it  is  not  averred  the  plaintiff  did  not 
present  the  bond  at  the  Bank  of  Upper  Canada,  for  the 
defendants  have  rendered  the  allegation  unnecessary  by  the 
plea.  The  question  we  now  have  to  dispose  of  is,  whether 
the  defendants'  plea  shews  sufficient  matter  to  excuse  the 
non-payment  of  the  interest  from  the  day  fixed  for  payment, 
and  the  day  they  paid  the  principal  money.  I  think  the 
plea  is  a  good  defence.  The  contract  is  that  they  were  to 
pay  at  the  office  of  the  Bank  of  Upper  Canada  in  Hamilton 
on  a  particular  day,  and  the  plea  is  that  they  were  ready  to 
pay  on  that  day  at  the  place,  and  have  always  been  ready 
and  willing  to  pay,  but  the  bond  was  not  presented  at  the 
day  or  place  of  payment  then  or  at  any  time.  The  defend- 
ants could  do  no  more ;  they  were  not  bound  to  find  the 
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plaintiffs  and  make  tender  to  them,  and  it  would  have  been 
an  idle  ceremony  to  have  tendered  the  money  at  the  •bank 
if  the  bond  was  not  there  to  be  paid.  That  allegation  suffi- 
ciently excuses  the  defendants  from  paying  damages  in  the 
shape  of  interest.  The  defendants  say  they  were  ready  and 
willing  to  perform  the  contract  on  their  side,  but  they  could 
not  do  so  because  the  other  failed  to  have  the  bond  at  the 
place  of  payment. 

That  part  of  the  second  plea  to  the  second  count  which 
alleges  that  the  defendants  did  not  covenant  to  pay  interest 
after  the  day  of  payment  of  course  is  no  answer  to  the  count. 
The  complaint  made  by  the  demurrer  to  the  second  plea  is 
that  it  contains  no  allegation  that  the  defendants  were  ready 
and  offered  to  pay  the  bond  when  it  became  due.  The  plea 
alleges  that  the  defendants  had  money  and  funds  at  the  bank 
in  order  to  pay  the  bond,  (which  of  course  by  the  pleadings 
it  is  admitted  the  defendants  had  cancelled,)  but  that  the 
plaintiffs  had  no  person  there,  nor  was  there  at  the  bank  on 
the  day  of  payment,  or  at  any  time,  any  person  to  receive 
the  money.  That  being  the  case  the  defendants  could  not 
offer  the  money  to  any  one,  and  therefore  a  sufficient  excuse 
is  shewn  for  their  not  paying  damages  for  the  detention  ui' 
the  principal  money. 

The  fourth  and  fifth  counts  with  the  fourth  and  fifth  pleas 
are  precisely  like  the  first  and  second,  being  upon  another 
bond;  therefore  the  like  judgment  should  be  given  for  the 
defendants. 

The  defendants'  eighth  plea  is  to  the  first  seven  counts  of 
the  declaration,  and  is  a  plea  of  leave  and  license,  and  the 
plaintiffs  demur  to  this  on  the  ground  that  such  a  plea  can- 
not be  pleaded  to  an  action  of  covenant  like  the  present  for 
payment  of  money.  The  case  of  Dobson  v.  Espie  (2  H.  & 
N.  79)  is  decisive  against  the  defendants  on  this  point. 

Judgment  on  the  eighth  plea  should  be  for  the  plaintiffs. 

Besides  demurring  to  the  pleas,  the  plaintiffs  took  issue 
upon  them,  and  the  case  was  tried  at  Hamilton  before 
Michards,  J. 
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It  appeared  that  both  bonds  were  dated  27th  of  January, 
1855.  The  first  for  £2500,  payable  on  the  1st  of  Novem- 
ber, 1855 ;  the  second  for  £1008,  payable  on  the  1st  of 
February,  1856.  It  appeared  that  the  first  bond  never  had 
been  in  the  plaintiffs'  custody,  but  in  consequence  of  a  suit 
between  one  Nicholls  and  these  plaintiffs  to  establish  a  part- 
nership on  the  part  of  Nicholls  with  the  others,  and  to  avoid 
the  necessity  of  -making  these  defendants  a  party  to  that 
suit,  it  was  agreed  between  Nicholls  and  the  plaintiffs  that 
the  solicitor  of  the  defendants  should  hold  the  bond  for  the 
£2500  until  that  suit  should  be  settled.  The  bond  was  so 
held  until  it  was  paid  by  the  defendants.  The  second  bond 
was  delivered  to  the  plaintiffs. 

It  was  proved  that  on  the  respective  days  of  payment  of 
the  two  bonds  the  defendants  had  a  large  balance  to  their 
credit  at  the  bank  of  Upper  Canada  at  Hamilton,  and  fur- 
ther that  then,  or  at  any  time  up  to  July,  1857,  if  these 
bonds  had  been  presented  at  the  bank,  they  would  have  been 
paid  without  any  instructions  from  the  defendants  in  respect 
of  them,  the  bank  acting  upon  the  general  instructions  given. 
In  July,  1857,  the  defendants  removed  their  account  from 
the  Bank  of  Upper  Canada  to  the  Commercial  Bank. 

The  learned  judge  told  the  jury  that  under  the  circum- 
stances in  his  opinion  the  plaintiffs  were  not  entitled  to 
recover  the  interest,  and  the  jury  found  for  the  defendants. 

Freeman,  Q.  C,  during  last  term  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  for  misdirection,  and  because  the  verdict  was  con- 
trary to  law  and  evidence. 

The  rule  nisi  and  demurrer  were  argued  together. 

Burns,  J. — The  truth  of  the  pleas  was  made  out,  for  the 
bonds  never  were  presented  at  the  bank,  and  it  did  not  ap- 
pear  that  any  one  having  authority  to  receive  either  princi- 
pal or  interest  ever  presented  himself  at  the  bank,  or  ever 
asked  for  payment  at  any  time.  The  bank  would  have  paid 
the  bonds  at  any  time  upon  presentation.  With  respect  to 
the  larger  bond,  it  appeared  that  the  plaintiffs  had  disabled 
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themselves  from  presenting  it,  in  consequence  of  their 
arrangement  that  the  bond  should  remain  in  a  third  person's 
hands  to  save  the  trouble  and  expense  of  making  the  defen- 
dants a  party  to  a  Chancery  suit.  The  defendants  have 
always  had  sufficient  money  lying  in  the  bank  to  have  paid 
it  when  due  and  since,  and  it  seems  the  only  reason  why  it 
was  not  sooner  paid  was  that  the  plaintiffs  by  their  agree- 
ment with  another  person  could  not  receive  the  amount. 
The  law  is  not  so  unreasonable  as  to  make  the  defendants 
pay  interest  under  such  circumstances  after  the  day  of  pay- 
ment had  arrived,  and  when  they  were  ready  to  have  paid. 
With  respect  to  the  other  bond,  it  did  not  appear  why  the 
plaintiffs  did  not  sooner  obtain  payment  of  that ;  the  defen- 
dants were  ready  to  have  paid  it,  but  no  person  presented 
it  or  claimed  payment  of  it. 

I  have  already  said  the  pleas  afford  a  sufficient  defence  in 
law,  and  that  upon  the  evidence  the  judge  was  right  in  tell- 
ing the  jury  that  if  they  believed  what  the  witnesses  said 
the  plaintiffs  had  no  claim  for  interest  after  the  day  of  pay- 
ment had  arrived.  The  complaint  is  that  the  judge  did  not 
rightly  understand  the  effect  of  the  pleas,  and  that  it  was 
a  question  for  the  jury  to  say  whether  they  would  or  not  give 
the  interest.  The  judge,  I  think,  put  the  proper  construc- 
tion upon  the  pleas,  and  they  being  proved  the  plaintiffs' 
claim  to  the  interest  was  barred.  The  meaning  of  the  con- 
tracts was  that  the  defendants  would  pay  at  a  particular 
place  on  a  day  certain,  with  interest  to  that  day.  The 
defendants  were  ready  with  their  money  on  that  day  and  at 
the  place,  but  the  plaintiffs  were  not  there  nor  any  one  for 
them.  The  defendants  have  kept  the  money  always  ready, 
and  paid  it  when  asked,  and  therefore  I  see  no  reason  why 
they  should  pay  interest.  The  rule  should  be  discharged. 

McLean,  J.,  concurred. 

The  Chief  Justice,  having  been  absent  during  the  argu- 
ment, gave  no  judgment. 

Judgment  for  plaintiffs  on  demurrer. 

Rule  discharged. 


REGINA  V.  DESSAUER. 


231 


Regina  v.  Dessauer. 

False  pretences— Post  office  orders — Indictment — Obtaining  money  with  intent 
to  defraud — Consol.  Stats.  C,  ch.  92,  sec.  73. 

One  D.,  being  post-master  at  Berlin,  transmitted  to  defendant  at  Toronto 
several  post-office  orders  payable  there,  -which  defendant  presented  and 
got  cashed,  but  it  appeared  afterwards  that  the  moneys  thus  obtained 
had  never  been  received  by  D.  for  defendant,  and  that  frauds  to  a  large 
eztent  had  been  thus  committed.  Defendant  having  been  convicted  upon 
an  indictment  which  charged  him  with  having  unlawfully,  fraudulently, 
and  knowingly  obtained  from  our  Lady  the  Queen  these  sums,  of  the 
moneys  and  property  of  our  said  Lady  the  Queen,  with  intent  to  defraud  : 

ffeld,  that  the  indictment  was  good :  that  the  56th  section  of  the  Post 
Office  Act,  Consol  Stats.  C,  ch.  31,  was  not  applicable  to  the  case:  that 
the  money  was  properly  charged  to  be  the  money  of  the  Queen,  not  of  the 
post-master ;  and  that  it  was  unnecessary  to  allege  an  intent  to  defraud 
any  particnlar  person. 

Remarks  as  to  the  extensive  nature  of  the  provision  on  which  the  indict- 
ment was  framed,  Consol.  Stats.  C,  ch.  92,  sec.  73. 

Semhle,  that  defendant  might  also  have  been  properly  convicted  under 
another  count  of  the  indictment,  charging  him  with  having  obtained  the 
money  by  false  pretences. 

The  defendant  was  convicted  at  the  last  assizes  held  in 
Toronto  upon  the  second  count  of  an  indictment,  which 
count  was  in  the  words  following  : 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Wolfe  Dessauer,  on  the 
eighteenth  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  at  the  city  of  Toronto 
aforesaid,  unlawfully,  fraudulently,  and  knowingly,  did  obtain 
from  our  said  lady  the  Queen  the  further  and  other  sum  of 
eight  hundred  and  ninety  two  dollars  and  seventy-five  cents, 
of  lawful  money  of  Canada,  of  the  moneys  and  property  of 
our  said  lady  the  Queen,  other  than  aforesaid,  with  intent 
to  defraud." 

The  first  count  of  the  indictment  was  for  obtaining  on  the 
same  day,  "unlawfully,  fraudulently,  and  knowingly,  by  false 
pretences,"  $892*75  of  moneys  and  property  of  our  lady 
the  Queen,  with  intent  to  defraud. 

There  was  in  the  same  indictment  a  third  count  charging 
"that  the  defendant  and  one  William  Davidson,  on  the 
26th  of  November,  1860,  conspired  together  falsely  and 
fraudulently  to  cheat  and  defraud  the  Queen  of  divers  sums 
of  money,"  setting  out  several  overt  acts  done  in  pursu- 
ance of  such  conspiracy. 

The  trial  took  place  at  Toronto  before  Rohinson^  C.  J. 
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It  is  unnecessary  to  state  at  length  the  evidence,  which 
was  very  voluminous,  and  shewed  the  case  to  be  in  substance 
this  :  one  William  Davidson  was  post-master  at  Berlin,  and 
the  defendant  a  merchant  living  in  Toronto.  Numerous 
post-oflSce  orders,  amounting  in  all  to  a  large  sum,  were  sent 
by  Davidson  to  the  defendant,  who  presented  and  obtained 
the  money  upon  them  at  the  Toronto  post-office,  where  they 
were  payable.  In  the  returns  made  by  Davidson  to  that 
office  the  sums  thus  drawn  for  were  entered  by  him  as 
received  from  various  persons,  but  Davidson  having  abscon- 
ded, it  appeared  upon  examination  that  these  entries  were 
false,  the  parties  named  never  having  paid  in  any  such 
amounts ;  and  the  charge  was  that  the  defendant  knowing 
these  facts  had  lent  his  assistance  to  Davidson  to  carry  the 
fraud  into  effect. 

At  the  conclusion  of  the  evidence  on  the  part  of  the  prose- 
cution, the  defendants  submitted  that  the  public  prosecutor 
should  be  asked  to  elect  on  which  of  the  counts  he  would  go 
to  the  jury. 

Buggan,  Q.  0.,  lor  the  Crown,  resisted  the  application  : 
that  is,  he  did  not  admit  the  right  of  the  court  to  call  upon 
him  to  elect,  but  left  it  to  the  court  to  decide. 

It  appeared  to  the  learned  Chief  Justice  that  as  the  count 
for  conspiracy  was  not  confined  to  the  single  transaction, 
which  was  the  foundation  of  the  first  count  or  of  the  second, 
if  not  of  both  of  these  counts,  he  might  fairly  be  called 
upon  to  confine  himself  not  exactly  to  some  one  of  the  three 
counts,  but  either  to  the  two  first  counts  excluding  the  third, 
or  to  the  third  excluding  the  other  two. 

Buggan^  Q.  C,  then  said  he  would  not  proceed  upon  the 
third  count,  for  conspiracy,  and  with  this  understanding 
the  case  proceeded. 

At  the  conclusion  of  the  case  the  learned  Chief  Justice 
told  the  jury  that  if  Davidson's  conduct  had  been  such  as 
from  the  evidence  it  seemed  to  have  been  he  had  been 
practising  frauds  to  a  large  extent  on  the  post-office  depart- 
ment, of  which  he  was  officer,  or,  in  other  words,  frauds 
upon  the  Queen : 

That  if  the  defendant  was  aware  of  that,  and  was  knowing- 
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ly  co-operating  with  him  to  enable  him  to  carry  his  frauds 
into  effect,  and  to  obtain  from  the  post-office  in  Toronto 
money  which  had  never  been  paid  in  at  Berlin  to  the  post- 
oflfice  there,  in  order  to  be  remitted  to  Toronto,  then, 
when  the  defendant  went  to  the  post-office  in  Toronto,  and 
presented  the  money-orders  from  the  post-master  at  Berlin, 
he  might  be  assumed  to  have  known  that  money  for  them 
had  never  been  paid  in  at  Berlin,  and  therefore  that  there 
was  no  honest  right  to  draw  out  at  Toronto  in  payment  of 
such  orders  :  that  if  he  knew  what  it  was  quite  clear  David- 
son must  have  known,  then,  in  presenting  himself  to  the 
post-master  at  Toronto  with  these  orders,  he  falsely  held 
himself  out  as  a  person  for  whom  money  had  been  paid  in 
Berlin  to  the  post-master  there,  in  order  that  he,  the  defen- 
dant, might  receive  it  as  a  remittance  from  such  place  ;  and 
if  he  knew  that  the  fact  was  so  far  otherwise  that  he  was 
fraudulently  allowing  himself  to  be  made  use  of  by  Davidson 
as  an  instrument  for  drawing  out  money  by  a  false  contri- 
vance which  had  never  been  paid  in  as  the  orders  purported, 
and  with  the  view  on  Davidson's  part  of  appropriating  the 
money  to  his  own  use,  then  the  defendant  so  acting  must  in 
his  opinion  be  held  guilty  of  obtaining  money  under  false 
pretences,  though,  no  question  being  asked  of  him,  he  only 
handed  in  the  orders,  and  made  no  false  declaration  or  asser- 
tion by  word  of  mouth. 

It  all  turned,  he  remarked,  on  these  questions — 1st.  Did 
Davidson  send  those  orders  to  the  defendant  when  he  knew 
that  he  had  no  right  to  send  them,  because  no  such  persons 
as  were  named  in  the  orders,  nor  any  person,  had  paid  in 
money  for  them  ? 

2nd.  Did  this  defendant  know,  or  had  he  good  reason  to 
suspect,  and  did  he  believe,  that  such  frauds  were  being 
practised  ? 

3rd.  And  did  he  receive  the  money  in  Toronto  knowing 
that  he  was  not  in  good  faith  entitled  to  it  as  the  person 
for  whom  such  money,  or  rather  an  equal  amount,  had 
been  paid  in  ? 

If  he  did,  then  he  obtained  the  money  upon  a  false 
pretence;  but  unless  the  jury  were  satisfied  that  the 
29  VOL.  XXI. 
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defendant  acted  with  this  guilty  knowledge  they  should 
acquit  him. 

The  jury  after  retiring  a  short  time  came  in,  and  said 
they  found  the  defendant  guilty  of  aiding  in  the  fraud,  and 
recommended  him  to  mercy. 

It  was  objected  by  the  defendant's  counsel  that  the  defen- 
dant not  being  charged  in  either  of  the  first  two  counts  with 
aiding  to  commit  a  fraud,  such  a  finding  amounted  to  an 
acquittal,  the  third  count  being  given  up. 

The  learned  Chief  Justice  observed  to  the  jury  that  unless 
they  found  that  the  defendant  knowingly  obtained  the 
money  in  Toronto  upon  a  false  pretence — that  is,  exhibiting 
himself  as  a  person  for  whom  money  had  been  paid  into  a 
post-ofiice  in  Berlin  4n  order  to  have  it  remitted  to  him  in 
Toronto  by  a  post-office  order,  when  he  knew  that  there  had 
been  no  such  payment  made  for  him  in  Berlin,  and  knew 
that  he  was  assisting  in  carrying  out  a  fraud — then  they 
could  not  properly  convict  him  under  the  first  count  of 
obtaining  money  under  a  false  pretence ;  but  if  they  were 
satisfied  that  he  was  aware  of  the  fraud  which  Davidson  had 
contrived,  and  was  knowingly  instrumental  in  carrying  it  on, 
then  he  should  be  found  guilty  under  the  first  count,  and  tlmt 
the  same  evidence  would  shew  him  liable  to  be  convicted 
under  the  second  count,  "  for  obtaining  money  with  intent 
to  defraud."  He  reminded  the  jury  that  they  were  dis- 
charged from  considering  the  third  count,  which  charged  a 
conspiracy,  for  that  was  not  pressed,  though  it  appeared  to 
him  not  unsuited  to  the  facts  of  the  case. 

The  jury  retired  again,  and  brought  in  a  verdict  of  not 
guilty  on  the  first  count,  but  "  guilty  on  the  second  count," 
at  the  same  time  recommending  the  defendant  to  the  lenient 
consideration  of  the  court. 

Cameron^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  or  to 
arrest  the  judgment  upon  certain  legal  objections,  to  which 
R.  A,  Harrison  shewed  cause. 

The  objections  taken,  and  the  statutes  bearing  upon  the 
question,  are  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
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1st.  Did  the  evidence  warrant  the  verdict  of  guilty  on  the 
second  count? 

2nd.  Is  that  a  good  count  ? 

(After  commenting  upon  the  evidence.)  It  was  for  the  jury 
to  judge  of  the  whole  evidence,  and  we  cannot  hold  that  it 
was  insufficient  to  produce  in  their  minds  the  conviction  that 
the  defendant  was  acting  fraudulently  ;  in  other  words,  that 
,he  knew,  or  had  reason  to  believe,  that  he  was  assisting 
Davidson  in  obtaining  money  fraudulently  from  the  post- 
office. 

As  to  the  legal  objections  : 

It  has  been  contended  that  the  defendant  should  have  been 
indicted  under  the  56th  section  of  the  Post-office  Act,  Con- 
sol.  Stats.  C,  ch.  31,  but  that  clause  was  not  applicable  to 
the  circumstances  of  this  case.  Davidson,  the  post-master, 
was  not  embezzling  or  converting  to  his  own  use  any  moneys 
that  had  been  "  entrusted  to  Mm  for  safe  keeping^  or  for  any 
other  purpose,"  and  the  defendant  was  not  aiding  him,  or 
participating  in  any  such  act,  and  so  could  not  have  been 
convicted  under  that  clause. 

There  is  nothing  either,  we  think,  in  the  objection  that 
the  money  should  have  been  charged  to  be  the  money  of  the 
Post-master-General,  and  not  of  her  Majesty,  as  the  indict- 
ment is. 

The  59th  section  of  the  Post-office  Act,  shews  clearly  that 
the  indictment  is  in  that  respect  right,  for  this  is  not  one  of 
the  offences  in  describing  which  the  money  spoken  of  is 
allowed  to  be  called  the  money  of  the  post-master,  and  this 
being  so,  it  is  required  by  the  59th  clause,  sub-sec.  2,  that 
the  property  shall  be  laid  in  Her  Majesty. 

As  to  the  objection  that  an  intent  to  defraud  some  partic- 
ular person  should  have  been  alleged  in  the  indictment,  it  is 
sufficient  to  say  that  the  78rd  clause  of  chapter  92  expressly 
describes  the  offence  in  the  very  words  in  which  it  is  charged 
in  the  indictment. 

We  cannot  hold  that  the  legislature  could  not  mean  to 
sanction  the  laying  the  charge  in  terms  so  general,  for  they 
have  sanctioned  it  in  express  terms ;  and  in  another  statute, 
ch.  99,  Oonsol.  Stat.  C,  sec.  29,  they  have  sanctioned  the 
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same  thing  in  a  manner  that  shews  indisputably  they  did 
intend  to  allow  it.  That  however  is  a  provision  relating  to 
charges  of  forgery,  where  the  character  of  fraudulent  intent 
is  already  stamped  on  the  act  by  the  very  nature  of  it ;  and 
I  must  confess  that  I  find  it  hard  to  reconcile  myself  to  the 
safety  or  propriety  of  the  enactment  in  the  73rd  clause  of 
ch.  92,  on  which  this  indictment  is  framed,  for  who  can  tell  to 
what  extent  the  legislature  intended  the  effect  of  such  a  clause 
to  be  carried?  ''Obtaining  any  property  whatever  with 
intent  to  defraud,"  is  by  the  clause  referred  to  made  a  misde- 
meanor. In  numberless  cases  before  this  act  property  has 
been  obtained  with  intent  to  defraud,  which  have  never  been 
treated  as  indictable  offences,  unless  where  some  false  pre- 
tence has  been  used ;  and  in  some  cases  we  may  be  startled 
at  the  use  to  which  this  clause  may  be  attempted  to  be  put, 
and  at  the  extensive  discretion,  if  any  discrimination  is  to 
be  exercised,  which  it  may  be  insisted  the  enactment  has 
vested  in  the  court  or  jury.  But  the  words  of  the  clause 
are  as  plain  as  they  are  comprehensive,  and  supposing  the 
jury  in  this  case  to  have  been  warranted  by  the  evidence  in 
finding  an  intent  to  defraud,  it  is  hardly  possible  to  conceive 
a  transaction  in  its  nature  more  decidedly  criminal  than 
those  in  which  he  was  engaged. 

Rule  discharged^ 


During  this  term  the  following  gentlemen  were  called  to 
the  bar: — John  Michael  Tiernep,  William  Nicholas 
Miller,  William  Ralph  Meredith,  Peter  O'Reilly, 
Junior,  George  Edward  Moore,  William  Stevens  Senk- 
ler,  George  Hemings,  William  Oliver  Meade  King, 
Nicholas  Monsarrat,  William  Douglas,  Alexander 
Robert  Morris,  Frederic  Henry  Stayner,  William 
Pryor  Atkinson,  Warren  Rock,  Edmund  John  Hooper, 
Junior,  Henry  Robertson,  William  Fuller  Alves  Boys. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
"       Archibald  McLean,  J. 
"       Robert  Easton  Burns,  J. ' 


PoRTMAN  V.  Patterson,  (a) 

County  court — Title  to  land  in  question — Jurisdiction — Practice. 

The  declaration  was  for  wrongfully  converting  to  the  defendant's  use  the 
plaintiff's  goods  and  chattels:  to-wit,  one  dwelling  house,  with  the  doors 
and  windows,  &c.,  thereto  belonging.  Defendant  pleaded  that  the  goods 
were  not  the  plaintiff's. 

At  the  tiial  in  the  county  court  it  appeared  that  the  plaintiff  claimed  as 
assignee  of  a  mortgage  of  the  land  on  which  the  house  stood,  and  that 
the  dispute  was  whether  the  house  in  question  was  part  of  the  freehold. 
A  verdict  having  been  rendered  for  the  plaintiff  was  afterwards  set 
aside,  on  the  ground  that  the  title  to  the  land  came  in  question,  and 
that  the  case  should  have  been  stopped  upon  the  plaintiff's  evidence. 

Held,  that  this  was  right,  and  the  judgment  below  was  afl&rmed. 

Appeal  from  the  County  Court  of  Middlesex. 

The  declaration  complained  that  defendant  converted  to 
his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of  the  plaintiff's  goods  and  chattels — that  is 
to  say,  one  dwelling  house,  together  with  the  doors,  win- 
dows, and  window  frames  thereto  belonging.  And  that  the 
defendant  wrongfully  detained  from  the  plaintiff  certain 
goods  and  chattels  of  the  plaintiff:  that  is  to  say,  one 
dwelling  house,  together  with  doors,  windows,  and  window 
frames  thereto  belonging. 

Defendant  pleaded — 1.  Not  guilty.     2.  That  the  said 


(a)  The  appeal  books  first  put  in  in  this  case  contained  merely  the  plead- 
ings and  evidence,  with  the  judge's  charge  and  decision,  but  did  not  state 
the  fact  of  an  appeal  or  the  grounds  of  it.  The  court  refused  to  hear  the 
case  on  these  papers,  but  the  books  were  amended,  and  the  case  afterwards 
argued  on  a  subsequent  day  in  the  term. 
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goods  and  chattels  were  not,  nor  were  any  or  either  of  them, 
the  plaintiff's  as  alleged. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  as 
assignee  of  a  mortgage,  which  he  proved,  executed  by  one 
Scott,  of  the  land  on  which  stood  the  house  in  question, 
which  he  contended  was  a  fixture,  and  therefore  part  of  the 
freehold. 

It  was  objected,  among  other  things,  that  the  title  to  land 
came  in  question,  and  therefore  that  the  court  was  ousted  of 
jurisdiction.  The  learned  judge  reserved  leave  to  move  for 
a  nonsuit,  and  allowed  the  case  to  proceed,  when  the 
plaintiff  obtained  a  verdict  for 

A  rule  nisi  having  been  obtained,  in  pursuance  of  the 
leave  reserved  or  for  a  new  trial,  Small,  J.,  delivered  the 
following  judgment : 

"  Upon  the  authority  of  the  cases  cited,  and  particularly 
the  able  article  in  the  Law  Journal  of  1860,  page  145,  and 
the  cases  there  referred  to,  I  am  of  opinion  that  the  moment 
the  question  arose  at  the  trial  upon  the  evidence  the  court 
was  ousted  of  jurisdiction,  and  that  all  that  subsequently 
took  place  was  null  and  void  ;  and  consequently  that  the  ver- 
dict must  be  set  aside,  and  the  parties  stand  in  relation  to 
each  other  as  they  stood  at  the  close  of  the  plaintiff's  case. 

"  The  rule  is  therefore  made  absolute  for  setting  aside  the 
verdict  without  costs." 

From  this  judgment  the  plaintiff  appealed. 

Robert  A.  Harrison,  for  the  appellant.  First.  The  title 
to  land  was  not  brought  in  question.  The  statute  enacts 
that  "  The  said  courts  shall  not  have  cognizance  of  any 
action  where  the  title  to  land  is  brought  m  question.'' — 
Consol.  Stats.  U.  C,  ch.  15,  sec.  16.  It  has  been  held  that 
the  title  must  be  bond  fide  in  question,  and  it  may  be  so 
either  on  the  pleadings  or  evidence.  Here  the  learned 
judge  thought  it  was  upon  the  evidence,  but  unless  title  to 
the  land  was  an  ingredient  in  the  trial  and  material  to  the 
decision  of  the  case,  it  did  not  come  in  question.  Morton 
v.  The  Grand  Junction  Canal  Company,  6  Weekly  Reporter 
543.  Title  is  not  necessarily  in  question  because  the  subject 
of  dispute  is  a  house  claimed  to  be  a  freehold  or  part  of  a 
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freehold.  Here  defendant  did  not  question  plaintiiT's  title 
to  the  freehold.  The  only  dispute  was  whether  the  house 
formed  a  part  of  the  freehold.  This  was  a  question  as  to 
which  the  county  court  had  jurisdiction.  Defendant  did  not 
dispute  plaintiff's  title  to  the  land.  His  contention  was, 
that  admitting  the  freehold  to  be  plaintiff's,  the  house  sued 
for  was  no  part  of  the  freehold. — Eversfield  v.  Newman, 
4  C.  B.  N.  S.  418. 

Secondly.  The  house  here  was  clearly  part  of  the  freehold 
as  between  vendor  and  vendee. — Bunnell  v.  Tapper,  10  U. 
C.  R.  414  ;  Bald  v.  Hagar,  9  C.  P.  382  ;  and  if  so,  plaintiff 
had  a  right  to  follow  it.— Harris  v.  Malloch,  21  U.  C.  R.  82. 
But  if  not  part  of  the  freehold,  it  still  belonged  to  the  plain- 
tiff, for  the  mortgage  under  which  he  claims  was  not  only 
of  the  land,  but  of  all  buildings,  &c.,  thereon. 

Thirdly. — Even  if  the  title  to  land  did  come  in  question, 
the  judgment  in  the  court  below  cannot  be  supported,  for 
the  court  was  then  ousted  of  jurisdiction,  and  had  no  power 
to  make  the  rule  appealed  from. — Lawford  v.  Partridge, 
1  H.  &  N.  622  ;  Powley  v.  Whitehead,  16  U.  C.  R.  589 ;  • 
Campbell  v.  Davidson,  19  U.  C.  R.  222. 

Burns,  contra. — If  the  rule  was  a  nullity,  as  seems  to 
be  contended  on  the  other  side,  then  there  can  be  no  appeal, 
and  if  there  can  be  an  appeal  the  judge  had  power  to  inter- 
fere, and  set  the  proceedings  right.  He  is  the  person  to 
judge  whether  title  to  land  came  in  question,  and  his  decision 
on  such  a  point  is  not  the  subject  of  an  appeal. — Trainor  v, 
Holcombe,  7  U.  C.  R.  548.  If  the  article  in  the  Law 
Journal  referred  to  by  the  learned  judge  states  the  law 
correctly,  his  decision  is  certainly  right.  The  only  ground 
here  on  which  the  plaintiff  claims  this  house  is  that  it  is 
part  of  the  land,  and  if  it  be,  then  as  the  title  to  the  house 
is  in  question  the  title  to  the  land  must  be  in  question  as 
well.  The  plaintiff  can  only  succeed  by  proving  his  title  to 
the  land,  which  he  does  through  a  mortgage  of  the  realty. 
[Robinson,  C.  J. — Your  argument  amounts  to  this  :  that  evi- 
dence could  not  be  received  to  prove  his  title  to  the  land,  and 
that  through  such  evidence  he  must  derive  his  title  to  the 
house.]  Yes!  The  moment  the  plaintiff  began  to  prove  his  title 
to  the  house  he  had  to  prove  title  to  the  land,  and  then  he  was 


240     queen's  bench,  MICHAELMAS  term,  25  VIC,  1861. 


out  of  court.  [Robinson,  C.  J. — Suppose  the  plaintiff  had 
chosen  to  set  out  his  title  to  the  house,  that  he  was  the  owner 
of  the  land  to  which  it  was  attached,  and  that  defendant  re- 
moved it,  and  defendant  had  pleaded  that  though  the  plain- 
tiff owned  the  land,  yet  the  house  was  not  part  of  it.  How 
would  it  have  stood  then  ?]  There  would  then  have  been 
an  admission  on  the  record,  which  might  have  dispensed  with 
plaintiff's  proof  of  title,  but  there  is  nothing  which  could 
havo  that  effect  here. — Gooderham  v.  Denholm,  18  U.  C.  R. 
203 ;  Carscallen  v.  Moodie,  15  U.  C.  R.  304 ;  Cleaver  v. 
Culloden,  lb.  582;  Gasco  v.  Marshall,  7  U.  C.  R.  193; 
Walton  V.  Jarvis,  14  U.  C.  R.  640. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  county  courts  have  not  jurisdiction  whore  the  title  to 
land  is  brought  in  question.  In  this  case  the  title  to  land 
was  not,  for  all  that  appears  on  the  record,  brought  in  ques- 
tion by  the  pleadings.  Then  was  it  by  the  evidence  upon  the 
trial? 

The  plaintiff  had  never  been  in  possession  of  the  house, 
and  his  claim  to  it  was  as  assignee  of  a  mortgage  (we  assume 
in  fee)  on  which  the  house  had  stood,  being  built  on  posts 
set  in  the  ground,  and  not  itself  set  in  the  ground. 

We  do  not  see  the  mortgage.  The  plaintiff  as  assignee 
of  the  mortgage  had  never  entered ;  a  great  part  of  the 
mortgage  had  been  paid,  and  the  whole  debt  was  not  yet  due. 
We  infer,  however,  from  the  evidence  that  the  mortgagor 
was  in  default,  and  if  so,  the  plaintiff  had  a  right  to  enter. 
Being  in  that  position,  he  sees  that  the  house  in  question  had 
been  taken  off  the  premises  and  was  being  removed  by  a  per- 
son to  whom  the  mortgagor  had  sold  it,  as  he  swore,  because 
he  never  meant  to  pay  any  more  money  on  the  mortgage. 

The  plaintiff  naturally  was  inclined  to  oppose  this  as 
diminishing  the  value  of  his  security,  and  so  brought  this 
action  in  the  county  court,  the  value  of  the  building  being 
small.  Could  he  have  his  right  tried  in  that  court  ?  Defen- 
dant pleaded  that  the  house  was  not  his. 

So  far  as  that  might  depend  on  the  question  whether  it 
had  been  a  fixture  or  not  while  it  stood  on  the  mortgaged 


GRAY  V.  HARDING  KT  AL. 


241 


land,  that  would  be  a  question  in  one  sense  regarding  title 
to  land,  for  if  a  fixture  it  was  part  of  the  soil,  and  it  could 
only  be  in  that  view  that  it  could  be  the  plaintiff's  property. 
Then  the  plaintiff  would  have  to  shew  his  title  to  the  land 
in  order  to  make  out  his  title  to  the  house,  and  the  court 
would  have  to  try  and  determine  upon  that  right. 

We  think  the  learned  judge  rightly  held  that  he  had 
no  jurisdiction,  and  so  could  take  no  proceeding  in  the  cause 
after  he  saw  that  title  to  land  was  brought  in  question. 

Appeal  dismissed. 


Gray  v.  Harding  et  al. 

Trespass — Pleading. 

In  an  action  of  trespass  to  land,  under  a  plea  that  the  land  is  not  the 
plaintiff's,  defendant  is  at  liberty  to  shew  title  in  himself,  or  in  another 
under  whom  he  acted. 

Trespass  for  entering  into  a  dwelling-house  of  the  plain- 
tiff, on  lot  8,  in  the  fourth  concession  of  the  township  of 
London,  and  expelling  the  plaintiff  and  his  family  from  the 
possession,  &c. 

This  was  in  substance  the  whole  declaration,  nothing  being 
stated  as  matter  of  aggravation,  so  that  the  action  turned 
wholly  upon  this  alleged  trespass. 

The  defendants  pleaded  jointly,  1st.  Not  guilty.  2nd. 
That  the  dwelling-house  was  not  the  plaintiff's. 

At  the  trial,  at  London,  before  Bobinson,  C.  J.,  it  appeared 
that  the  defendant  William  B.  Harding  had  demised  this 
lot  in  question  (a  farm)  to  the  plaintiff.  Gray,  for  a  term 
which  had  expired,  and  the  plaintiff  not  going  out  of  posses- 
sion as  he  w^as  bound  to  do,  the  defendant  Harding  had 
resorted  to  legal  proceedings,  and  obtained  a  warrant  under 
our  statute  to  dispossess  him  as  an  overholding  tenant,  but 
an  amicable  arrangement  took  place,  under  which  the  plain- 
tiff and  his  family  were  allowed  to  remain  in  possession  till 
a  certain  day.  When  that  day  came  the  plaintiff  still  con- 
tinued in  possession,  and  on  the  18th  of  February,  1861,  on 
a  particularly  cold  day,  these  defendants  came  together, 
with  another  son  of  the  defendant,  William  B.  Harding, 
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who  had  since  died,  and  in  a  very  summary  manner  ejected 
the  plaintiff's  family  and  goods. 

The  plaintiff  was  a  widower,  with  a  family  of  young  chil- 
dren, and  in  the  afternoon,  near  night,  while  the  plaintiff 
was  away  from  the  house,  the  defendants  came  and  insisted 
on  the  children  leaving  the  house  immediately,  and  turned 
them  out  in  the  cold  to  seek  shelter  where  they  could.  They 
removed  the  furniture  to  a  vacant  shanty  about  half  a 
mile  off,  which  was  altogether  unfit  for  habitation  at  so  in- 
clement a  season. 

There  was  nothing  violent  or  rude  in  the  manner  of  turn- 
ing out  the  family  beyond  the  act  itself,  which  was  extremely 
inconsiderate,  and  had  the  appearance  of  cruelty,  consider- 
ing the  suddenness  with  which  it  was  done,  and  the  bitter 
coldness  of  the  weather. 

The  plaintiff  came  to  his  house  before  the  defendants  had 
removed  all  his  furniture. 

There  was  no  doubt  that  the  landlord,  Harding,  when  he 
took  that  step  was  entitled  to  the  possession,  for  the  term 
had  expired,  and  on  the  11th  of  January  he  had  given 
notice  in  writing  to  the  plaintiff  that  he  must  quit  within  a 
week. 

The  jury  were  told  that  upon  the  plea  of  not  guilty  the 
plaintiff  was  entitled  to  a  verdict,  for  the  entry  and  expul- 
sion by  the  defendant  was  proved.  Upon  the  second  plea,  it 
became  a  question  on  the  trial  whether  the  defendants  were 
entitled  to  succeed,  or  whether  they  should  not  have  pleaded 
specially,  setting  forth  the  title  of  the  defendant,  William  B. 
Harding,  the  landlord,  and  that  the  others  entered  by  his 
permission  or  consent.  It  appeared  to  the  learned  Chief 
Justice  that  the  defendant  William  B.  Harding  was  clearly 
entitled  to  a  verdict  on  the  second  plea,  and  probably  also 
the  other  defendants,  but  he  requested  the  jury  to  assess 
such  damages  as  they  thought  it  reasonable  to  give  assuming 
the  act  to  be  illegal ;  and  he  reserved  leave  to  the  defendants 
to  move  to  have  a  verdict  entered  for  them,  if  the  court 
should  be  of  opinion  that  the  defence  was  inadmissible  as 
regarded  all  or  any  of  them,  under  the  second  plea,  traver- 
sing the  plaintiff's  title  to  the  dwelling-house. 
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The  jury  gave  a  verdict  for  the  plaintiff,  for  twenty  dollars 
damages. 

Bayley  moved  to  enter  a  verdict  for  the  defendants  on 
the  second  plea.  He  cited  Woodf.  on  L.  &  T.  518,  520 ; 
Newton  v.  Harland,  1  Scott  N.  R.  492  ;  Boulton  v.  Murphy, 
5  0.  S.  731;  Slocombe  v.  Lyall,  6  Ex.  119;  Taunton  v. 
Costar,  T  T.  R.  431. 

English  shewed  cause,  and  cited  Henderson  v.  Harper, 
1  U.  C.  R.  481 ;  Jones  v.  Chapman,  2  Ex.  803;  Add.  on 
Torts.  141,  161 ;  Whittington  v.  Boxall,  5  Q.  B.  139. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  jury  gave  only  a  moderate  amount  of  damages ;  and 
as  the  conduct  of  the  defendant  Harding  was  severe  and 
unreasonable,  not  in  insisting  upon  possession,  for  he  had  a 
clear  right  to  it,  but  in  the  time  and  manner  of  taking  it,  I 
allowed  damages  to  be  assessed  in  the  plaintiff's  favour  upon  the 
issue  of  not  guilty,  and  took  the  verdict  generally,  that  there 
might  be  no  occasion  for  another  trial  if  in  the  present  state 
of  the  law  the  plaintiff's  verdict  could  be  sustained  against 
any  of  the  defendants,  considering  the  pleas  which  were 
upon  the  record. 

In  all  the  courts  there  was  for  a  time  some  degree  of 
uncertainty  as  to  the  evidence  that  was  admissible  in  an  ac- 
tion of  trespass  quai^e  claumm  f regit ^  upon  a  plea  denying 
that  the  house  or  close  was  the  property  of  the  plaintiff. 

The  case  of  Whittington  v.  Boxall,  in  the  Queen's  Bench, 
(5  Q.  B.  143),  Newton  v.  Harland,  in  the  Common  Pleas, 
(1  M.  &  G.  644);  Purnell  v.  Young,  (3  M.  &  W.  288);  and 
Harrison  v.  Dixon,  (12  M.  &  W.  142),  in  the  Exchequer,  shew 
how  unsettled  the  law  was  at  one  time,  not  only  as  to  the 
effect  of  the  plea  denying  the  plaintiff 's  property,  in  an  ac- 
tion by  a  landlord  against  a  tenant  wrongfully  holding  over, 
but  also  as  to  the  steps  which  the  landlord  might  legally 
take  to  avail  himself  of  his  right  of  possession.  The  case 
of  Jones  V.  Chapman,  (2  Ex.  805,)  in  the  Exchequer  Cham- 
ber, has  clearly  settled  the  law  in  a  case  of  this  kind,  so  far 
as  regards  the  effect  of  the  plea  denying  the  plaintiff's  pro- 


244   queen's  bench,  michaelmas  term,  25  vie,  1861. 

perty,  and  the  evidence  admissible  under  it,  and  by  a  judg- 
ment binding  upon  all  the  courts,  although  the  point  was  not  . 
there  settled  without  some  difference  of  opinion  among  the 
judges. 

I  was  not  satisfied  at  the  trial  that  the  effect  of  that  deci- 
sion was  to  relieve  the  other  defendants  in  this  case,  as  well 
as  Harding,  the  owner  of  the  house,  from  the  necessity  of 
pleading  specially,  and  it  was  on  that  account  I  reserved  the 
point.  We  see  upon  an  examination  that  this  case  goes  the 
full  length  for  which  the  defendants'  counsel  contended.  It 
is  in  all  respects  like  the  present,  and  determines  that  the 
defendants  in  an  action  of  trespass  to  lands  are  at  liberty, 
under  the  plea  that  the  land  is  not  the  plaintiff's,  to  shew 
title  in  themselves  or  in  another  under  whose  authority  they 
acted. 

The  declaration  in  this  case  complained  only  of  the  entry 
into  the  dwelling-house,  and  expelling  the  plaintiff  and  his 
family  out  of  possession.  It  complained  therefore  of  noth- 
ing but  what  was  rightful  if  the  house  belonged  to  Harding, 
and  if  the  other  defendants  entered  by  his  permission. 

We  make  absolute  the  rule  to  enter  a  verdict  for  all  the 
defendants  upon  the  second  plea. 

Rule  absolute. 


Chapman  v.  Dubrey  and  McRae. 

Pleading. 

In  an  action  against  the  maker  and  endorser  of  a  promissory  note  it  is  un- 
necessary to  aver  a  joint  liability. 

Declaration,  that  the  defendant  Moses  Dubrey,  on  the 
10th  day  of  January,  1855,  by  his  promissory  note  now  over 
due,  promised  to  pay  to  the  order  of  the  defendant  Alexan- 
der McRae,  at  the  office  of  the  Bank  of  Upper  Canada  at 
the  City  of  Ottawa,  £150,  twelve  months  after  date,  and 
the  said  defendant  Alexander  McRae  duly  endorsed  the 
said  note  to  one  Chester  Chapman,  who  then  duly  endorsed 
the  same  to  the  plaintiff,  who  became,  and  was,  and  is  the 
lawful  holder  thereof,  and  the  said  note  was  duly  presented 
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for  payment  and  was  dishonoured,  of  which  the  defendants 
had  due  notice,  but  did  not  pay  the  same  ;  and  the  plaintiff 
claims  X200. 

The  defendant  Dubrey  pleaded  a  plea  which  was  demurred 
to  and  given  up  on  the  argument.  It  is  therefore  not  given. 
The  defendant  joined  in  demurrer,  and  gave  notice  of  the 
following  exceptions  to  the  declaration  : 

1.  That  the  said  declaration  charges  the  defendants  as 
liable,  the  one  as  the  maker  and  the  other  as  the  endorser 
of  a  promissory  note,  and  yet  does  not  state  or  shew  the 
place  at  which  the  said  note  was  made,  nor  that  the  said  note 
was  delivered  to  the  plaintiff,  nor  that  the  defendants  be- 
came or  were  jointly  liable  to  pay  the  amount  thereof. 

2.  That  the  said  declaration  does  not  state  by  way  of  re- 
cital the  circumstances  of  the  making  and  endorsing  of  the 
said  promissory  note  by  the  defendants,  and  the  delivery 
thereof  by  the  last  endorser  to  the  plaintiff,  and  then  allege 
the  liability  therefrom  arising  of  the  defendants  jointly  and 
severally  to  pay  to  the  plaintiff  the  sum  of  money  in  the  said 
note  specified,  pursuant  to  the  42nd  chapter  of  the  Consoli- 
dated Statutes  of  Upper  Canada,  and  the  form  of  declara- 
tion therein  prescribed  to  be  used  in  an  action  against  the 
maker  and  endorser  of  a  promissory  note  sued  jointly  under 
that  statute,  nor  otherwise  comply  with  the  requirements  of 
the  said  statute. 

Richards,  Q.  C,  for  the  plaintiff,  cited  Aitkin  v.  Leonard, 
11  U.  C.  R.  98  ;  Kelly  v.  McDermott,  10  C.  P.  490 ;  C.  L. 
P.  A.  sec.  76 ;  Sched.  B.,  p.  270 ;  ch.  42,  sees.  23,  25,  31 ; 
ch.  2,  sec.  18,  sub-sec.  2. 

Q,  S.  Fatter  son,  contra,  cited  Nordheimer  v.  O'Reilly, 
6  U.  C.  R.  413 :  Grant  v.  Eyre,  2  U.  C.  R.  426. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  was  on  the  last  objection,  we  think,  that  the  defendants' 
counsel  chiefly  or  entirely  relied  on  the  argument,  namely, 
that  there  is  no  statement  in  the  declaration  that  the  defen- 
dants became  jointly  liable.  The  form  given  in  the  Common 
Law  Procedure  Act  (Consol.  Stat,  U.  C,  p.  370)  of  a  decla- 
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ration  against  the  maker  or  the  endorser  of  a  promissorj 
note,  does  not  require  any  statement  either  of  a  promise  to 
pay  or  of  a  liability  to  pay,  but  simply  states  the  making  or 
the  endorsing,  (and  in  the  action  against  the  endorser,  the 
presentment,  dishonour,  and  notice,)  and  then  concludes  that 
the  defendant  did  not  pay  the  same,  as  this  declaration  does, 
neither  averring  a  liability  nor  a  promise  after  setting  out 
the  making  and  endorsement. 

The  forms  given  in  the  statute  respecting  bills  and  notes, 
ch.  42,  Consol.  Stat.  U.  C,  follow  the  form  given  in  3  Vic, 
ch.  8,  sec.  2,  which  in  the  conclusion  of  the  declaration  against 
the  maker  and  endorser  of  a  note,  sued  in  one  action,  do 
contain  the  words,  "  By  reason  whereof  the  said  defend- 
ants became  jointly  and  severally  liable  to  pay  to  the  plain- 
tiff the  said  sum  of  money  in  the  said  note  specified." 

But  that  is  given  as  a  form  in  which  the  plaintiff  may 
declare,  (see  Consol  Stats.  U.  C,  ch.  2,  sec.  18,)  not  one  in 
which  he  must  declare,  or  else  every  deviation  from  it,  how- 
ever insignificant  and  immaterial  in  itself,  would  be  fatal, 
for  no  other  reason  than  that  it  did  not  conform  to  the  form 
in  the  statute. 

We  must  not  omit  to  consider  that  since  that  form  was 
first  given  by  the  sta.ate,  3  Vic,  ch.  8,  as  one  that  may  be 
used  in  these  cases,  we  have  had  great  changes  made  in  prac- 
tice and  pleading,  expressly  for  the  purpose  of  dispensing 
with  unnecessary  averments,  and  these  changes  make  it  safe 
to  omit  whatever  could  not  before  have  been  held  necessary 
on  general  demurrer. 

In  the  present  state  of  our  law  we  are  of  opinion  that  we 
should  not  hold  the  declaration  in  this  case  bad,  because  it 
does  not  formally  aver  a  liability  in  the  defendants,  when  it 
sets  forth  facts  which,  we  must  judicially  notice,  do  in  law 
make  the  defendants  jointly  liable,  and  so  authorise  a  joint 
judgment  against  them. 

The  plaintiff"  is  entitled  to  judgment,  we  think,  on  the  de- 
murrer. 

Judgment  for  plaintiff  on  demurrer. 
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Taverns — Elections — Consol.  Stats.  C,  ch,  6,  sec.  81 — Action  for  penalties 

thereunder. 

The  Consol.  Stats.  C,  ch.  6,  sec.  81,  enacts  that  every  hotel,  tavern,  and 
shop  in  which  spirituous  or  fermented  liquors  or  drinks  are  ordinarily 
sold  shall  be  closed  during  the  two  days  appointed  for  polling,  "in  the  same 
manner  as  it  should  be  on  Sunday  during  divine  service;"  and  that  no 
spirituous  or  fermented  liquors  or  drinks  shall  be  sold  or  given  during  the 
said  period,  under  a  penalty  of  $100  for  either  offence. 

In  an  action  for  penalties  under  this  act  for  both  offences,  claiming  $100 
for  each,  in  separate  counts — 

Held,  affirming  the  judgment  of  the  county  court  on  demurrer,  that  the  pro- 
hibition is  absolute,  not  restricted  by  any  saving  in  other  statutes  ;  and 
that  a  plea  to  the  whole  declaration,  that  the  liquors  were  supplied  to 
travellers,  would  be  bad  also  as  an  answer  only  to  the  second  count. 

Held,  also,  that  a  plea  that  there  was  not  when  the  act  was  passed  any  law 
of  the  land  requiring  taverns  or  hotels  to  be  closed  on  Sunday  during 
divine  service,  was  bad,  for  the  Municipal  Act,  Consol.  Stats.  C,  ch.  54, 
sec.  254,  does  so  require  in  Upper  Canada ;  and  if  true  the  absence  of 
such  a  law  would  form  no  defence. 

In  such  an  action  the  declaration  should  not  be  in  the  disjunctive,  for  not 
keeping  the  hotel  or  tavern  closed,  and  giving  or  selling  spirituous  or  fer- 
mented liquors,  &c. 

Appeal  from  the  County  Court  of  the  County  of  Elgin, 
from  a  judgment  on  demurrer. 

Declaration. — First  count.  For  that  the  defendant  is  in- 
debted to  the  plaintift'  in  the  sum  of  $200  ;  for  that  hereto- 
fore, to  wit,  on  the  5th  of  July,  1861,  a  poll  was  opened 
and  held  in  and  for  the  municipality  of  the  township  of 
Yarmouth,  in  the  county  of  Elgin,  for  the  election  of  a 
member  to  represent  the  east  riding  of  the  said  county  in 
the  Legislative  Assembly  of  Canada.  And  for  that  the 
defendant,  being  keeper  of  an  hotel  or  tavern  wherein  spiritu- 
ous or  fermented  liquors  or  drinks  are  ordinarily  sold  in 
the  said  township  of  Yarmouth,  did  neglect  to  close  and 
keep  closed  his  said  hotel  or  tavern  on  the  said  fifth  day  of 
July,  in  the  manner  directed  by  the  act,  chapter  six  of  the 
Consolidated  Statutes  of  Canada,  entitled  An  Act  respec- 
ting Elections  of  Members  of  the  Legislature,"  and  contrary 
to  the  provisions  of  the  said  act,  whereby  the  defendant 
forfeited  for  his  said  offence  one  hundred  dollars. 

Second  count. — And  for  that  the  defendant,  on  the  said 
fifth  day  of  July,  at  his  hotel  or  tavern  aforesaid,  in  the 
township  of  Yarmouth  aforesaid,  did  sell  or  give  certain 
spirituous  or  fermented  liquors  or  drinks  to  divers  persons 
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in  his  hotel  or  tavern  aforesaid,  contrary  to  the  provisions 
of  the  said  act,  whereby  the  defendant  forfeited  for  his  said 
offence  the  further  sum  of  one  hundred  dollars. 

Pleas. — 1.  The  defendant  says  that  he  does  not  owe  the 
said  debt  as  alleged. 

2.  That  at  the  time  when,  &c.,  the  liquors  sold  or  given 
to  the  said  persons  was  by  way  of  refreshment  to  travellers 
lodging  at  defendant's  tavern,  but  not  otherwise. 

3.  To  so  much  of  the  plaintiff's  declaration  as  alleges  that 
the  said  defendant,  at  the  said  time  when,  &c.,  neglected  to 
close  his  said  hotel  or  tavern  in  the  manner  directed  by  the 
act  therein  referred  to,  the  defendant  says  that  there  was 
not  at  the  time  of  passing  the  said  act,  or  before  the  pas- 
sing thereof,  any  law  of  the  land  requiring  taverns  or  hotels 
to  be  closed  on  Sunday  during  divine  service. 

Demurrer  to  both  pleas. 

Joinder  in  demurrrer,  and  notice  of  exceptions  to  the 
declaration — that  there  is  no  manner  pointed  out  by  law  in 
which  hotels  or  taverns  shall  be  closed  during  elections,  as 
in  said  declaration  mentioned. 

Upon  this  demurrer  judgment  was  given  for  the  plaintiff, 
and  the  defendant  appealed. 

Read^  Q.  C,  for  the  appellant.    Cromhie,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  it  was  proper  that  the  judgmqnt  of  the  court 
below  should  have  been  given,  as  it  was,  for  the  plaintiff 
upon  the  demurrer  to  the  second  and  third  pleas. 

The  second  plea  is  pleaded  as  an  answer  to  the  whole 
declaration,  which  claims  a  debt  of  $200  on  account  of  two 
penalties  sued  for,  of  $100  each,  for  two  separate  offences, 
and  it  is  only  an  answer  to  that  part  of  the  declaration 
which  respects  one  of  the  penalties,  namely,  that  for  sel- 
ling or  giving  spirituous*  liquors  contrary  to  law,  in  the 
defendant's  tavern  during  an  election. 

We  agree  also  with  the  learned  judge,  Mr.  HugheSy  in 
thinking  that  the  81st  clause  of  chapter  6,  of  the  Consoli- 
dated Statutes  of  Canada,  prohibits  such  selling  or  giving 
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absolutely  during  the  two  days  of  the  election,  without  refer- 
ence to  any  saving  in  other  statutes  in  favour  of  travellers 
seeking  refreshment.  On  these  grounds  it  appears  to  us 
that  the  second  plea  is  no  defence. 

As  to  the  third  plea,  we  must  carry  into  effect  the  expres- 
sed intention  of  the  legislature  in  an  act  of  parliament,  so 
far  as  by  reasonable  construction  we  may.  They  have  pro- 
vided that  during  the  two  days  appointed  for  polling,  every 
hotel,  tavern,  and  shop  in  which  spirituous  or  fermented 
liquors  or  drinks  are  ordinarily  sold  shall  be  closed,  "  in  the 
same  manner  as  it  should  be  on  Sunday  during  divine  ser- 
vice," under  the  penalty  of  $100  against  the  keeper  thereof 
if  he  neglect  to  close  it. 

The  charge  in  the  first  count  against  the  defendant  is, 
that  he,  being  the  keeper  of  an  hotel  or  tavern,  &c.,  &c., 
did  neglect  to  close  and  keep  closed  his  said  hotel  or  tavern 
on  the  said  fifth  day  of  July,  &c.,  in  the  manner  directed  by 
the  act,  ch.  6,  of  the  Consolidated  Statutes  of  Canada,  en- 
titled, &c.,  and  contrary  to  the  provisions  of  the  said  act. 

The  defendant's  answer,  in  his  third  plea  to  that  count,  is 
that  there  was  not  at  the  time  of  passing  the  said  act,  or 
before  the  passing  thereof,  any  law  of  the  land  requiring 
taverns  or  hotels  to  be  closed  on  Sunday  during  divine 
service. 

If  the  legislature  had  provided  that  the  person  so  offen- 
ding should  be  subject  to  the  same  penalty  as  for  keeping 
his  tavern  open  on  Sunday  during  divine  service  ;  and  there 
had  been  no  law  imposing  a  penalty  for  the  last-mentioned 
offence,  then  undoubtedly  no  penalty  could  have  been 
recovered  under  the  81st  clause  for  keeping  the  tavern  open 
during  an  election.  But  here  the  legislature  have  imposed 
a  penalty.  There  is  no  uncertainty  in  that  respect,  and  we 
are  not  left  to  any  other  statute  as  regards  the  punishment. 

Then  the  only  question  is,  for  what  offence  is  a  penalty  of 
$100  imposed  by  this  clause,  besides  that  of  selling  or  giv- 
ing liquor  during  the  two  polling  days. 

It  is  for  not  keeping  a  tavern  closed  in  the  same  manner  as 
it  should  be  on  Sunday  during  divine  service.  If  the  laws 
were  every  where  wholly  silent  on  that  subject,  then  we 
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should  say  that,  in  order  to  give  some  effect  to  the  statute  in 
this  respect,  we  ought  to  hold  the  words  "  in  the  same 
manner"  to  import  this — that  as  the  legislature  were  by  this 
enactment  declaring  that  taverns  should  be  kept  closed 
during  divine  service,  (as  we  know  they  generally  are,  and 
in  decency  should  be,)  so  they  had  declared  not  only  that 
they  must  be  closed  during  the  two  polling  days,  but  had 
gone  further  and  imposed  a  specific  penalty  for  omitting  to 
do  in  this  latter  respect  that  which  they  had  declared  it  was 
fit  should  be  done. 

But  what  we  have  just  supposed  is  not  exactly  the  state 
of  the  law,  for  by  the  254th  section  of  the  Municipal  Coun- 
cils Act,  there  is  provision  made  in  effect  for  keeping 
taverns  closed  from  7  o'clock  on  Saturday  night  till  8 
o'clock  on  Monday  morning.  As  that  includes  the  Avhole  of 
Sunday,  the  legislature  may  be  reasonably  supposed  to  have 
referred  to  that,  at  least  so  far  as  respects  the  application  of 
the  clause  to  elections  in  Upper  Canada. 

We  do  not  therefore  think  that  it  is  a  good  ansAver  to  say, 
as  the  plea  does,  that  there  was  no  law  in  force  when  the 
chapter  6  was  passed,  requiring  taverns  to  be  closed  on  Sun- 
day during  divine  service,  for  there  was  at  least  the  pro- 
vision in  the  Municipal  Councils  Act  to  which  we  have 
referred.  We  must  see,  therefore,  that  the  plea  is  opposed  to 
the  public  law  of  the  land  as  regards  the  assertion  that 
there  was  no  such  prohibition. 

The  exception  taken  to  the  declaration  involves  the  same 
question.  We  think  it  is  for  these  reasons  not  tenable. 
The  declaration  is  in  more  than  one  respect  not  carefully 
framed,  and  in  particular  the  plaintiff  has  charged  the 
offence  in  the  disjunctive,  namely,  not  keeping  the  hotel  or 
tavern  closed,  and  giving  or  selling  spirituous  or  other  fer- 
mented liquors,  &c.  This  is  in  effect  not  making  any 
charge  with  the  certainty  that  the  law  requires,  and  we  men- 
tion it  because  we  have  observed  many  instances  of  late  in 
which  an  important  principle  of  pleading  both  in  civil  and 
criminal  cases  has  been  lost  sight  of,  and  we  think  it  right 
to  call  attention  to  it. 

Appeal  dismissed. 
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Hays  v.  O'Connor. 

Consol.  Stats.  C,  ck.  59 — Construction  of — Sale  by  agent. 

In  an  interpleader  issue,  the  plaintiff  claimed  the  goods  in  question,  two 
horses,  as  purchaser  from  one  I.,  who  he  contended  was  agent  for  C.,  the 
owner,  within  the  statute,  Consol.  Stats.  C,  ch.  59.  I.  represented  that 
the  horses,  with  other  goods,  were  sent  to  him  by  C.  to  sell,  but  that,  C. 
owing  him  money,  he  took  them  for  himself  on  account  of  the  debt. 

Hdd,  (see  the  evidence  set  out  at  length  below)  that  I.  was  not  such  a  gen- 
eral agent  as  is  intended  by  the  statute,  and  that  if  he  were  his  thus 
taking  the  goods  for  himself  would  not  be  a  sale  made  valid  by  it. 

This  was  an  interpleader  issue,  to  try  the  right  to  a  pair  of 
horses,  waggon,  and  harness,  seized  on  the  17th  of  April, 
1860,  under  an  execution  at  the  suit  of  the  defendant  against 
one  James  Crawford. 

The  plaintiff  claimed  as  a  purchaser  from  one  William  Ir- 
win, alleged  to  be  Crawford's  agent. 

At  the  trial,  at  Berlin,  before  Bur7is,  J.,  the  following 
evidence  was  given : 

For  the  plaintiff : 

William  Irwin. — I  was  once  in  partnership  with  John 
McNaughton,  and  our  partnership  was  dissolved  on  the  16th 
of  April,  1860.  Before  that  we  sold  a  pair  of  horses  and 
waggon  to  the  plaintiff,  for  $200,  for  which  we  took  his  notes  : 
the  sale  was  bond  fide :  they  had  been  used  at  a  distillery 
which  was  being  discontinued  :  the  stock  and  cattle  were  sold 
off,  and  among  other  things  the  horses  :  I  sent  the  horses  to 
pasture  till  they  could  be  sold.  Cross-examined. — I  was 
acting  as  agent  for  Crawford  at  Doon  :  remained  there  six 
months  :  the  horses  were  Crawford's  in  the  spring  of  1857, 
and  were  sent  to  me  in  the  custody  of  one  Hodge  :  Mc- 
Naughton and  I  went  into  partnership  in  the  summer  of 
1859  :  the  horses  were  sent  in  the  fall  of  1857  to  one  Hill, 
near  Hamilton,  for  the  winter :  the  property  sold,  such  as 
hogs,  &c.,  was  sold  in  1857  :  I  had  authority  from  Craw- 
ford to  sell  all  the  property  and  the  horses  :  I  had  advanced 
money  to  Crawford :  I  sold  his  other  property,  and  I  took 
the  horses  to  account,  and  afterwards  put  them  into  the  part- 
nership of  McNaughton  and  myself :  Crawford  did  not  sell 
me  the  horses  :  Hodge  was  our  teamster,  as  he  had  been  the 
teamster  of  Crawford :  Cra^wford  left  the  country  in  the  fall 
or  winter  of  1857  :  I  had  no  authority  from  Crawford  to 
bring  the  horses  in  McNaughton's  and  my  partnership :  I 
had  authority  from  Crawford  to  sell  all  the  property,  horses 
and  all,  but  I  did  not  then  sell  the  horses,  but  they  came  into 
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my  possession  after  1857,  and  then  were  put  into  our  part- 
nership, and  subsequently  sold  by  me  to  Hays.  My  author- 
ity from  Crawford  was  never  revoked  :  the  sale  to  Hays  was 
done  by  McNaughton  as  a  partner,  not  by  me,  and  the  sale 
to  the  plaintiff  was  as  if  it  had  been  our  partnership  pro- 
perty. ^ 

Louis  Beemer. — I  live  in  Ayr :  I  have  seen  the  property 
mentioned,  and  was  present  at  the  sale  of  it  to  the  plaintiff 
by  John  McNaughton:  I  do  not  know  that  he  claimed  to  be 
in  partnership  with  any  one  :  the  bargain  was  with  the  plain- 
tiff, that  the  whole  was  sold  to  be  paid  in  teaming,  if  there 
was  teaming  enough  by  McNaughton,  but  if  not  enough, 
then  the  remainder  to  be  paid  in  money :  the  plaintiff  did 
no  more  teaming  than  to  pay  the  half.  Oross-examined. — 
McNaughton  said  he  had  the  horses  in  possession,  but  I  did 
not  see  them  there  at  the  time.  The  sale  by  McNaughton 
was  a  week  or  two  before  the  sheriff's  bailiff  seized  them: 
Irwin  said  he  authorised  McNaughton  to  sell. 

Evidence  for  the  defence  : 

William  Hodge, — I  have  known  the  plaintiff  three  or  four 
years  :  I  got  charge  of  the  horses  in  question  in  1854  from 
Crawford :  Irwin  was  clerk  for  Crawford  in  1857 ;  the 
horses  were  taken  to  near  Hamilton  by  me  and  left  there  : 
this  was  after  Crawford  had  gone  from  the  country  :  in  1858 
other  parties  came  and  rented  the  mills  that  year  :  Irwin  said 
he  was  fearful  of  bringing  up  the  horses  here,  however  thov 
came  and  teamed  for  the  persons  who  then  had  the  mills  :  I 
drove  them  and  got  part  of  the  proceeds,  but  Irwin  directed 
the  persons  to  account  to  him  :  they  did  so,  but  still  I  had 
the  horses  in  my  possession  :  I  had  the  horses  in  my  posses- 
sion up  to  when  sold  to  the  plaintiff :  I  teamed  for  McNaugh- 
ton first  in  Gait  and  afterwards  Doon:  just  before  being  sold 
to  the  plaintiff  McNaughton  took  the  horses  from  me :  the 
plaintiff  knew  all  about  the  horses  before  he  bought  them. 
Gross-examined. — The  horses  were  fed  with  food  got  out  of 
the  mill  of  Wheelan,  who  rented  the  Doon  Mills  in  1857 : 
after  Crawford  left,  William  Crawford,  a  brother,  claimed 
them  under  a  bill  of  sale  from  James  Crawford.  I  never 
considered  that  Irwin  was  the  owner  of  the  horses,  but 
treated  James  Crawford  always  as  the  owner. 

William  Crawford,  cashier  of  the  bank  in  Hamilton. — I 
had  a  mortgage  from  James  Crawford,  my  brother,  on  the 
horses  with  other  property  :  he  owed  me  money  :  the  mort- 
gage produced,  dated  3rd  September,  1857,  he  gave  me :  ihe 
time  fixed  for  payment  a  year  from  date :  mortgage  regu- 
larly filed  in  Hamilton  :  other  property  mentioned  in  it  in 
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Dundas  :  I  did  not  see  the  horses  at  the  time  :  1  saw  the 
horses  in  1858  in  possession  of  Hodge  in  Hamilton  :  I  con- 
versed with  Irwin  at  the  time  they  were  in  Hamilton  :  I 
asked  Irwin  for  them,  said  he  would  not  give  them  :  I  recol- 
lect the  time  of  the  horses  being  seized,  and  I  then  made 
claim  to  them :  I  did  not  keep  it  registered  after  the  first 
year,  and  never  registered  in  this  county  ;  I  think  it  was 
in  1859  I  spoke  to  Irwin  in  Hamilton,  when  he  refused  to 
give  them  up. 

G-eorge  Davidson. — The  sheriff  had  an  execution  against 
James  Crawford  in  1857 :  on  the  5th  of  October  certain 
goods  were  seized  :  a  claim  was  made  by  William  Crawford, 
which  I  communicated  to  the  plaintiff's  attorney,  and  then 
the  execution  was  withdrawn  :  in  1860  I  had  iifi.fa.  against 
Irwin,  not  previous  to  April :  I  had  Ji.  fa.  on  the  5th  of 
March,  1859,  against  McNaughton,  and  had  others  subse- 
quently :  never  seized  these  horses  or  any  of  them  :  I  had 
Ji.  fas.  against  McNaughton  alive  up  to  the  16th  of  April, 
1860. 

For  the  plaintiff : 

Irwin  recalled. — Hodge's  evidence  is  a  mistake  from  be- 
ginning to  end  :  he  was  our  teamster  :  I  paid  him  part  of 
the  time  $16,00  per  month,  and  part  of  the  time  $18,00  : 
In  August,  1859,  I  went  into  partnership  with  McNaughton, 
and  he  had  the  horses  for  me  as  such.  Wheelan  was  to  pay 
me  for  the  work  of  the  horses. 

The  plaintiff  endeavoured  to  support  his  claim  under  Con- 
sol.  Stats.  C,  ch.  59,  contending  that  Irwin  was  an  agent  of 
Crawford,  and  that  the  agency  continued  down  to  the  sale 
to  the  plaintiff. 

The  learned  judge  put  these  questions  to  the  jury  : 

Was  Hodge  in  possession  of  the  horses,  &c.,  up  to  the 
time  when  he  was  deprived  of  them  on  account  of  Irwin  or 
McNaughton,  or  had  he  the  possession  independent  of  them, 
or  either  of  them  ? 

Had  Hays,  the  plaintiff,  notice  at  the  time  he  bargained 
with  McNaughton  for  the  horses,  that  they  were  Crawfoi-d's 
property,  or  did  he  buy  as  if  the  horses  were  the  property 
of  Irwin  and  McNaughton,  or  either  of  them  ? 

The  jury  answered  to  the  first  question,  that  Hodge  held 
the  horses,  &c.,  for  Irwin,  up  to  the  time  he,  Hodge,  was 
deprived  of  them,  and  to  the  second  question  that  Hays  had 
notice  at  the  time  he  bought  that  the  property  was  Crawford's. 
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A  verdict  was  entered  for  the  plaintiflP,  subject  to  the  opin- 
ion of  the  court  upon  the  finding,  and  the  other  facts, 
whether  the  statute  alluded  to  by  the  plaintiff,  and  upon 
which  he  made  title,  could  support  his  claim. 

Bur  and,  for  the  plaintiff,  cited  Gonsol.  Stats.  C,  ch.  59, 
sees.  1,  2,  11,  13. 

M,  Q,  Cameron,  contra,  cited  Chitty's  Statutes,  Vol.  II., 
p.  46  ;  Regina  v.  Armstrong,  20  U.  C.  R.  245. 

.  Robinson,  C.  J.,  delivered  the  judgment  of  th^  court. 

Whether  Irwin  could  or  could  not  upon  the  evidence  be 
held  to  be  an  agent  of  James  Crawford,  within  the  meaning 
of  ch.  59,  of  the  Statutes  of  Canada,  (which  would  cer- 
tainly be  an  extraordinary  provision  if  it  could  be  so  ap- 
plied,) it  seems  clear  on  the  evidence  that  it  was  not  by  him, 
but  by  McNaughton,  that  the  horses  were  sold  to  Hays,  and 
there  is  no  evidence  that  McNaughton  was  ever  an  agent  of 
Crawford's. 

In  our  opinion  the  verdict  should  be  for  the  defendant 
upon  the  issue.  We  take  the  same  view  of  the  case  that  we 
did  in  Hilary  Term  last,  when  we  granted  a  new  trial,  be- 
cause the  jury  had,  as  we  thought,  given  a  wrong  verdict. (a) 

Irwin  was  not  the  kind  of  general  agent  meant  by  the 
act,  ch.  59,  Consol.  Stats,  of  Canada,  and  if  he  were,  his 
taking  the  property  without  the  assent  or  knowledge  of  his 
absent  principal  to  pay  a  debt  alleged  to  be  due  to  himself, 
would  not  be  a  sale  made  valid  b/  that  statute ;  and,  as  we 
have  just  stated,  he  did  not  sell  to  the  plaintiff,  but  Mc- 
Naughton  did,  who  never  was  an  agent  of  Crawford. 

The  statute  relied  upon  has  no  application  to  the  case. 

Fostea  to  defendant. 


(a)  Not  reported.  A  verdict  was  then  found  for  the  plaintiff,  and  a  new 
trial  granted  upon  the  evidence. 
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Watts  v.  Howell  et  al. 

Assignment  for  creditors — Construction  of—Consol.  Stats.  U.  C.  cA,  26,  sec.  18. 

An  assignment  for  the  benefit  of  creditors,  of  all  the  assignor's  property, 
including  book  debts,  &c.,  in  trust  to  pay  first  all  executions  in  the  hands 
of  the  sheriflf  or  of  any  bailiff  of  any  division  court  in  the  county,  and 
secondly,  all  debts  due  to  the  persons  named  in  the  schedule  annexed, 
and  all  other  creditors  omitted  in  the  schedule,  but  who  should  in  due 
time  come  into  the  assignment ;  but  in  case  (after  satisfying  the  execu- 
tions) there  should  not  be  enough  to  pay  the  same  in  full,  then  to  dis- 
tribute pro  ratcL  among  the  persons  named  in  the  schedule,  and  return 
the  surplus,  if  any,  to  the  assignor. 

Held,  void,  under  the  Consol.  Stats.  U.  C,  ch.  26,  sec.  18,  as  not  being  for 
the  purpose  of  paying  all  creditors  without  preference. 

Appeal  from  the  County  Court  of  Middlesex. 

This  was  an  interpleader  issue.  The  goods  in  question 
were  seized  upon  an  execution  at  the  suit  of  the  defendants 
against  one  Robert  Shackell,  and  the  plaintiff  claimed  under 
an  assignment  from  him,  which  the  defendants  contended 
was  void,  under  the  Consol.  Stats.  U.  C,  ch.  26,  sec.  18. 

The  assignment,  dated  the  7th  of  February,  1860,  recited 
that  the  said  Robert  Shackell  was  justly  indebted  in  sundry 
considerable  sums  of  money,  and  had  become  unable  to  pay 
and  discharge  the  same  with  punctuality  or  in  full,  and  that 
he  was  desirous  of  making  a  fair  and  equitable  distribution 
of  his  property  and  effects  among  his  creditors.  And 
it  assigned  "  all  and  singular  the  goods,  chattels,  mer- 
chandise, bills,  bonds,  notes,  books,  accounts,  claims  de- 
mands, choses  in  action,  judgments,  evidences  of  debt,  and 
property  of  every  name  and  nature  whatever,  of  the  said 
Robert  Shackell,  more  particularly  enumerated  and  des- 
cribed in  the  schedule  hereto  annexed,  marked  "  Schedule 
A."  in  trust  to  sell  the  property  and  collect  the  debts ;  and 
out  of  the  proceeds,  after  paying  expenses  and  taxes,  to 
"  first  pay  and  discharge  in  full  all  executions  now  in  the 
hands  of  the  sheriff  of  the  said  county  of  Brant,  or  of  any 
bailiff  of  any  division  court  in  the  said  county  of  Brant,  and 
secondly,  shall  pay  and  discharge  in  full  the  several  and 
respective  debts,  bonds,  notes,  and  sums  of  money  due  or  to 
grow  due  from  the  said  Robert  Shackell,  or  for  which  he  is 
liable  to  the  said  Charles  Watts  and  several  other  persons 
and  firms   designated  in  the   schedule  hereto  annexed. 
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marked  "  Schedule  B."  and  all  other  creditors  of  the  said 
Robert  Shackell,  whose  names  have  been  omitted  in  the  said 
schedule,  who  shall  in  due  time  come  into  this  assignment, 
together  with  all  interest  moneys  due  or  to  grow  due  thereon. 
And  if  said  net  proceeds  and  avails,  after  payment  of  the 
executions  as  aforesaid,  shall  not  be  sufficient  to  pay  and 
discharge  the  same  in  full,  then  such  net  proceeds  and 
avails  shall  be  distributed  pro  rata,  share  and  share  alike, 
among  the  said  several  persons  and  firms  named  in  said 
schedule  B.,  according  to  the  amount  of  their  respective 
claims.  Lastly,  the  said  Charles  Watts  shall  return  the 
surplus  of  the  said  net  proceeds  and  avails,  if  any  there 
shall  be,  to  the  said  Robert  Shackell,  his  executors,  admin- 
istrators or  assigns." 

At  the  trial  in  the  court  below  a  verdict  was  taken  for 
the  plaintiff,  with  leave  reserved  to  move  to  enter  a  nonsuit, 
and  a  rule  having  been  obtained  accordingly  was  made 
absolute,  whereupon  the  plaintiff  appealed. 

R.  A.  Harrison  for  the  appeal.    Read,  Q.  C,  contra. 

Darling  v.  Mclntyre,  19  TJ.  C.  R.  154 ;  Burritt  et  al.  v. 
Robertson  et  al.,  18  U.  C.  R.  55  ;  Feehan  v.  Lee,  10  C,  P. 
385  ;  Metcalf  v.  Keefer,  8  Grant  Chy.  Rep.  392  ;  Culloden 
V.  McDonald,  IT  U.  C.  R.  359  ;  Consol.  Stats.  U.  C,  ch. 
22,  sec.  261 ;  ch.  26,  sec.  18,  were  cited  on  the  argument. 

Robinson,  0.  J. — The  enactment  against  fraudulent  pre- 
ferences contained  in  ch.  26  of  the  Consolidated  Statutes 
of  Upper  Canada,  section  18,  provides  in  effect  that  if  an 
insolvent  person  shall  make  an*  assignment  of  any  of  his 
goods,  chattels,  or  effects,  "  with  intent  of  giving  one  or 
more  of  his  creditors  a  preference  over  his  other  creditors, 
or  over  any  one  or  more  of  such  creditors,"  such  assign- 
ment shall  be  void  as  against  his  creditors.  But  it  is  added 
that  "  nothing  therein  contained  shall  invalidate  or  make 
void  any  deed  of  assignment  made  and  executed  by  any 
debtor  for  the  purpose  of  paying  and  satisfying  rateably  and 
proportionably,  and  without  preference  or  priority,  all  the 
creditors  of  such  debtors  their  just  debts." 
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If  the  assignment  made  to  the  plaintiff  in  this  case  by 
Mr.  Shackell,  who  it  appears  clear  was  at  the  time  insolvent, 
did  in  fact  give  a  preference  to  one  or  more  of  his  credi- 
tors over  others,  we  are  to  look  upon  it  that  he  made  the 
assignment  "  tvith  that  intent^'"  for  a  man  must  be  supposed 
to  intend  to  do  that  by  his  deed  (which  is  a  deliberate  act) 
which  the  deed  in  fact  does.  If  he  gave  and  intended  to 
give  a  preference,  then  that  is  what  the  statute  prohibits 
and  makes  void,  without  any  question  being  raised  about 
fraud  or  fraudulent  intent. 

It  appears  to  me  that  this  assignment  does  not  show  what 
the  statute  exacts  in  such  case,  that  Shackell,  by  his  assign- 
ment, did  make  provision  "for  paying  and  satisfying  rateably 
and  proportionably,  and  zvithout  'preference  or  priority^  all 
his  cr editor Sj''  for  he  directs  that  all  his  creditors  named  in 
schedule  B.,  and  all  those  other  creditors  who  shall  in  due 
time  come  into  the  assignment,  shall  be  paid  in  full  from  the 
proceeds  of  the  assets  assigned. 

Now  if  nothing  further  were  said  on  that  point,  it  might 
be  argued  that  all  Shackell's  creditors  are  not  put  upon  an 
equal  footing,  by  directing  that  those  named  in  the  schedule 
(14  in  all)  are  to  be  paid  in  full,  and  also  those  other  credi- 
tors not  named  who  shall  in  due  time  come  into  the  assign- 
ment ;  for,  in  the  first  place,  for  all  we  see  the  creditors  not 
named  may  never  come  into  the  assignment,  nor  have  an 
opportunity  given  them  of  doing  so,  nor  ever  hear  of  it ; 
and  if  they  should  hear  of  it  and  should  execute  it,  yet, 
whether  they  have  done  so  in  due  time  or  not  may  be  made 
a  question,  which  it  would  not  rest  with  themselves  to  decide, 
and  which  may  be  decided  for  them  in  a  manner  which  they 
may  have  good  cause  to  feel  to  be  very  unreasonable. 

Those  creditors  would  surely  seem  to  be  favoured  who  are 
subject  to  no  such  condition,  but  are  named  in  the  deed  as 
persons  to  be  paid  out  of  the  proceeds,  either  in  full  or 
rateably  as  circumstances  may  admit. 

But  what  seems  to  me  to  be  a  more  clear  objection  to  this 
assignment  is  that  provision  in  it  which  directs  that  if  the 
assignee,  by  sale  of  goods  and  effects,  ^tc,  shall  not  raise 
enough  to  pay  all  the  creditors  named  or  not  named  in  it, 
who  have  come  in  as  parties  to  it,  then  the  proceeds  (after 
32  VOL.  XXI. 
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paying  executions  thereout)  are  to  be  divided  'pro  raid. 
Among  whom  ?  Not  among  all  the  creditors  ^vho  have 
come  in,  hut  among  those  only  v^ho  are  named  in  the 
schedule  ;  and  if  they  shall  be  paid  in  full,  then  the  residue 
is  to  go  to  Shackell  himself. 

So  that  the  creditors  who  shall  execute  in  due  time  would 
be  cut  out  entirely,  in  case  there  should  not  be  enough 
money  realized  to  pay  all  of  the  two  classes  specified, 
namely,  those  whose  names  are  given  in  schedule  B.,  and 
those  other  creditors  who  shall  execute  in  due  time. 

I  think  this  is  so  clearly  contrary  to  the  statute  that  it 
is  not  necessary  to  look  further.  If  I  had  to  determine 
upon  the  admissibility  under  the  statute  of  that  provision 
which  directs  that  all  executions  in  the  hands  of  sheriffs,  or 
of  the  bailiff  of  any  division  court,  shall  be  first  paid  in  full, 
I  should  agree,  I  think,  in  the  view  taken  of  that  by  my 
brother  Burns,  for  certainly,  unless  such  executions  had 
been  levied  under  before  the  assignment,  they  would  not  be 
entitled  to  be  paid  before  other  creditors ;  and  so  far  the 
assignment  would  give  to  them  a  priority  which  otherwise 
they  would  not  have  had  over  other  creditors,  if  the  assign- 
ment had  been  executed  before  any  seizure  had  taken  place 
under  the  executions  ;  and  so  far  the  assignment  would  have 
given  them  a  preference  to  which  they  were  not  entitled. 

In  my  opinion  the  judgment  below  was  right,  and  this 
appeal  should  be  dismissed  with  costs. 

Burns,  J. — I  think  the  judge  of  the  county  court  was 
right  in  making  the  rule  absolute  to  enter  a  nonsuit.  Upon 
reading  the  assignment  made  by  the  execution  debtor,  it  is 
impossible  to  say  it  complies  with  section  18  of  ch.  26,  of 
the  Consolidated  Acts  of  U.  C,  which  excepts  deeds  made 
and  executed  for  the  purpose  of  paying  and  satisfying  rate- 
ably  and  proportionably,  and  without  preference  or  priority, 
all  the  creditors  of  such  debtor  their  just  debts.  The  deed 
of  assignment  provides  for  payment,  first  of  all,  in  full  of  all 
executions  at  the  date  of  it  (7th  of  February,  1860)  in  the 
hands  of  the  sheriff  of  the  county  ef  Brant,  or  of  any  bailiff 
of  any  division  court  of  the  said  county.  It  is  argued  on 
behalf  of  the  assignee  that  this  provision  cannot  invalidate  the 
deed,  because  such  a  provision  is  only  in  accordance  with  the 


WATTS  V.  HOWELL  ET  AL. 


259 


law.  The  answer  to  that  argument,  however,  is  that  there 
may  be  executions  lying  in  the  hands  of  the  sheriff  upon 
which  possibly  he  has  done  nothing,  whereby,  if  the  credi- 
tor had  a  lien  on  the  debtor's  property,  the  lien  has  been 
lost.  Then  as  to  the  division  court  executions,  no  lien  on 
the  debtor's  goods  exists  until  the  bailiff  actually  seizes  or 
does  what  is  equivalent  to  it. 

Another  objection  is,  that-  the  debtor  has  assigned  matters 
which  are  not  liable  to  execution  at  all,  such  as  book  debts, 
as  they  are  described,  and  accounts  and  debts  due  of  every 
kind,  and  power  given  to  collect  them,  and  appropriate  the 
proceeds  to  the  payment  of  the  executions  first  of  all.  We 
cannot  go  into  an  enquiry  whether  the  debtor  had  sufficient 
goods  to  satisfy  the  executions  or  not,  nor  whether  these 
executions  were  so  situated  that  they  must  necessarily  by 
law  have  such  a  priority  over  other  creditors  as  would  oust, 
quoad  such  executions,  the  operation  of  the  assignment. 
We  have  simply  to  say  whether,  upon  reading  it,  it  is  one 
which  comes  within  the  exception  of  the  act,  and  it  appears 
to  me  we  cannot  say  it  is  a  deed  for  the  purpose  of  paying 
and  satisfying  rateably  and  proportionably,  and  without 
preference  or  priority,  all  the  creditors  of  the  debtor. 

If  the  debtor  had  intended  to  do  so,  nothing  was  more 
simple  than  to  have  said  so,  but  he  has  taken  it  upon  him- 
self to  interpret  the  law  of  lien  under  the  execution,  and  has 
made  choses  in  action  of  a  certain  description  liable  to  the 
executions,  which  are  not  so  liable  ;  and  therefore  those 
persons  who  happen  to  have  executions  in  the  hands  of  the 
sheriff,  or  of  any  bailiff,  must  necessarily  have  a  preference 
over  others,  whether  there  be  or  not  any  lien  upon  the  goods 
and  chattels.    The  appeal  should  be  dismissed  with  costs. 

McLean,  J.,  intimated  that  he  should  feel  bound  to  sup- 
port the  assignment  if  it  were  not  for  the  direction  that  the 
proceeds  of  the  estate,  if  insufficient  to  pay  all  the  creditors, 
should  be  divided  amongst  those  named  in  the  schedule ;  and 
that  it  did  not  appear  to  him  that  there  was  any  intention  to 
give  a  preference  to  any  class  of  creditors,  though  from  the 
wording  of  the  assignment  that  would  probably  be  the  effect. 

Appeal  dismissed. 
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Hakmer  v.  Gouinlock. 

Interpleader — Judgment  for  clamant — Subsequent  action  for  the  seizure — Effect 
of  such  judgment. 

Certain  goods  of  H.  were  seized  under  an  execution  at  the  suit  of  defend- 
ant, and  claimed  by  the  plaintiff.  The  issue  was  decided  in  the  plain- 
tiff's favour,  who  then  sued  defendant  for  the  seizure,  which  he  had 
directed. 

Held,  that  the  action  would  lie,  and  that  by  the  Interpleader  Act  (Consol. 
Stats.  U.  C,  oh.  30,  sec.  6)  the  result  of  the  issue  was  conclusive  as  to 
the  plaintiff's  right  to  the  goods,  though  not  replied  as  an  estoppel  to 
the  defendant's  plea  that  they  were  not  the  plaintiff's. 

The  plaintiff  sued  the  defendant  for  converting  to  his  own 
use  and  wrongfully  depriving  the  plaintiff  of  the  use  and  pos- 
session of  certain  goods. 

Pleas. — 1.  Not  guilty.  2.  Leave  and  license.  3.  That 
the  goods  were  not  the  goods  of  the  plaintiff. 

At  the  trial,  at  Brantford,  before  Burns,  J.,  it  appeared 
that  the  defendant,  Gouinlock,  had  obtained  judgment  and 
execution  against  the  goods  of  one  Henry  Harmer,  in  the 
county  of  Brant,  and  that  this  plaintiff,  son  of  Henry  Harmer, 
claimed  the  goods  as  his  when  they  were  seized  by  the 
sheriff.  An  interpleader  order  in  the  ordinary  form,  at  the 
instance  of  the  sheriff,  was  made  in  the  case,  and  upon  trial 
of  the  issue  the  goods  were  found  to  be  the  property  of  tlic 
plaintiff,  the  claimant. 

A  record  of  these  proceedings  was  given  in  evidence  by 
the  plaintiff  on  the  trial  of  this  cause,  and  the  defendant 
offered  to  go  into  evidence  to  shew  that  the  goods  were  not 
the  plaintiff's,  which  evidence  was  rejected  on  the  ground 
that  the  interpleader  issue  put  an  end  to  any  question  about 
the  property  in  the  goods. 

The  jury  found  a  verdict  for  the  plaintiff,  for  <£50. 

M.  Q.  Cameron  moved  for  a  new  trial  on  the  law  and  evi- 
dence, and  for  excessive  damages,  for  misdirection,  and 
rejection  of  evidence,  in  refusing  to  receive  evidence  of  the 
plaintiff  and  of  the  execution  debtor. 

The  misdirection  complained  of  was  in  ruling  that  the 
defendant  was  liable  for  the  seizure  by  the  sheriff,  and  for 
his  acts  under  the  writ  of  fi.  fa.,  notwithstanding  the  inter- 
pleader order  between  the  parties,  and  as  well  before  as 
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after  such  order ;  and  in  directing  that  the  defendant  was 
estopped  by  the  verdict,  (on  the  interpleader  issue,)  though  it 
was  not  pleaded  by  way  of  estoppel,  from  setting  up  that 
the  property  was  not  the  property  of  the  plaintiff,  and  from 
proving  fraud  in  the  plaintiff  and  the  execution  debtor.  He 
cited  Vooght  v.  Winch,  2  B.  &  Al.  662  ;  Matthew  v.  Os- 
borne, 13  C.  B.  919  ;  Lord  Feversham  v.  Emerson,  11  Ex. 
385  ;  Whitmore  v.  Black,  13  M.  &  W.  507. 

'Freeman^  Q.  C,  shewed  cause,  and  cited  Consol.  Stats. 
U.  C,  ch.  30,  sec.  5 ;  May  v.  Rowland,  19  U.  C.  R.  66. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  defendant,  Gouinlock,  having  as  plaintiff  in  the/. /a. 
against  Henry  Harmer  either  directed  the  goods  in  question 
to  be  seized,  or  persisted  in  opposing  this  plaintiff's  claim  to 
them  after  they  were  seized,  the  plaintiff  has  no  doubt  aright 
of  action  against  him  for  such  damages  as  he  may  have  sus- 
tained by  the  seizure,  since  the  event  of  the  interpleader 
issue  has  determined  that  this  plaintiff,  and  not  the  execu- 
tion debtor,  was  at  the  time  of  the  seizure  the  owner  of  the 
goods.  The  interpleader  act  was  passed  for  the  protection 
of  the  sheriff  against  actions  before  the  title  to  the  goods 
seized  had  been  determined  in  an  action  between  the  parties 
litigating  the  right  to  them.  Here  the  verdict  on  the  inter- 
pleader issue  having  determined  that  the  claimant  was  owner 
of  the  goods,  he  has,  we  apprehend,  a  right  of  action  against 
the  execution  debtor  for  the  trespass,  whether  he  directed 
them  to  be  seized  or  adopted  the  seizure  after  it  was  made. 
,  If  the  interpleader  order  and  the  proceedings  under  it 
would  interfere  with  his  bringing  an  action,  which  we  do  not 
say  it  could,  then  the  defendant  should  have  moved  to  stay 
proceedings — Hollier  v.  Laurie  (3  C.  B.  334.) 

As  to  the  other  point,  that  the  defendant  should  have  been 
permitted  to  dispute  in  this  action  the  plaintiff's  right  to  the 
goods,  notwithstanding  the  event  of  the  interpleader  issue, 
since  the  recovery  by  the  plaintiff  in  that  case  was  not 
replied  by  way  of  estoppel,  there  is  no  doubt  of  the  general 
principle.  The  cases  cited  fully  affirm  it.  The  only  ques- 
tion is,  whether  under  the  Interpleader  Act,  Consol.  Stats. 
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U.  C,  ch.  30,  the  judgment  in  favour  of  the  claimant  was  not 
properly  held  by  the  court  to  be  conclusive  in  respect  of  the 
right  of  property. 

It  was  received  in  evidence,  and  without  doubt  properly. 
Then  the  question  is  was  it  only  prima  facte  evidence  of  the 
plaintiff's  title  to  the  goods,  as  it  would  be  in  other  cases 
between  the  same  parties,  on  the  principle  of  the  common 
law,  when  it  had  not  been  relied  upon  in  pleading  as  an 
estoppel,  or  was  it  not  made  by  the  statute  incontrovertible 
evidence  of  the  fact?  The  5th  clause  of  the  interpleader 
act  provides  that  "  the  judgment  in  any  such  action  or  issue 
so  directed  by  the  court  or  judge,  and  the  decision  of  the 
court  or  judge  in  a  summary  manner  shall  be  final  and  con- 
clusive upon  the  parties,  and  all  persons  claiming  by,  from, 
or  under  them." 

This  seems  to  us  to  have  made  it  the  duty  of  the  judge 
to  instruct  the  jury,  as  he  did,  that  the  judgment  in  favour 
of  the  plaintiff,  of  which  a  proper  record  was  produced,  was 
conclusive  upon  him.  He  could  not  treat  that  as  merely 
primd  facie  eyidence  which  the  legislature  has  declared  shall 
be  conclusive  upon  the  parties.  We  have  considered  whether 
it  was  not  nevertheless  necessary  for  the  plaintiff  to  have 
relied  upon  this  provision  in  pleading,  and  have  had  some 
doubt  upon  the  subject,  but  the  opinion  that  we  have  formed 
is  that  it  was  not  necessary,  for  it  is  not  disputed  that  the 
judgment  was  receivable  in  evidence,  and  having  been 
received,  the  court  was  bound,  we  think,  to  take  judicial 
notice  of  the  statute,  which  makes  it  final  and  conclusive. 

If  there  is  really  any  good  ground  for  a  doubt  upon  that 
point,  yet  it  would  be  to  no  purpose  to  grant  a  new  trial,  so 
far  as  this  objection  is  concerned,  for  whatever  evidence  had 
been  afterwards  received,  the  jury  should  have  been  told  that 
the  act  of  parliament  made  the  judgment  conclusive,  and  if 
a  new  trial  were  allowed  we  could  not  properly  refuse  to  let 
the  plaintiff  amend  the  pleading,  which  would  render  the 
event  certain  in  favour  of  the  plaintiff. 
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Isabella  Patton,  Administratrix,  with  the  will 

ANNEXED,  OF  JOHN  PaTTON,  V.  MeLVILLE. 

Promissory  note — Right  of  action. 

Held,  that  an  instrument  promising  to  pay  "to  J.  P.,  Esquire,  treasurer  of 
the  building  committee  of  the  congregation  of  St.  John's  church  in  the 
town  of  Prescott,  and  his  successor  duly  appointed,"  was  a  pi  omissory 
note,  and  might  be  sued  upon  after  his  death  by  his  administratrix. 

This  was  an  action  brought  by  Isabella  Patton,  adminis- 
tratrix with  the  will  annexed  of  the  last  will  and  testament 
of  John  Patton,  deceased,  against  Thomas  Melville,  the  de- 
fendant, to  recover  from  him  the  amount  of  three  promissory 
notes,  specially  declared  upon,  made  by  the  defendant,  pay- 
able to  the  said  John  Patton  in  his  life-time,  which  were  re- 
spectively in  the  following  form,  excepting  that  one  of  them 
was  payable  at  twelve,  a  second  at  eighteen,  and  the  third 
at  twenty  four  months. 

"  Prescott,  August  4,  1858. 

*'^15.  Twelve  months  after  date,  for  value  received,  I 
promise  to  pay  to  John  Patton,  Esquire,  treasurer  of  the 
building  committee  of  the  congregation  of  St.  John's  Church, 
in  the  town  of  Prescott,  or  his  successor  duly  appointed,  the 
sum  of  fifteen  dollars,  towards  the  building  of  a  new  church 
in  the  said  town. 

"Thomas  Melville." 

The  defendant  denied  the  making  of  the  said  notes,  upon 
which  issue  was  joined. 

The  cause  was  entered  for  trial  at  Brockville,  before 
McLean,  J.,  when  a  verdict  was  rendered  for  the  plaintiif, 
for  the  sum  of  £12  7s.  6d.,  subject  to  the  opinion  of  the 
court  on  the  following 

Case. 

The  payee  of  the  note  was  the  treasurer  of  the  building 
committee  of  the  congregation  of  St.  John's  Church,  in  the 
town  of  Prescott ;  and  the  defendant  was  a  subscriber  and 
contributor  towards  the  building,  and  for  such  subscription 
and  contribution  made  and  delivered  the  promissory  notes 
which  are  the  subject  of  this  action.  This  action  is  in  fact 
brought  by  and  for  the  benefit  of  the  said  building  committee, 
and  the  now  treasurer  of  the  same.  The  name  of  the  pre- 
sent plaintiff  is  used  for  the  mere  purpose  of  enforcing  pay- 
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ment  for  the  said  committee  or  treasurer,  and  not  for  her 
own  benefit;  and  it  is  agreed  that  the  nisi prius  record  may 
be  referred  to  and  taken  as  part  of  this  case. 

The  defendant  contends — 1.  That  the  action  cannot  be 
maintained,  because  the  notes  shew  they  were  given  to  the 
payee  in  a  particular  character,  as  treasurer  of  the  said 
building  committee,  and  he  had  no  interest  therein  except 
as  such  treasurer. 

2.  That  the  present  plaintiff  as  the  administratrix  of  the 
payee  can  have  no  interest  in  the  notes,  which  are  payable 
to  the  successor  of  the  payee  as  such  treasurer,  after  the 
payee's  death. 

3.  That  the  instruments  declared  on  are  not  promissory 
notes,  as  they  are  not  payable  to  any  one  person  in  particu- 
lar, or  to  a  person  who  can  be  recognised  as  having  any 
legal  existence,  and  because  they  are  otherwise  too  uncer- 
tainly expressed. 

The  plaintiff  insists  they  are  promissory  notes,  payable  to 
John  Patton  in  his  life-time,  and  to  his  personal  representa- 
tive, the  plaintiff,  after  his  death,  and  that  she  is  entitled  to 
maintain  this  action  for  the  benefit  of  the  said  committee  or 
of  the  treasurer  thereof. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  plaintiff  can  maintain  an  action  as  admin- 
istratrix as  aforesaid  of  the  said  John  Patton  ?  and 

2.  Whether  the  said  instruments  are  promissory  notes  ? 
and  if  the  court  is  of  opinion  that  the  plaintiff  can  maintain 
this  action  as  aforesaid,  and  that  the  said  instruments  de- 
clared on  are  promissory  notes,  then  the  verdict  is  to  be 
entered  for  the  plaintiff,  for  the  sum  aforesaid ;  but  if  the 
court  is  of  opinion,  either  that  the  plaintiff  cannot  maintain 
this  action  as  aforesaid,  or  that  the  said  instruments  are  not 
promissory  notes,  then  a  nonsuit  is  to  be  entered. 

Adam  Wilson^  Q.  C,  for  the  plaintiff,  cited  The  King  v. 
Box,  6  Taunt.  325;  Yates  v.  Nash,  2  L.  T.  Rep.  N.  S.  430; 
S.  C.  6  Jur.  N.  S.,  1343. 

Albert  Richards,  contra,  cited  Storm  v.  Stirling,  3  E.  & 
B.  832,  843 ;  Cowie  v.  Stirling,  6  E.  &  B.  333. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court 
The  plaintiff  is  entitled  in  our  opinion  to  sue  upon  these 
notes  as  administratrix  of  the  deceased  payee,  on  the 
authority  of  Rex  v.  Box  (6  Taunt.  329).    We  can  see  no 
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distinction  between  that  case  and  the  present.  We  mean 
no  distinction  as  respects  the  legal  character  of  the  instru- 
ment declared  upon. 

The  payee  is  named  in  the  note,  which  distinguishes  the 
present  case  from  Cowie  v.  Stirling,  (3  E.  &  B.  832).  He 
could  have  no  successor,  legally  speaking,  as  treasurer  of  a 
church  building  committee,  which  had  no  corporate  capacity, 
and  was  a  mere  voluntary  association ;  and  the  consequence 
is  that  on  his  death,  even  if  none  of  the  notes  matured  in 
his  life-time,  his  personal  representative  must  have  a  right 
to  sue ;  and  the  money  when  recovered  will  be  held  by  the 
plaintiff  upon  the  trust  which  the  note  indicates,  just  as  the 
payee  himself  would  have  held  it. 

Postea  to  the  plaintiff. 


The  Churchwardens  of  St.  George's  Church  in  the 
Town  of  Owen  Sound  v.  The  Corporation  of  the 
County  of  Grey,  Alexander  Manning,  Angus  P.  Mac- 
DONALD,  Amos  A.  Wright  and  Edwin  Skelsey. 

Trespass — Justification — Higlaoay — Municipal  Corporations. 

To  a  declaration  for  breaking  and  entering  plaintiffs'  land  in  the  town  of 
Owen  Sound,  and  depositing  earth,  &c.,  thereon,  defendants  pleaded  that 
the  land  was  in  the  county  of  Grey  :  that  there  was  a  highway  adjoining 
it  which  was  duly' constituted  a  county  road  under  the  exclusive  jurisdic- 
tion of  the  corporation  of  the  county,  with  whom  defendants  contracted 
to  gravel  it:  that  defendants  in  pursuance  of  such  contract,  and  by  com- 
mand of  the  corporation,  gravelled  it  in  the  proper  line,  and  in  so  doing 
unavoidably  encroached  a  little  upon  and  encumbered  the  plaintiffs' 
land  with  earth,  &c.,  doing  no  unnecessary  damage,  which  are  the 
trespasses,  &c. 

Held,  on  demurrer,  that  the  plea  shewed  no  defence,  for,  1,  no  by-law  was 
shewn  to  authorise  the  work ;  and,  2,  the  road  being  within  the  town,  the 
county  could  have  no  jurisdiction  over  it. 

Declaration. — That  the  defendants,  with  their  servants 
and  agents,  broke  and  entered  certain  land  of  the  plaintiffs, 
called  park  lot  number  one,  on  the  north  side  of  Baker 
street,  in  the  town  of  Owen  Sound,  in  the  county  of  Grey, 
and  dug  up,  tore  down,  and  carried  away  earth  and  soil 
therefrom,  and  also  deposited  large  quantities  of  earth,  soil 
and  mud  thereon. 

Also,  for  that  the  defendants,  with  their  servants  and 
agents,  broke  and  entered  certain  land  of  the  plaintiffs 
33  VOL.  XXI. 
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called  lot  number  one  on  the  east  side  of  Boyd  street,  in  the 
said  town  of  Owen  Sound,  in  the  county  of  Grey,  and 
deposited  large  quantities  of  earth,  mud,  and  soil  thereon. 

Fourth  plea. — The  defendants,  Alexander  Manning,  Angus 
P.  Macdonald,  Amos  A.  Wright  and  Edwin  Skelsey,  say, 
that  the  lands  in  the  declaration  mentioned  are  situate 
within  the  county  of  Grey :  that  before  and  at  the  time  of 
the  alleged  trespasses  there  was  and  still  is  a  public  road  or 
highway  adjoining  the  said  lands,  and  upon  which  a  portion 
of  the  same  abutted,   and  which  crossed  over  a  small 
portion  thereof,  which  said  road  was  made  and  constituted  a 
'   county  road  under  the  exclusive  jurisdiction  of  the  defend- 
ants, the  corporation  of  the  county  of  Grey,  pursuant  to 
the  statute  in  that  behalf,  and  required  to  be  opened,  made, 
amended,  and  kept  in  repair  by  the  said  corporation :  that 
before  the  said  alleged  trespasses  the  said  corporation  of  the 
county  of  Grey,  pursuant  to  a  by-law  duly  passed  and  rati- 
fied, and  to  the  powers  and  duties  in  that  behalf  vested  in 
and  imposed  upon  the  said  corporation  by  the  statute, 
entered  into  a  contract  with  the  said  defendants,  Alexander 
Manning,  Angus  P.  Macdonald  and  Amos  A.  Wright,  for 
the  grubbing,  grading  and  gravelling  of  certain  roads  in  i\\2 
said  county  of  Grey,  and  among  others  the  said  road  or 
highway,  and  which  the  said  corporation  in  pursuance  of  the 
powers  so  vested  in  them  lawfully  ordained  and  directed  should 
be  grubbed,  graded,  and  gravelled  as  such  road  or  highway. 
And  thereupon  the  said  defendants,  Alexander  Manning, 
Angus  P.  Macdonald  and  Amos  A.  Wright,  under  and  in 
pursuance  of  the  said  contract,  and  by  the  command  of  the 
said  corporation  of  the  county  of  Grey,  and  the  said  defen- 
dant Edwin  Skelsey  as  the  servant  and  by  the  command  of 
the  said  Alexander  Manning,  Angus  P.  Macdonald,  and 
Amos  A.  Wright,  and  also  by  the  command  of  the  said  cor- 
poration, did  grub,  grade,  and  gravel  the  said  road  of  the 
width,  at  the  place,  and  upon  the  said  exact  line  lawfully 
directed  and  laid  out  by  the  said  corporation  in  that  behalf, 
and  in  so  doing  did  necessarily  and  unavoidably  a  little  en- 
croach upon  and  encumber  the  said  closes  of  the  plaintiff 
with  earth,  soil  and  mud,  doing  no  unnecessary  damage,  as 
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they  lawfully  might  for  the  causes  aforesaid,  which  are  the 
same  alleged  trespasses  in  the  declaration  mentioned. 

Demurrer. — The  causes  assigned  are  stated  in  the  judg- 
ment. 

Prince  and  Maepherson,  for  the  demurrer,  cited  Consol. 
Stats.  U.  C,  ch.  54,  sees.  336,  339. 

B.  A.  Harrison,  contra,  cited  Consol.  Stats.  U.  C,  ch. 
54,  sec.  40 ;  Regina  v.  The  Municipal  Council  of  Perth,  14 
tJ.  C.  R.  156. 

Burns,  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  both  objections  to  the  plea  are 
good. 

1st.  The  plaintiffs  complain  that  the  defendants  do  not 
shew  that  by  any  by-law,  either  of  the  corporation  of  the 
the  county  of  Grey  or  of  the  corporation  of  the  town  of 
Owen  Sound,  they  were  justified  in  entering  upon  the  plain- 
tiffs' land.  The  defendants  allege  that  the  road  in  question 
adjoining  the  plaintiffs'  land  was  a  county  road,  and  they 
admit  they  did  enter  upon  the  plaintiffs'  land,  but  say 
they  did  no  unnecessary  damage,  and  they  contend  that 
the  plaintiffs  should  new  assign,  and  shew  that  the  de- 
fendants did  more  than  was  necessary  to  keep  the  road  in 
repair.  The  plea  asserts  that  the  defendants  "  did  grub, 
grade,  and  gravel  the  said  road,  of  the  width,  at  the  place, 
and  upon  the  exact  line  lawfully  directed  and  laid  out  by  the 
corporation  in  that  behalf,  and  in  so  doing  did  necessarily 
and  unavoidably  a  little  encroach  upon  and  encumber  the 
plaintiffs'  close."  The  effect  of  this  allegation,  and  of  what 
the  defendants  contend  for,  is  that  they  assume  a  right  in 
the  corporation  of  the  county  of  Grey  to  authorise  the  defen- 
dants to  enter  upon  the  plaintiffs'  land  without  shewing  any 
thing.  The  331st  section  of  the  Municipal  Act  gives  every 
council  power  to  pass  by-laws  "  for  entering  upon,  breaking 
up,  taking  or  using  any  land  in  any  way  necessary  or  con- 
venient for  the  said  purposes ;"  and  these  purposes  are, 
among  others,  for  improving,  repairing,  and  widening  the 
roads  and  streets  ;  and  all  this  is  to  be  done  ^'  subject  to  the 


268   queen's  bench,  michaelmas  term,  25  vie,  isei. 


restrictions  in  this  act  contained."  By  the  323rd  section 
"  every  council  shall  make  to  the  owners  of  real  property 
entered  upon,  taken  or  used  by  the  corporation,  in  the  exer- 
cise of  its  powers  in  respect  to  roads,  streets,"  &;c.,  due 
compensation.  It  is  clear,  therefore,  the  defendants  have  no 
legal  right  to  say  they  may  trespass  a  little  upon  the  plain- 
tiffs' property,  doing  no  unnecessary  damage,  unless  they 
shew,  it  was  necessary  and  convenient  for  them  for  the  pur- 
poses of  the  road  or  street,  and  that  should  be  done  by  a  by- 
law passed  for  the  purpose.  By  the  321st  section  of  the 
act  it  is  enacted  that  no  council  shall  pass  a  by-law  for 
widening  a  road  or  street  without  giving  a  notice  and  hear- 
ing those  whose  land  might  be  prejudicially  affected  thereby. 
The  defendants  and  the  corporation  should  at  least  shew 
that  a  by-law  existed  under  which  the  act  was  done,  and  if 
they  did  that,  then  we  might  infer  whatever  would  be  neces- 
sary to  sustain  that  law ;  but  there  is  no  prima  facie  right  in 
the  corporation  to  widen  the  road,  as  a  matter  of  course, 
without  shewing  a  by-law  to  that  effect.  Until  they  shew ' 
that  fact  they  are  trespassers,  and  the  answer  the  defen- 
dants give — namely,  that  they  trespassed  a  little,  doing  no 
unnecessary  damage — is  no  answer  at  all. 

2ndly.  The  plaintiffs  object  to  the  plea  that  the  county  of 
Grey  had  no  jurisdiction  over  the  road  in  question,  for  it  is 
shewn  that  the  road  is  within  the  town  of  Owen  Sound,  and 
the  road  did  not  belong  to  the  county  of  Grey.  Under  the 
336th  section  the  road  was  vested  in  the  corporation  of  Owen 
Sound.  The  339th  section  only  gives  the  county  council 
the  right,  by  a  by-law  to  be  passed  for  the  purpose,  to 
assume  as  a  county  road  any  of  the  roads  lying  within  any 
township  in  the  county.  Cities,  towns  and  villages  are  not 
mentioned  in  this  enactment,  and  consequently  the  roads 
within  such  municipalities  remain  exclusively  under  the 
jurisdiction  of  each  municipality  within  which  they  are 
respectively  situated.  When,  therefore,  the  defendants 
assert  that  the  road  in  question  was  a  county  road,  properly 
constituted  such  under  the  provisions  of  the  statute,  they 
are  asserting  that  to  be  the  case  which  we  see  could  not  be. 
The  corporation  of  the  county  could  not  authorise  the  other 
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defendants  to  "widen  one  of  the  streets  of  the  town  of  Owen 
Sound,  for  it  had  no  right  to  assume  jurisdiction  over  the 
street. 

Judgment  should  be  for  the  plaintiffs. 

Judgment  for  the  plaintiflfs  on  demurrer. 


Aylesworth  v.  Patterson  and  wife. 

Judgment  against  wife  before  marriage — Revivor — Pleading — C.  L.  P.  A., 

Sec.  143. 

The  plaintiff  proceeded  by  writ  of  revivor  to  obtain  execution  against  hus- 
band and  wife  on  a  judgment  recovered  against  the  latter  before  marriage. 
The  declaration  set  out  the  writ,  in  which  the  judgment  was  stated,  and 
prayed  execution  against  both  defendants  upon  it ;  and  defendants  de- 
murred, on  the  ground  that  no  legal  right  of  action  was  shewn  against 
them,  and  that  the  proceeding  by  writ  of  revivor  was  not  applicable. 

Held,  that  under  the  C.  L.  P.  A.,  sec.  143,  the  proceeding  was  proper,  and 
that  the  right  of  action  need  not  be  shewn,  but  only  a  right  prima,  facie 
to  have  execution  on  the  judgment. 

Sec.  18  of  Consul.  Stat,  U.  C,  ch.  73,  applies  only  to  cases  where  judgment 
has  not  been  obtained  against  the  woman  before  marriage. 

This  was  a  proceeding  by  writ  of  revivor.  The  declara- 
tion was  as  follows  : 

Bowen  Aylesworth,  by  James  O'Reilly,  his  attorney,  sued 
out  a  writ  of  revivor  against  George  Patterson,  and  Sophia 
Patterson,  his  wife,  as  follows  : 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland^  Queen,  Defender  of  the 
Faith.  To  George  Patterson,  of  the  township  of  Kingston,  in 
the  county  of  Frontenac,  and  Sophia  Patterson,  his  wife,  of 
the  same  place,  greeting : 

Whereas  Bowen  Aylesworth,  lately,  and  whilst  you,  the 
said  Sophia  Patterson,  was  sole  and  unmarried,  that  is  to 
say,  on  the  28th  day  of  February,  1860,  in  our  Court  of 
Queen's  Bench  for  Upper  Canada,  at  Toronto,  by  the  judg- 
ment of  the  same  court  recovered  against  you,  the  said 
Sophia  Patterson,  by  your  then  name  of  Sophia  Carey, 
«£53  lis.  4d.,  and  afterwards,  and  before  execution  there- 
upon made,  you,  the  said  Sophia  Patterson,  intermarried  with 
and  took  to  husband  George  Patterson  ;  and  now,  on  behalf 
of  the  said  Bowen  Aylesworth,  in  our  said  court,  we  have 
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been  informed  that,  although  judgment  be  given  as  afore- 
said, yet  execution  of  the  said  sum  of  £53  lis.  4d.  still 
remains  to  be  made  to  him. 

Wherefore  the  said  Bowen  Aylesworth  having  humbly 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf, 
we  command  you  that  within  ten  days  after  the  service  of 
this  writ  upon  you,  inclusive  of  the  day  of  such  service,  you 
appear  in  our  said  Court  of  Queen's  Bench  to  shew  cause 
why  the  said  Bowen  Aylesworth  should  not  have  execution 
against  you  of  the  said  judgment.  And  take  notice  that  in 
default  of  your  so  doing,  the  said  Bowen  Aylesworth  may 
proceed  to  execution. 

Witness  the  Honourable  Sir  John  Beverley  Robinson, 
Bart.,  Chief  Justice  of  our  said  court,  at  Toronto,  this  11th 
day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one. 

(Signed) 

ROBT.  STANTON. 

And  the  said  George  Patterson  and  Sophia  Patterson  have 
appeared  to  the  said  suit,  and  the  said  Bowen  Aylesworth 
prays  execution  against  them,  the  said  George  Patterson 
and  Sophia  Patterson,  of  the  said  judgment,  according  to 
the  force,  form  and  effect  of  the  said  recovery. 

The  defendants  demurred,  on  these  grounds : 

1.  That  the  declaration  does  not  shew  any  legal  right  of 
action  against  the  said  defendants. 

2.  That  on  the  face  of  the  said  declaration  it  is  apparent 
that  the  proceeding  by  writ  of  revivor  does  not  apply. 

Henderson  (of  Kingston)  for  the  demurrer,  cited  Muldoon 
V.  Bilton,  10  0.  P.  382 ;  Morris  v.  Coates,  25  L.  T.  Rep. 
176 ;  C.  L.  P.  A.,  sec.  143 ;  Consol.  Stats.  U.  C,  ch.  73, 
sec.  18. 

Richards^  Q.  C,  contra,  cited  C.  L.  P.  A.,  sec.  305 ;  2 
Saund.  72  Z;  Ch.  Arch.  Prac.  1081-3. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  writ  of  Revivor  in  this  case  follows  the  form  given  in 
Chitty's  forms,  page  639,  in  a  case  like  this,  of  a  judgment 
recovered  against  a /erne  sole  who  has  afterwards  married. 
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The  proceeding  formerly  in  England  would  have  been  by 
sci.  fa.^  but  now  in  such  a  case,  here  and  in  England,  since 
the  Common  Law  Procedure  Act,  it  seems  to  us  that  the 
plaintiff  may  proceed  either  by  writ  of  revivor  or  by  scire 
facias  to  obtain  execution  against  the  husband  and  wife. 
Mr.  Archbold  in  his  book  of  Practice  takes  that  to  be  the 
effect  of  the  provisions  of  the  Common  Law  Procedure  Act 
on  this  subject,  and  they  are  precisely  the  same  as  those  in 
our  statute.  The  intention  is  not  clearly  expressed  either 
in  the  English  enactments  or  ours,  though  in  terms  provision 
is  made  for  taking  either  course ;  but,  as  we  have  stated, 
the  statute  appears  to  leave  it  in  the  discretion  of  the  plain- 
tiff either  to  proceed  by  writ  of  revivor  or  by  scire  facias, 
or,  we  might  have  added,  by  suggestion,  though  that  may 
not  have  been  intended. 

The  proceeding  in  this  case  has  been  by  writ  of  revivor, 
and  not  by  scire  facias  directed  to  the  sheriff.  The  plead- 
ings, it  is  directed  by  the  Common  Law  Procedure  Act,  shall 
be  the  same  on  a  writ  of  revivor  as  in  an  ordinary  action. 
The  defendants  have  demurred,  upon  the  ground  that  the 
declaration  shews  no  legal  right  of  action  against  them, 
and  that  in  this  case  the  proceeding  by  writ  of  revivor 
is  not  proper. 

The  last  objection  is  founded,  as  we  understand  it,  upon 
the  idea  that  sec.  143  of  the  Common  Law  Procedure  Act, 
does  not  apply  to  cases  where  the  feme  sole  has  married 
after  judgment  obtained  against  her,  but  we  do  not  so  con- 
strue the  clause.  It  seems  to  us  to  admit  of  a  writ  of  revi- 
vor very  clearly  in  a  case  like  the  present,  though  there  is 
an  apparent  inconsistency  between  the  143rd  and  311th  sec- 
tions. 

Then  as  to  the  other  objection,  the  declaration  on  the 
writ  of  revivor  is  not  required  to  shew  any  legal  right  of 
action,  but  only  a  vi^i  primd  facie  to  have  execution  of  the 
judgment  already  obtained.  The  action  is  at  an  end,  and 
the  cause  of  action  is  no  longer  open  to  investigation. 

The  only  question  is  whether  the  plaintiff  has  shewn  an 
apparent  right  to  an  execution  against  the  husband  and  wife, 
on  the  judgment  obtained  against  the  latter  while  she  was 
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a  feme  sole.  That  the  husband  has  been  properly  made  a 
party  to  this  proceeding  by  writ  of  revivor  we  have  no  doubt. 
The  143rd  section  requires  it.  The  defendant's  counsel 
referred  to  sec.  18  of  ch.  73  of  the  Consolidated  Statutes  of 
Upper  Canada.  Whether  that  section  or  the  143rd  section  of 
the  Common  Law  Procedure  Act  should  prevail,  if  they  were 
opposed  to  each  other,  would  be  a  question,  as  both  acts 
were  passed  on  the  same  day,  as  they  now  stand  in  the 
statute  book ;  but  they  are  not  opposed  to  each  other,  for  we 
consider  that  the  18th  section  of  ch.  73  applies  to  those  cases 
only  in  which  judgment  had  not  been  obtained  against  the 
woman  before  her  marriage,  which  is  not  this  case. 

If  by  reason  of  any  other  enactment  contained  in  the 
statute,  ch.  73,  judgment  should  not  be  revived  against  her 
and  her  husband  whom  she  has  afterwards  married,  that  may 
be  the  fit  subject  of  a  plea ;  or  if  by  reason  of  any  thing 
contained  in  the  14th  and  15th,  or  other  clauses  of  chapter 
73,  the  judgment  can  only  be  executed  as  against  the  wife, 
or  against  the  husband,  or  against  either  to  a  certain  extent  or 
in  a  modified  manner,  the  circumstances  controlling  the  com- 
mon law  remedy,  being  known  to  the  defendants,  must,  as  we 
conceive,  be  brought  out  by  them,  and  in  such  manner, 
either  by  pleading,  or  by  motion,  or  otherwise,  as  they  may 
be  advised.  In  the  meantime  we  see  nothing  on  the  face 
of  the  writ  and  declaration  (so  to  call  it)  in  this  case,  on 
which  we  can  hold  it  bad  upon  the  demurrer. 

The  case  of  Muldoon  v.  Bilton  et  al.,  (10  C.  P.  382,)  was 
the  case  of  a  suit  brought  against  husband  and  wife  upon  a 
cause  of  action  which  the  plaintiff  had  against  the  female 
defendant  before  marriage,  and  nothing  determined  in  it 
assists  us  in  disposing  of  this  case.  To  such  cases  as  that 
the  18th  section  of  ch.  73  is  clearly  applicable. 

We  give  judgment  for  the  plaintiff  on  the  demurrer. 

Judgment  for  the  plaintiff  on  demurrer. 
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The  Cataraqui  Bridge  Company  v.  Holcomb  et  al. 

Bridge — Collision — Evidence — Burden  of  proof. 

In  an  action  aojainst  the  owners  of  a  steamboat  for  damage  done  to  the 
plaintiffs'  bridge,  it  appeared  that  the  steamer  was  found  drifting 
against  the  bridge  one  morning  after  a  storm,  and  that  the  iiijury  com- 
plained of  was  thus  caused.  Held,  sufficient  primci  facie  proof  of  negli- 
gence, and  that  it  lay  upon  defendants  to  account  for  the  accident. 

The  plaintiffs  set  forth  in  their  declaration  that  they  were 
lawfully  possessed  of  the  Cataraqui  bridge,  over  the  river 
Cataraqui,  at  the  city  of  Kingston :  that  the  defendants 
were  possessed  of  a  steamer  called  the  "  Comet,'"  then  lying 
in  the  harbour  of  Kingston,  and  had  the  care,  direction,  and 
management  of  her  ;  and  that  defendants  took  so  little  and 
such  bad  care  of  their  steamer,  that  through  their  careless- 
ness, misdirection,  and  mismanagement,  she  drifted  upon, 
ran  foul  of,  and  struck  with  great  force  against  the  plaintiffs' 
bridge,  and  thereby  greatly  broke,  damaged  and  injured  the 
same. 

In  a  second  count  the  plaintiffs  stated  their  ownership  of 
the  bridge :  that  it  was  let  to  hire  to  one  Richard  Gainge 
for  a  term  then  unexpired,  and  was  in  his  possession  when 
the  steamer  "Comei,"  being  in  possession  of  the  defendants, 
and  under  their  care  and  management,  through  the  careless- 
ness, negligence,  and  mismanagement  of  the  defendants,  and 
their  servants  and  agents,  with  great  force  drifted  upon  and 
struck  against  the  plaintiffs'  bridge,  and  thereby  broke, 
shattered,  and  overthrew  the  stone  piers  and  foundations  of 
the  bridge,  and  the  wooden  superstructure  thereof,  whereby 
the  plaintiffs  were  and  are  greatly  injured  in  their  reversion- 
ary interest  and  estate  in  the  said  bridge,  &c. 

The  defendants  pleaded  not  guilty.  Upon  the  trial,  at 
Kingston,  before  Richards,  J.,  it  was  proved  that  at  an 
early  hour  on  the  morning  of  the  7th  of  May  last,  the 
"  Comet "  was  discovered  to  have  been  driven  against  the 
bridge.  She  had  thrown  down  one  of  the  piers,  and  was 
driving  by  the  force  of  the  wind  and  waves  against  the  side 
of  the  bridge.  After  some  time  two  small  steam  tugs  were 
brought,  and  efforts  were  made,  under  the  direction  of  one 
of  the  defendants,  who  it  was  admitted  were  owners  of  the 
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boat,  to  draw  off  the  steamer,  but  in  the  attempt  the  bridge 
was  more  seriously  injured  than  it  had  been  before. 

There  was  no  proof  that  any  other  steamer  or  vessel  had 
been  driven  from  its  moorings  at  Kingston  on  that  night  or 
morning. 

Altogether  the  damage  which  the  bridge  sustained  was 
proved  by  several  mechanics  who  had  estimated  it  to  be 
^956.  They  swore  that  it  would  take  that  sum  to  repair  the 
injuries. 

At  the  conclusion  of  the  plaintiffs'  case  the  defendants' 
counsel  moved  for  a  nonsuit,  on  the  ground  that  the  plaintiffs 
had  given  no  proof  of  negligence  on  the  part  of  the  defen- 
dants, and  had  shewn  nothing  but  the  fact  that  after  a 
stormy  night  the  steamer  was  found  to  have  drifted  against 
the  bridge  :  that  the  plaintiffs  should  have  shewn  that  the 
accident  was  occasioned  by  some  want  of  care,  negligence, 
or  mismanagement  of  the  defendants,  or  those  who  were  in 
charge  of  the  steamer. 

On  the  plaintiffs'  part  it  was  contended,  that  the  bare  fact 
of  the  "  Qomet "  being  found  loose  from  her  moorings,  and 
beating  against  the  bridge,  was  primd  facie  evidence  of  want 
of  care  in  those  who  had  charge  of  her,  so  as  to  throw  upon 
the  defendants  the  anus  of  showing  how  the  accident 
occurred. 

The  learned  judge  intimated  his  opinion  to  be  that  the 
plaintiffs  should  have  given  some  evidence  to  shew  how  the 
accident  occurred.  Seeing  that  the  judge  was  of  that 
opinion,  the  plaintiffs'  counsel  submitted  to  be  nonsuited, 
with  leave  reserved  to  him  to  move  against  the  nonsuit. 

Draper  obtained  a  rule  nisi  to  set  aside  the  nonsuit. 
He  cited  Carpue  v.  London  and  Brighton  R.  W.  Co.,  5  Q. 
B.  747  ;  Templeman  V.  Haydon,  12  C.  B.  507;  Aldridge  v. 
The  Great  Western  R.  W.  Co.,  3  M.  &  G.  515;  Curtis  v. 
Drinkwater,  2  B.  &;  Ad.  169  ;  Huggett  v.  Montgomery,  2 
New  Rep.  446 ;  Latch  v.  The  Rumner  R.  W.  Co.,  27  L.  J. 
Ex.  155  ;  Grote  v.  Chester  and  Holyhead  R.  W.  Co.,  2  Ex. 
255;  General  Steam  Navigation  Co.  v.  Mann,  14  C.  B. 
127;  Williamsv.  Holland,  10  Bing.  112;  Christie  v.  Griggs, 
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2  Camp.  79  ;  Aston  v.  Heaven,  2  Esp.  535  ;  AM.  on  Torts 
262. 

A.  Kirkpatrick  shewed  cause,  and  cited  Marsh  v.  Home, 
5  B.  &  C.  327 ;  Seccombe  v.  Wood,  2  Moo.  &  Rob.  290 ; 
Wakeman  v.  Robinson,  1  Ring.  213 ;  Bird  v.  The  Great 
Northern  R.  W.  Co.  28  L.  J.  Ex.  3. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  onus  of  proof  with  regard 
to  the  manner  in  which  the  collision  occurred  between  the 
steamer  and  the  bridge  lay  upon  the  defendants.  All  that 
the  plaintiffs  may  have  known  was  the  fact  that  the  steam- 
boat was  knocking  against  the  bridge  and  breaking  it  to  pieces. 
The  bridge  itself  was  stationary,  and  could  not  have  been 
actively  concerned  in  producing  the  collision.  It  was  for 
those  who  were  in  the  steamer  to  account  for  the  necessity 
they  were  under  of  letting  her  drive  against  the  bridge,  and 
if  she  came  there  while  no  one  had  charge  of  her  or  was  in 
her,  it  would  be  apparent  negligence  that  she  was  left  to  take 
care  of  herself. 

In  a  case  of  collision  which  was  tried  very  lately  in  the 
court  of  Admiralty  in  England,  which  is  reported  in  the 
Law  Times  of  the  16th  of  November  last  (5  L.  T.  Rep.  N. 
S.  290)  as  the  case  of  the  "George  Arkle,"  the  Queen's 
Advocate  addressing  the  learned  judge  said,  "  Our  vessel 
was  at  anchor,  and  I  apprehend,  therefore,  that  the  burthen 
of  proof  is  on  the  defendants  to  account  for  the  collision, 
and  that  they  ought  to  begin."  The  court  assenting  to  that 
called  upon  the  defendants'  counsel  to  open  the  case.  There 
are  numerous  cases  in  the  books,  some  of  which  were  cited 
by  Mr.  Draper,  where  it  has  been  assumed  under  circum- 
stances like  the  present  that  it  lay  with  the  defendant  to 
account  for  the  accident,  which,  until  it  had  been  accounted 
for,  might  be  reasonably  assumed  to  have  arisen  from  some 
great  neglect. 

The  case  of  "  The  Batavier"  (2  Robinson's  Admiralty 
Reports  407)  is  in  point  to  shew  that  it  lay  with  the  defend- 
ants in  this  case  to  shew  how  the  accident  happened. 

The  rule  must  be  made  absolute  for  setting  aside  the 
nonsuit. 

Rule  absolute. 
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COLBECK  AND  WlFE  V.  ThE  CORPORATION  OF  THE  ToWNSHIP 

OF  Brantford. 

Repair  cf  highways — Liahilily  of  municipal  corporations. 

Municipal  corporations  are  liable,  under  Consol.  Stats.  U.  C,  ch.  54,  sec. 
337,  for  accidents  caused  by  the  neglect  to  repair  roads  "within  their  ju- 
risdiction, and  it  is  no  defence  to  such  an  action  that  they  have  appointed 
a  proper  overseer  of  highways,  and  given  him  means  and  authority  to 
keep  the  road  in  good  order. 

The  plaintiffs  complained,  setting  forth  that  under  the 
municipal  act  every  public  road,  street,  bridge,  or  other 
highway  in  the  township  of  Brantford,  was  vested  in  the 
defendants,  whereby  it  became  and  was  their  duty  to  keep 
them  in  repair :  that  they  did  not  perform  this  duty,  but,  on 
the  contrary,  suffered  a  certain  bridge  or  a  public  highway, 
between  the  first  and  second  concessions  of  the  township  of 
Brantford,  to  be  and  continue  for  a  long  time  out  of  repair, 
and  unsafe  for  the  passing  of  persons,  carriages,  horses  and 
cattle  :  that  while  the  said  highway  was  so  out  of  repair, 
and  on  the  13th  of  August,  1861,  the  plaintiff,  Lucinda 
Colbeck,  was  passing  over  the  bridge  with  a  carriage  and 
horses ;  and  that  the  bridge  being  so  out  of  repair  broke 
down,  and  the  horses  and  the  carriage  in  which  she  was 
fell  through  the  bridge  to  the  ground,  a  distance  of  fifteen 
feet :  that  the  carriage  was  broken  in  pieces  and  spoiled, 
and  the  horses  maimed  and  greatly  injured,  and  the  plaintiff 
had  her  legs  broken,  &c. 

The  defendants  pleaded — 1st.  Not  guilty.  2ndly.  That 
it  was  not  their  duty  to  keep  the  bridge  in  repair. 

At  the  trial,  at  Brantford,  before  Burns,  J.,  the  defend- 
ants proved  that  they  had  made  a  by-law  on  the  17th  of 
March,  1855,  providing  for  the  regulation  of  the  ofiice  of 
overseer  of  highways,  and  prescribing  his  duties,  and  giving 
him  all  necessary  powers,  among  other  things  ordaining  that 
it  should  be  the  duty  of  the  overseer  of  each  division,  with 
the  statute  labour  or  money  under  his  control,  to  superintend 
and  keep  in  repair  the  roads  and  bridges  in  the  division  to 
which  he  may  have  been  appointed  ;  and  they  contended 
that  this  should  exempt  them  from  liability. 

Leave  was  reserved  to  move  in  term,  and  the  jury  found  a 
verdict  for  the  plaintiffs,  and  .£100  damages. 
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Freeman,  Q.  C,  obtained  a  rule  7iisi  for  a  nonsuit,  on  the 
leave  reserved,  on  the  ground  that  the  defendants  were  not 
liable  to  compensate  the  plaintiffs  for  the  injury  complained 
of,  having  passed  proper  by-laws  and  appointed  a  proper 
overseer  of  highways,  and  done  all  that  was  incumbent  upon 
them ;  or  for  a  new  trial  on  the  law  and  evidence,  and  for 
misdirection.  He  cited  Degg  v.  Midland  R.  W.  Co.  1  H.  & 
N.  773. 

E.  B.  Wood  shewed  cause,  and  cited  Consol.  Stats.  U. 
C,  ch.  54,  sees.  336,  337;  Harris  v.  Baker,  4  M.  &  S.  27; 
Hall  V.  Smith,  2  Bing.  156 ;  Scott  v.  Mayor,  &c.,  of  Man- 
chester, 1  H.  ife  N.  59 ;  Williams  v.  Pigott,  2  Ex.  204 ; 
Southampton  Bridge  Co.  v.  Local  Board  of  Health  of  South- 
ampton, 8  E.  &  B.  801 ;  Metcalf  v.  Hetherington,  11  Ex. 
257 ;  Lloyd  v.  The  Mayor,  &c.,  of  New  York,  1  Selden  369. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  cases  to  which  the  defendants'  counsel  referred  us 
would  all  have  required  to  be  considered  if  our  statute  law 
had  not  made  the  point  of  liability  in  the  defendants  plain 
by  the  two  clauses  of  the  municipal  act  cited  in  the  argu- 
ment— that  is,  the  sections  336  and  337. 

The  first  of  these  clauses  makes  the  public  roads  in  every 
township  the  property  of  the  municipality,  with  the  excep- 
tion of  certain  cases,  which  for  all  that  we  see  do  not  inter- 
fere with  the  application  of  this  general  enactment  to  the 
bridge  now  in  question. 

If  the  enactment  had  gone  no  further,  then  there  would 
have  been  these  facts,  which  would,  as  it  might  have  been 
contended,  distinguish  the  present  case  from  some  of  the 
English  cases  cited,  in  which  commissioners  or  trustees  have 
been  held  not  liable  to  pay  out  of  their  own  means  a  com- 
pensation for  damages  which  may  have  been  suffered  by  an 
individual,  in  consequence  of  a  street  or  road  which  was 
under  their  control  being  out  of  repair. 

The  municipality  here  are  the  overseers  of  the  highway, 
and  on  this  principle  bound  to  keep  it  in  repair.  It  is  for 
their  benefit  also  that  it  is  kept  up,  though  not  exclusively 
BO.    They  have  not  only  the  duty  thrown  expressly  upon 
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them  by  law  of  keeping  all  highways  in  the  township  in  repair, 
but  they  have  all  necessary  powers  given  to  them  for 
enabling  them  to  perform  that  duty. 

We  need  not  determine  whether  these  circumstances 
all  concurring  would  or  would  not  have  made  the  muni- 
cipality liable  to  damages  from  an  accident  arising  from  a 
bridge  on  the  road  being  rotten — liable,  that  is,  to  pay  such 
damages  not  out  of  the  private  funds  of  any  of  the  mem- 
bers of  the  corporation,  which  was  generally  the  question  in 
the  English  cases,  but  out  of  funds  which  the  corporation 
has  power  to  raise  by  assessment.  We  need  not,  we  repeat, 
determine  that  question,  for  the  337th  section  of  our  muni- 
cipality act  expressly  provides  that  every  highway  in  each 
township  shall  be  kept  in  repair  by  the  corporation,  and  that 
their  default  in  not  keeping  it  in  repair  shall  be  a  mis- 
demeanor ;  "  and  the  corporation  shall  be  further  civilly 
responsible  for  all  damages  sustained  by  any  person  by 
reason  of  such  default ;  but  the  action  must  be  brought 
within  three  months  after  the  damages  have  been  sus- 
tained." This  is  a  provision  too  plain  to  admit  of  doubt. 
If  the  fact  of  the  township  council  having  passed  proper 
by-laws,  and  appointed  proper  overseers,  would  exempt  them 
from  liability,  the  traveller  would  in  many  cases,  perhaps  in 
most,  fail  to  receive  the  redress  which  the  statute  was  in- 
tended to  give  him,  for  these  steps  would  be  generally 
found  to  have  been  taken.  It  is  not  individual  members  of 
the  municipal  council  who  are  attacked  in  this  action,  but 
the  corporation  as  a  body,  and  the  statute  makes  it  their 
duty  to  see  that  the  roads  are  kept  in  repair.  They  must — 
that  is,  the  corporation  must — at  its  peril  therefore  answer 
for  the  consequence  of  the  duty  not  being  performed,  and 
their  officers  and  servants  being  negligent  will  not  excuse 
them. 

There  may  in  some  such  case  arise  a  question  as  to  the 
effect  proper  to  be  given  to  the  words,  ^*shdM  he  Jcept  in 
repair,''  as  used  in  the  337th  clause.  If,  for  instance,  an 
accident  should  arise  on  a  new  side  line  or  concession  line 
lately  opened  in  a  township  but  thinly  settled,  the  argument 
would  be  probably  urged  that  what  should  be  understood  by 
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the  words  "keeping  in  repair,"  should  be  construed  with  a 
reasonable  attention  to  circumstances,  for  such  a  road  could 
hardly  be  expected  to  be  found  in  as  perfect  condition  as  an 
old  highway  in  a  well-settled  township.  This  case,  however, 
is  not  pretended  to  be  one  of  that  kind. 

In  our  opinion  the  rule  for  nonsuit  should  be  discharged, 
and  we  do  not  grant  a  new  trial,  but  let  the  verdict  stand. 

Rule  discharged. 


SWANSTON  AND  ThE  TrUST  AND  LOAN  COMPANY  OP  UpPER 

Canada  v.  Strong. 

Erroneous  survey — Consol.  Slats.  U.  C,  ch.  93,  sec.  53 — Construction  of. 

^?/ogre, whether  the  Consol.  Stats.  U.  C,  ch.  93,  sec.  53,  applies  only  to  cases 
where  parties  have  taken  possession  according  to  the  lines  run  in  the 
original  survey,  or  to  all  cases  where  a  proprietor  of  land  has  been 
misled  by  an  erroneous  survey  made  by  a  licensed  surveyor,  either  at 
the  request  of  the  proprietor  or  of  some  former  owner  of  the  land. 

Either  construction  would  have  excluded  this  case,  and  no  opinion  was 
therefore  expressed. 

Ejectment,  for  the  west  half  of  lot  31,  in  the  9th  conces- 
sion of  Hope. 

The  plaintiffs  brought  the  action  to  dispossess  the  defen- 
dant of  part  of  the  west  half  of  lot  31,  which  she  occupied, 
assuming  it  to  belong  to  the  east  half. 

At  the  trial,  at  Cobourg,  before  Richards^  J.,  the 
defendant  admitted  that  the  plaintiff  was  right  in  the  line 
he  contended  for,  though  it  appeared  that  according  to  the 
line  the  defendant  had  been  and  was  occupying  by  far  the 
greater  part  of  the  west  half  of  the  lot ;  but  the  defendant 
contended  that  under  the  statute  Consol.  Stats.  U.  C,  ch. 
93,  sees.  53,  54,  she  was  entitled  to  be  paid  for  her  improve- 
ments, unless  the  plaintiff  should  choose  to  accept  the 
appraised  value  of  the  land  claimed,  and  to  release  the  land 
to  the  defendant. 

The  plaintiffs,  on  the  other  hand,  maintained  that  this 
was  not  a  case  for  the  application  of  those  provisions  of  the 
statute. 

The  learned  judge  inclined  to  agree  with  the  plaintiffs 
upon  that  point,  but  nevertheless  had  the  value  of  the 
defendant's  improvements  assessed  by  the  jury,  as  if  they 
were  made  in  consequence  of  an  erroneous  survey,  and  had 
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also  the  value  of  the  land  assessed  which  was  wrongfully 
occupied  by  the  defendant,  which  value  he  directed  them  to 
estimate  without  regard  to  improvements,  and  as  if  the  land 
were  still  in  a  state  of  nature. 

The  jury  assessed  the  value  of  the  defendant's  improve- 
ments at  £125,  and  the  value  of  the  land  (seventy-five  acres) 
wrongfully  occupied  by  defendant  at  £6  an  acre,  £450 ;  and 
they   found  for  the   plaintiffs  as   to  the  title. 

Benson  obtained  a  rule  nisi,  upon  leave  reserved  at  the  trial, 
to  set  aside  the  assessment  of  the  value  of  improvements,  and 
of  the  land,  (in  case  the  plaintiffs  should  offer  to  release  it,) 
and  that  the  plaintiffs  should  be  at  liberty  to  issue  a  writ  of 
possession  without  reference  to  such  assessments,  on  the 
ground  that  the  evidence  did  not  shew  that  this  was  a  case 
of  improvements  made  in  consequence  of  an  erroneous  sur- 
vey, within  the  meaning  of  the  statute ;  or  to  set  aside  the 
assessments  on  the  ground  that  the  estimate  of  defendant's 
improvements  was  excessive ;  and  that  the  sum  found  as  the 
value  of  the  land  was  too  small. 

Bethune  shewed  cause,  and  cited  Consol.  Stats.  U.  C,  ch. 
93,  sees,  15,  33,  53 ;  Campbell  v.  Fergusson,  4  C.  P.  414  ; 
Van  Every  v.  Drake,  9  C.  P.  478. 

Benson,  contra,  cited  Doe  Gallagher  v.  McConnel,  6  Q. 
S.  347;  Doe  Short  v.  Bass,  8.  U.  C.  R.  147. 

RoBmsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

If  we  should  construe  the  statute,  sec.  53,  to  apply  to  those 
cases  only  in  which  parties  had  taken  possession  according 
to  the  lines  run  in  the  original  survey,  then  this  is  not  a 
case  for  compensation  for  improvements. 

If,  on  the  other  hand,  we  should  give  to  the  provision  a 
wider  construction,  and  hold  it  applicable  in  all  cases  where 
a  proprietor  of  land  has  been  misled  by  an  erroneous  survey 
made  by  a  licensed  surveyor,  either  at  the  request  of  the 
proprietor  or  of  some  former  owner  of  the  land,  still  we 
do  not  think  the  evidence  can  be  said  to  establish  a  case  of 
that  kind,  for  the  survey  was  made  by  the  son  of  a  licensed 
surveyor,  who  had  not  been  licensed  himself,  and  it  was 
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made  upon  a  request  made  not  to  the  father  but  to  the 
son,  and  for  which  therefore  a  licensed  surveyor  was  not 
responsible. 

Rule  discharged. 


Regina  v.  Huppel. 

False  pretences. 

The  prisoner  represented  to  the  prosecutor  that  a  lot  of  land  on  which  he 
■wished  to  borrow  money  had  a  brick  house  upon  it,  and  thus  procured 
a  loan,  when  in  fact  the  land  was  vacant.  Held,  that  he  was  properly 
convicted  of  obtaining  the  money  under  false  pretences. 

This  was  a  criminal  case  reserved  for  the  opinion  of  this 
court,  as  follows : 

CASE, 

George  Huppel  was  tried  before  me  at  the  last  assizes  for 
the  County  of  Lincoln,  on  an  indictment  in  the  common  form 
for  obtaining  four  hundred  dollars,  the  property  of  William 
Calcutt,  by  false  presences,  with  intent  to  defraud.  It  was 
substantially  for  falsely  representing  that  a  certain  town  lot 
in  St.  Catherines  had  a  brick  house  upon  it,  and  thereby 
inducing  the  prosecutor  to  advance  money  on  mortgage, 
whereas  the  lot  on  which  the  mortgage  was  given  was  a 
vacant  lot  of  small  value. 

The  following  is  the  evidence  : 

'  William  Calcutt :  I  live  in  Thorold.  Defendant  resides 
there.  In  January,  1860,  defendant  owed  me  money  on 
notes.  He  oftered  to  give  me  a  mortgage  on  some  property 
he  had  :  he  said  he  had  a  lot  on  which  there  was  a  brick  cot- 
tage. This  I  had  often  seen.  He  also  said  there  was  ano- 
ther lot  in  rear,  fronting  on  Wellington  street,  in  Thorold. 
I  was  not  then  aware  he  had  any  other  lots  in  Thorold,  ex- 
cept one  I  heard  he  had  sold  to  Dr.  Fuller.  I  understood 
it  was  these  two  lots  on  which  he  wished  the  advance.  The 
mortgage  produced  was  then  executed,  for  $450,  dated  13th 
January,  1860,  pay^bTe  in  two  years.  I  advanced  to  him 
on  this  mortgage  §400  in  cash.  Lot  17  east  side  of  Chapel 
street,  and  at  the  corner  of  Mill  street,  as  shewn  on  the 
plan  of  David  Hoover's  lots  prepared  by  Z.  Fell,  P.  S.,  and 
lot  26,  west  side  of  Wellington  street,  as  shewn  in  the  same 
plan.  I  lived  in  Thorold:  I  did  not  very  well  know  these 
streets :  I  had  every  confidence  in  his  truthfulness.  I  never 
should  have  lent  him  money  on  the  lots  actually  mortgaged. 
36  VOL.  XXI. 


282   queen's  bench,  michaelmas  term,  25  vie,  186I. 


I  then  thought  from  his  statements  he  was  mortgaging  the 
lots  on  which  the  brick  cottage  stands  and  the  adjoining  lot. 
He  asked  to  get  money  on  the  lot  on  which  his  brick  cottage 
stood  :  I  insisted  on  an  insurance  clause  in  the  mortgage,  in 
view  of  this  cottage.  He  spoke  of  the  building  that  he  was 
living  in  or  going  to  move  into.  About  the  20th  of  July, 
1861,  I  discovered  I  had  been  deceived.  It  was  by  enquiry 
from  Dr.  Fuller.  I  learned  from  him  he  had  a  deed  of  the 
brick  cottage  lot.  He  shewed  me  the  number  of  his  lots, 
and  we  found  the  cottage  lot  was  No.  30  :  lot  17  is  on  the 
east  side  of  Chapel  street :  30  is  north  side  of  Peter  street, 
both  are  to  the  east  of  Chapel  street.  I  would  not  have  ad- 
vanced that  amount  of  money  on  the  lots  mortgaged  to  me  : 
I  would  not  give  ,£50  for  them.  I  would  not  have  advanced 
J50  for  these  lots. 

Cross-examined. — He  asked  for  a  loan  on  security  of  the  lot 
on  which  his  brick  house  was.  I  requested  Mr.  Currie  to 
search  the  title.  I  think  the  prisoner  and  I  went  to  Currie, 
and  I  think  the  deeds  now  produced  were  given  to  him  to 
examine  the  title:  I  did  not  take  his  word  for  title.  It  was 
$4:00  I  agreed  to  advance.  I  also  held  a  note  against  him. 
I  look  at  the  note  produced,  do  not  know  it.  It  bears  date 
same  day  :  it  is  $450.  I  may  have  taken  his  note  and  ad- 
vanced part  till  the  title  was  ascertained.  I  do  not  remem- 
ber this  note  at  all.  Another  note,  date  December  3rd, 
1858,  $100.  I  had  this  note :  I  had  been  in  the  habit  of 
lending  him  money  at  different  times.  He  may  have  owed 
me  $100  in  notes.  I  feel  pretty  sure  I  did  not  advance  more 
than  a  portion  until  the  mortgage  was  executed.  In  Cnrrie's  \ 
office  he  said  he  was  giving  a  mortgage  on  the  brick  cottage 
lot :  can't  say  if  Currie  was  present. 

Re-examined. — No  buildings  whatever  on  lot  17.  On  26 
there  is  an  old  stable  of  wood,  not  an  insurable  building, 
made  of  slabs. 

Amautus  Schwaller. — Prisoner  some  time,  can't  say  when, 
pointed  out  a  lot  to  me,  adjoining  me,  saying  1  might  have 
it  if  I  gave  what  it  cost  $125.  Afterwards  he  spoke  of 
Calcutt :  said  not  to  say  any  thing  to  Calcutt  as  to  the 
price  he  offered.  •  / 

Cross-examined. — It  is  not  very  easy  to  understand  the 
defendant,  who  is  a  German.  Prosecutor  may  have  misun- 
derstood him.    Prisoner's  character  is  very  good. 

Gfeorge  Keefer. — I  was  a  surveyor  in  Thorold.  Prison- 
er's character  good. 

  Currie,  Esq. — I  prepared  this  mortgage.  They 

came  to  me,  defendant  producing  his  deed.    Said  it  was 
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the  property  on  which  he  lived.  Insurance  clause  on  build- 
ings was  proposed  and  put  in.  I  have  heard  defendant  deny 
he  had  mortgaged  the  brick  building  to  prosecutor.  This 
was  after  the  charge  was  made  against  him. 

Cross-examined. — He  gave  me  the  deed,  representing  that 
it  covered  the  land  on  which  the  brick  building  stood. 

DEFENCE. 

Mr.  Eccles  objects  that  on  this  evidence  the  case  cannot 
be  supported :  that  it  is  merely  a  breach  of  contract :  that 
defendant  may  have  agreed  to  give  a  mortgage  of  the  lot  on 
which  the  house  was,  but  did  not  do  so  :  not  a  false  pretence, 
just  as  if  he  had  represented  there  was  no  incumbrance. 

I  left  it  to  the  jury  to  say  was  there  a  pretence  false  in 
fact  to  the  knowledge  of  the  prisoner  of  an  existing  fact, 
with  intent  to  defraud,  and  money  thereby  obtained  from  the 
prosecutor.  The  mortgage  was  produced  in  evidence,  con- 
taining the  usual  covenants  to  pay,  for  title,  &c.,  and  for  in- 
surance. 

The  jury  found  the  prisoner  guilty.  I  admitted  him  to 
bail  with  two  sureties,  to  appear  to  receive  judgment  at  the 
next  assizes  for  Lincoln.  Having  doubts  in  the  case,  I 
therefore  reserve  it  for  the  opinion  of  the  court  of  Queen's 
Bench,  under  the  statute,  which  opinion  is  requested  on  the 
facts  submitted. 

John  H.  Hagarty,  J.  C.  P. 

R.  A.  Harrison^  for  the  Crown,  cited  Regina  v.  Bryan, 
3  Jur.  N.  S.  620  ;  Regina  v.  Smith,  4  Jur.  N.  S.  1008 ; 
Regina  v.  Sherwood,  3  Jur.  N.  S.  547  ;  Regina  v.  Kenrick, 

5  Q.  B.  49;  Hamilton  v.  The  Queen,  9  Q.  B.  271  ;  Regina 
V.  Adamson,  2  Moo.  C.  C.  286  ;  Regina  v.  Ball,  1  Car.  & 
Marsh.  249 ;  Regina  v.  Burgon,  2  Jur.  K  S.  596,  S.  C. 
25  L.  J.  M.  C.  105,  27  L.  T.  Rep.  143. 

W.  Eccles,  contra,  cited  Rex  v.  Codrington,  1  C.  &  P. 
661 ;  Regina  v.  Keighley,  1  Dears.  &  B.  C.  C.  145. 

Burns,  J.,  delivered  the  judgment  of  the  court. 
This  case   is   undistinguishable   from   the   case  cited 
during  the  argument,  of  the  Queen  v.  Burgon  (1  Dearsly 

6  Bell,  C.  C.  11,  7  Cox,  C.  C.  131,  also  reported  in 
27  L.  T.  Rep.  143.)  There  the  prisoner  applied  to  the 
prosecutor  for  a  loan  upon  the  security  of  a  piece  of  land, 
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and  falsely  and  fraudulently  represented  that  a  house  was 
built  upon  it,  and  thereupon  obtained  the  money,  signing  an 
agreement  for  a  mortgage,  and  depositing  his  lease,  and 
executing  a  bond  as  collateral  security.  The  court  had, 
just  before  giving  judgment  in  Burgon's  case,  disposed  of 
another  case,  the  Queen  v.  Eagleton,  which  was  a  well  con- 
sidered case,  and  the  subject  of  property  vesting  by  reason 
of  a  contract  depriving  the  case  of  being  treated  in  a 
criminal  point  of  view  was  much  discussed.  The  whole  of 
the  fifteen  judges  came  to  the  conclusion  that  the  criminal 
charge  was  maintainable.  The  case  of  The  Queen  v.  Ea- 
gleton will  be  found  reported  in  Dears.  C.  0.  515,  6  Cox 
C.  C.  559,  and  in  24  L.  J.  M.  C.  158,  and  1  Jur.  N.  S. 
940. 

The  conviction  must  therefore  be  affirmed. 

Conviction  affirmed. 


The  Wisconsin  Marine  and  Fire  Insurance  Company 
Bank  v.  The  Bank  of  British  North  America. 

Bill  of  exchange — Bill  of  lading — Custom  of  merchants. 

The  plaintiflFs,  a  bank  at  Milwaukee,  sent  to  defendants,  a  bank  at  Toronto, 
for  collection,  a  bill  drawn  by  A.  at  Milwaukee  on  B.  at  Toronto,  payable 
forty-five  days  after  date,  together  with  a  bill  of  lading  endorsed  by  A. 
for  certain  wheat  consigned  by  A.  to  B. 

Held,  that  in  the  absence  of  any  instructions  to  the  contrary  defendants 
were  not  bound  to  retain  the  bill  of  lading  until  payment  of  the  draft  by 
B.,  but  were  right  in  giving  it  up  to  him  on  obtaining  his  acceptance. 

Evidence  having  been  given  as  to  the  custom  of  merchants  in  such  cases, 
both  in  the  United  States  and  in  Canada,  held,  that  tjie  latter  only  could 
be  material. 

The  plaintiffs'  declaration  stated,  in  substance,  that 
they,  being  a  banking  company  legally  authorised  to 
carry  oa  and  carrying  on  the  business  of  banking  at 
Milwaukee,  in  the  State  of  Wisconsin,  in  the  United 
States  of  America,  on  the  3rd  of  October,  1860,  dis- 
counted a  bill  of  exchange,  dated  on  that  day,  and  drawn 
by  persons  trading  under  the  name  of  Thomas  Clarkson 
and  Company,  upon  certain  persons  trading  in  the  city 
of  Toronto,  under  the  name  of  Clarkson,  Hunter,  and  Com- 
pany, payable  forty  five  days  after  date,  to  the  order  of  D. 
Fergusson,  the  cashier  of  the  plaintiffs,  for  $9704-58  :  that 
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the  said  Thomas  Clarkson  and  Company  at  the  same  time 
endorsed  and  delivered  to  the  plaintiffs  a  certain  bill  of  lading, 
dated  the  2nd  of  October  1860,  for  10,000  bushels  of  spring 
wheat,  shipped  on  board  the  propeller  Hunter  from  Mil- 
waukee by  Collingwood  to  Toronto,  to  be  held  by  the  plain- 
tiffs as  security  for  the  due  payment  of  the  said  bill  of 
exchange  :  that  the  defendants  were  at  that  time  legally  car- 
rying on  the  business  of  bankers  at  Toronto :  that  the 
plaintiffs  endorsed  the  said  bill  of  exchange  by  their  said 
cashier,  Fergusson,  to  one  G.  Cassels,  then  being  manager 
and  agent  of  the  defendants,  and  having  charge  of  their 
business  at  Toronto,  and  delivered  and  sent  it  so  endorsed  to 
him  as  manager  and  agent  of  the  defendants,  and  having 
charge  of  their  business  at  Toronto,  and  delivered  and  sent 
it  so  endorsed  to  him  as  manager  and  agent  for  the  defen- 
dants for  collection  on  behalf  of  the  plaintiffs,  in  considera- 
tion of  the  usual  and  reasonable  commission  and  remunera- 
tion to  be  paid  by  the  plaintiffs  to  defendants  in  that  behalf : 
that  at  the  same  time  the  plaintiffs  delivered  to  the  said 
Cassels,  as  such  agent,  the  said  bill  of  lading,  then  endorsed 
in  bLank  by  Thomas  Clarkson  and  Company,  and  transferable' 
by  delivery,  to  hold  the  same,  and  the  property  therein  men- 
tioned, as  security  for  the  due  payment  of  the  said  bill  of 
exchange  :  that  thereupon  it  became  the  duty  of  the  said 
defendants  to  retain  the  said  bill  of  lading  until  the  due 
payment  of  the  said  bill  of  exchange,  and  upon  such  pay- 
ment thereof  to  deliver  the  said  bill  of  lading  to  the  firm  of 
Clarkson,  Hunter,  and  Co.  :  yet  that  the  defendants,  con- 
trary to  their  duty,  negligently  and  improperly,  and  without 
the  knowledge  or  permission  of  the  plaintiffs,  delivered 
the  said  bill  of  lading  to  Clarkson,  Hunter,  and  Co.,  who 
thereupon  obtained  the  possession  of  the  said  10,000  bushels 
of  wheat  before  the  due  payment  of  the  said  bill  of  exchange, 
and  the  said  bill  of  exchange  was  afterwards  at  maturity 
protested  for  non-payment,  and  hath  been  and  still  is  unpaid. 
And  the  plaintiffs  averred  that  by  and  through  the  negli- 
gence and  improper  conduct  of  the  defendants  they  had  lost 
and  been  deprived  of  the  amount  of  the  bill  of  exchange, 
and  of  the  bill  of  lading,  and  of  the  wheat. 
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There  was  also  in  the  declaration  a  count  for  wrongfully 
depriving  the  plaintiffs  of  the  use  and  possession  of  the  biU 
of  lading,  and  of  the  10,000  bushels  of  wheat. 

The  defendants  pleaded — 1.  Not  guilty;  and,  2.  That  the 
plaintiffs  did  not  deliver  to  the  said  Cassels,  as  such  manager 
and  agent  of  the  defendants,  the  said  bill  of  lading,  "to  hold 
the  same,  and  the  property  therein  mentioned,  as  security  for 
the  due  payment  of  the  said  bill  of  exchange,  in  manner  and 
form  as  alleged." 

At  the  trial,  at  Toronto,  before  Robinson^  C.  J.,  it  was 
proved  that  on  the  3rd  of  October,  1860,  Thomas  Clarkson 
&  Co.  drew  a  bill,  dated  on  that  day  at  Milwaukee,  upon 
Messrs.  Clarkson,  Hunter,  &  Co.,  of  Toronto,  for  $9704  58c., 
payable  45  days  after  date,  to  the  order  of  D.  Fergusson, 
Esquire,  cashier,  which  bill  of  exchange,  endorsed  by  Fer- 
gusson, their  cashier,  the  plaintiffs  sent  to  the  defendants 
inclosed  in  the  following  letter,  dated  the  6th  of  October, 
1860,  at  Milwaukee,  and  addressed  to  their  manager,  Mr. 
Cassels,  by  Fergusson : 

"  Dear  Sir. — I  enclose  for  collection  and  remittance  to 
Metropolitan  Bank,  New  York,  draft  on  Clarkson,  Hunter 
&  Co.,  20th  November,  $9704-58,  with  B.  L.,  for  10,000 
bushels  of  wheat,  per  pro.  Hunter,  and  certificate  of  insu- 
rance. 

Yours,  &c. 

The  bill  of  lading  sent  with  this  draft  was  as  follows : 

Mikoaukee,  2nd  October,  1860. 
"  Shipped  in  good  order  by  Thomas  Clarkson  and  Co.  as 
agents  and  forwarders,  for  account  and  risk  of  whom  it  may 
concern,  on  board  propeller  Hunter,  whereof  Dickson  is 
master,  the  following  articles,  marked  and  consigned  as  per 
margin,  to  be  delivered  as  addressed  in  like  good  order 
(dangers  of  navigation,  fire,  and  collision  excepted)  without 
unnecessary  delay." 

"  Ten  thousand  bushels  spring  wheat,  freight  through  by 
Collingwood  to  Toronto,  at  15  cents  per  bushel  of  sixty 
pounds  f.  0.  c.  in  Toronto. 

Signed,  &c.,  &c. 

"Hunter,  Dousman,  &  Co." 

In  the  margin  of  this  bill  of  lading  was  written,  "  acct. 
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Thomas  Clarkson  &  Co.,  or  order,  care  of  Clarkson,  Hunter, 
&  Co.,  Toronto,  C.  W."  And  on  the  back  was  endorsed 
Thomas  Clarkson  &  Co. 

When  the  bill  of  exchange  was  received  by  the  defendants 
in  Toronto,  it  was  duly  presented  to  Messrs  Clarkson, 
Hunter,  &  Co.,  and  was  accepted. 

On  the  20th  of  November,  1860,  it  was  presented  for  pay- 
ment, but  not  being  paid  was  protested  for  non-payment,  and 
was  returned  to  the  plaintiffs. 

There  was  evidence  given  by  Clarkson  that  when  he  gave 
the  bill  of  exchange  to  the  plaintiffs  at  Milwaukee,  who  dis- 
counted it  and  placed  it  to  his  credit,  he  delivered  the  bill 
of  lading  endorsed  by  him  to  the  plaintiffs,  with  express 
instructions  that  the  plaintiffs  were  to  retain  it  until  the  draft 
should  be  paid. 

There  was  a  good  deal  of  evidence  taken  on  commissions 
from  persons  in  the  United  States  conversant  in  such  busi- 
ness, to  the  effect  that,  according  to  the  common  course  there, 
the  bill  of  lading  would  in  such  a  case  be  retained  by  the 
bank  to  which  the  draft  was  sent  for  collection,  not  merely 
until  the  draft  was  accepted  but  until  it  should  be  paid,  and 
this  without  any  special  instructions  to  that  effect ;  but  the 
,  evidence  was  not  altogether  uniform  and  consistent  as  to  the 
mercantile  usage  in  this  respect  in  Milwaukee  and  other 
places  in  the  United  States. 

Mr.  Cassels,  the  defendants'  managing  agent,  who  received 
the  draft  and  bill  of  lading  in  Toronto,  was  examined  upon 
the  trial.  He  stated  that  the  bill  of  lading  was*  sent  by  him 
to  Clarkson,  Hunier  &  Co.,  in  Toronto,  with  the  draft,  and' 
was  given  up  to  them  on  their  acceptance  of  the  draft :  that 
if  the  draft  had  not  been  accepted  it  would  have  been 
returned  to  the  plaintiffs  and  the  bill  of  lading  also,  but  that 
when  the  drawers  accepted  the  draft,  the  bill  of  lading  was 
handed  over  to  them  as  a  matter  of  course.  It  was  not  pre- 
tended that  any  special  instructions  had  been  sent  to  the 
defendants  on  this  point,  nothing  further  than  was  expressed 
in  the  short  letter  inclosing  the  draft  and  bill  of  lading ;  and 
Mr.  Cassels  swore  that  the  defendants  acted  in  this  matter 
as  they  had  always  done  in  similar  cases,  assuming  that 
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when  the  drawee  accepts  the  draft  he  is  understood  to 
have  given  consideration  for  the  bill  of  lading  hj  his  accep- 
tance, and  to  be  entitled  to  the  possession  of  it. 

He  said  that  the  defendants  had  had  no  transaction  of  the 
kind  with  the  plaintiffs  before  :  that  in  like  transactions  for 
other  parties  he  had  never  been  instructed,  when  a  bill  of 
lading  was  se»t  with  a  draft,  not  to  give  it  up  till  the  draft 
was  paid  :  that  the  defendants  as  bankers  would  not  in  any 
such  case  take  charge  of  a  quantity  of  wheat  to  keep  it  till 
the  draft  matured ;  and  that  if  in  this  case  he  had  been  told 
to  do  so,  he  would  have  returned  the  draft  and  the  bill  of 
lading,  for  that  no  bank  would  undertake  the  collection  of 
bills  on  those  terms.  He  swore  also  that  the  defendants  did 
not  in  this  case  make  any  charge,  and  do  not  usually  do  so 
in  such  cases  when  the  draft  is  collected  and  the  money  is  to 
be  remitted  to  New  York,  being  content  with  the  charge  for 
the  remittance. 

He  stated  that  Clarkson,  Hunter,  &  Co.,  were  in  good 
credit  in  November  last,  when  they  accepted  this  draft, 
though  they  had  dishonoured  drafts  on  them  before  that. 

It  was  proved  by  a  clerk  of  the  firm,  that  the  firm  was 
reputed  to  be  solvent  when  it  accepted  this  bill :  that  till  the 
middle  of  December  their  drafts  were  freely  accepted,  but 
that  in  December  and  January  they  did  not  retire  all  their 
paper,  and  in  March  1861  they  made  an  assignment :  that 
the  wheat  arrived  in  Toronto  on  the  lOth  of  October,  and 
was  shipped  for  Lower  Canada  by  Hunter  a  few  days  after- 
•  wards. 

■  It  was  proved  that  the  wheat  came  to  Toronto  by  the  way 
of  Collingwood,  and  arrived  at  Toronto  on  the  8th,  9th  and 
10th  of  October,  on  which  last  day  it  was  that  the  defendants 
received  the  draft  and  bill  of  lading.  The  freight  agent  on 
the  Northern  Railway  swore  that  a  copy  of  the  ship's  mani- 
fest came  to  him,  which  shewed  Clarkson,  Hunter,  &  Co. 
to  be  the  consignees  of  the  wheat.  This  was  sent  to  him 
by  the  railway  company  at  Milwaukee,  and  h^  produced  it 
on  the  trial.  The  wheat  he  said  was  sent  from  Collingwood 
to  Toronto  with  a  way  bill,  which  he  produced,  and  which 
described  it  as  wheat  sent  by  Clarkson  &  Co.,  to  Clarkson, 
Hunter,  &  Co.,  at  Toronto. 
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He  swore  that  the  Northern  Railway  Company  had  a 
storehouse  in  Toronto  for  wheat  received  by  them  for  tran- 
shipment, but  none  for  wheat  brought  for  persons  in  Toronto : 
that  he  went  to  Hunter  and  reported  the  arrival  of  the  wheat, 
and  he  removed  7000  bushels  on  the  16th  of  October  and 
2930  on  the  19th  :  that  he  did  not  produce  the  bill  of  lading 
to  the  witness  in  order  to  get  the  wheat,  for  the  witness 
insisted  on  his  taking  it  away,  and  would  have  sent  it  to 
Brown's  wharf  to  be  stored  for  him  if  he  had  not  removed 
it  promptly  ;  though  the  witness  remembered  that  be  did  see 
the  bill  of  lading  in  Hunter's  hands,  and  looked  at  it  upon 
some  question  arising  in  regard  to  the  quantity  of  wheat. 

A  great  deal  of  evidence  was  given  on  both  sides  upon  the 
trial,  in  order  to  prove  what  the  custom  of  merchants  was  in 
such  cases  in  Upper  Canada,  in  regard  to  the  delivering  up 
of  the  bill  of  lading  at  once  to  the  person  who  accepts  the 
draft,  when  there  have  been  no  instructions  given  to  the 
contrary. 

That  given  on  the  part  of  the  plaintiffs  was  in  general  to 
the  effect,  that  even  without  any  instructions  the  course  was 
to  retain  the  bill  of  lading  till  the  draft  was  paid ;  but  the 
evidence  of  the  plaintiffs'  witnesses  on  that  point  was  not 
uniform,  for  some  of  them  seemed  to  think  that  unless 
special  instructions  were  sent  with  the  bill  of  lading  it  should 
be  given  up  to  the  person  accepting  the  bill  at  the  time  of 
his  acceptance ;  and  some  of  the  witnesses  gave  their  opin- 
ions (and  that  with  doubt  and  hesitation)  as  to  what  ought  to 
be  done,  rather  than  ventured  to  state  what  was  the  invari- 
able or  common  practice. 

It  was  not  attempted  to  be  shewn  that  the  instructions 
which  Clarkson  swore  he  gave  to  the  plaintiffs  at  Milwaukee, 
about  holding  the  bill  of  lading  till  payment  of  the  draft, 
were  communicated  to  these  defendants. 

On  the  part  of  the  defendants  many  witnesses  were  called, 
produce  merchants,  shipping  agents,  managers  and  cashiers 
of  banks,  millers,  and  forwarders,  and  were  examined  as  to 
the  usual  course  in  such  transactions  in  Upper  Canada,  when 
bills  are  sent  to  banks  or  other  agents  for  collection,  accom- 
panied by  bills  of  lading  of  the  grain  or  other  produce 
36  VOL,  XXI. 
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against  which  the  shipper  has  drawn,  and  their  testimony 
was  in  general  very  strong  and  decided,  to  the  effect  that, 
without  special  instructions,  unless  the  drawer  had  failed  or 
was  known  to  be  insolvent,  the  bill  of  lading  would  be  given 
up  as  a  matter  of  course. 

The  learned  Chief  Justice  told  the  jury  that  the  evidence 
of  mercantile  usage  in  a  foreign  country  could  not  decide 
the  rights  of  the  parties  in  consequence  of  what  was  done  by 
the  defendants  in  the  transaction  of  their  ordinary  business 
in  this  province  :  that  even  if  the  liability  of  the  defendants 
for  negligence  in  a  business  transaction  by  them  here  could 
be  governed  by  the  alleged  usage  of  trade  in  Milwaukee,  or 
elsewhere  in  the  United  States,  the  evidence  did  not  clearly 
establish  what  the  plaintiffs  desired  to  shew,  and  that  the 
testimony  of  the  defendants'  witnesses  in  regard  to  the  usage 
in  this  province  was  very  strong  the  other  way.  He  stated, 
however,  that  the  whole  body  of  evidence  was  of  that  charac- 
ter that  it  could  not  be  held  to  shew  such  a  general  under- 
stood usage  in  this  province  as  the  plaintiffs  contended  for, 
so  that  any  person  undertaking  the  agency  which  the  defen- 
dants assumed  could  be  held  to  have  impliedly  undertaken 
to  act  in  accordance  with  what  the  plaintiffs  alleged  to  be 
the  usage  among  merchants,  in  the  absence  of  any  special 
instructions.  He  stated  it  to  be  a  question  for  the  law  to 
decide,  and  that  upon  the  facts  proved  he  thought  the  defen- 
dants could  not  be  held  to  be  chargeable  with  negligence  in 
giving  up  the  bill  of  lading  on  acceptance  of  the  draft :  that 
the  wheat  was  consigned  to  the  care  of  Clarkson,  Hunter,  & 
Co.,  who  afterwards  accepted  the  draft:  that  the  object  of 
consigning  it  to  their  care  was  to  allow  the  wheat  to  pass 
into  their  hands  as  agents  for  all  parties,  that  they  might 
pay  charges  and  take  care  of  it :  that  the  bill  of  lading  was 
sent  with  the  draft,  in  order  that  if  they  accepted  the  draft 
they  might  have  complete  control  over  the  cargo,  so  as  to 
make  sale  of  it  and  be  prepared  to  meet  the  draft  when  it 
matured :  that  the  defendants  had  a  right  to  assume  that 
nothing  more  was  meant  by  sending  them  the  bill  of  lading 
than  to  enable  them  to  shew  the  drawees  that  they  would  be 
safe  in  accepting,  though  if  the  drawees  had  failed,  or  were 
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known  to  the  bank  to  be  at  the  time  insolvent,  they  had  it 
in  their  power  to  control  the  delivery  of  the  cargo,  if  they 
could  intervene  in  time.  He  stated  that  that  averment  in 
the  declaration  which  was  traversed  by  the  defendants' 
second  plea,  namely,  that  the  plaintiffs  delivered  the  bill 
of  lading  to  the  defendants,  to  hold  the  same,  and  the  pro- 
perty therein  mentioned,  as  security  for  the  due  payment  of 
the  bill  of  exchange — was  not  proved :  that  is,  that  no  such 
instructions  were  sent,  nor  were  in  his  opinion  to  be  implied ; 
and  that  he  thought  their  verdict  should  be  for  the 
defendants. 

Hector  Cameron  obtained  a  rule  nisi  for  a  new  trial  on 
the  law  and  evidence,  and  for  misdirection. 

JSccles,  Q.  C,  shewed  cause,  and  cited  Edie  v.  East  India 
Company,  1  W.  Bl.  299  ;  Stevens  v.  Reeves,  9  Pick.  198. 

Qameron^  Q.  C,  and  Hector  Cameron^  contra,  cited 
Belcher  v.  Campbell,  8  Q.  B.  11 ;  Van  Wart  v.  Woolley,  3 
B.  &  C.  439 ;  Haille  v.  Smith,  1  B.  &  P.  563 ;  Thompson 
V.  Dominy,  14  M.  &  W.  403;  Story  on  Agency,  275; 
Grant  on  Banking,  138-140,  155. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  had  no  doubt,  at  the  conclusion  of  the  case  at  the  trial, 
that  the  verdict  should  be  for  the  defendants,  for  there  was 
no  evidence  of  any  such  direction  being  expressly  given  as 
stated  in  the  declaration,  that  the  defendants  were  to  hold 
the  bill  of  lading  until  the  bill  of  exchange  was  paid,  which 
bill  would  not  mature  till  forty-five  days  after  its  date  ;  and 
it  was  clear  that  the  bill  of  exchange  came  to  the  defendants 
as  bankers  in  the  ordinary  course  of  business  for  collection 
merely,  and  without  any  instructions  to  detain  the  bill  of 
lading  of  the  wheat  till  payment  of  the  bill. 

The  question,  however,  still  remains,  whether  from  the 
nature  of  the  transaction  such  an  instruction  was  to  be  im- 
plied ;  in  other  words,  whether  the  law  did  not  throw  upon 
the  defendants  the  duty,  in  the  absence  of  any  special 
instructions,  to  withhold  the  bill  of  lading  till  payment  of 
the  draft. 
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Independently  of  such  evidence  as  was  given  of  the  usage 
of  the  trade  in  such  cases,  it  appeared  to  me  that  no  such 
duty  lay  upon  the  defendants ;  and  as  to  the  evidence  of  the 
custom,  it  was,  to  say  the  least,  not  conclusive  in  the  plain- 
tiffs' favour,  but  much  stronger  the  other  way.  I  speak  of 
the  evidence  of  mercantile  usage  in  Upper  Canada,  where 
the  duty  was  undertaken  and  was  to  he  discharged,  which 
alone  could  be  material. 

I  was  not  aware  at  the  trial  that  the  same  point  had  arisen 
very  lately  before  the  Court  of  Common  Pleas  in  this  pro- 
vince, in  a  case  of  Goodenough  v.  The  City  Bank,  (10  C.  P. 
51,)  which  I  think  had  not  then  been  reported,  and  in  which 
that  court  decided  that  the  City  Bank,  acting  as  the  defen- 
dants did  here,  in  a  transaction  very  similar,  were  warranted 
in  giving  up  a  bill  of  lading  which  accompanied  a  draft  upon 
acceptance  of  the  draft  by  the  person  to  whose  care  the  pro- 
duce had  been  consigned. 

The  two  cases,  we  think,  are  undistinguishable  in  prin- 
ciple. 

The  defendants  in  this  case  had  no  reason  to  suppose  that 
they  were  expected  or  desired  to  do  any  thing  out  of  their 
ordinary  course  of  business  as  bankers.  For  all  they  can  bo 
assumed  to  have  known,  Thomas  Clarkson  and  Company,  of 
Milwaukee,  and  Clarkson,  Hunter,  and  Company,  of  Toronto, 
were  wholly  independent  firms,  having  no  identity  in  busi- 
ness or  interest.  Whether  the  wheat  came  to  Clarkson, 
Hunter,  and  Company,  as  purchasers  of  it,  who  were  expected 
to  accept  a  bill  for  the  price,  or  as  agents,  who  had  been 
drawn  upon  by  Thomas  Clarkson  &  Co.,  in  order  to  obtain 
advances  from  the  plaintiffs  by  way  of  discount  at  Milwaukee, 
the  defendants  cannot  be  assumed  to  have  known,  and  it 
was  no  part  of  their  business  to  enquire.  If  Clarkson, 
Hunter,  &  Co.  had  been  vendees  of  the  wheat,  the  property 
in  it  would  have  been  vested  in  them  when  it  came  into  their 
possession  as  consignees  upon  delivery  in  pursuance  of  the 
direction  on  the  bill  of  lading,  and  when  they  accepted  bills 
for  the  price,  except  under  special  circumstances  ;  and  if  the 
defendants  had  been  told  that  Clarkson,  Hunter,  &  Co. 
were  not  vendees,  but  only  agents  to  whom  the  wheat  had 
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been  consigned,  and  upon  whom  Thomas  Clarkson  &  Co., 
the  shippers,  had  drawn  the  bill  which  came  with  the  bill  of 
lading,  they  would  have  been  warranted  in  inferring  that 
the  bill  was  drawn  against  the  wheat  so  consigned,  and  that 
the  intention  of  the  transaction  was  to  enable  them  to  make 
market  of  the  wheat  while  the  bill  was  current,  so  as  to 
enable  them  to  meet  it  at  maturity  in  case  they  should 
accept. 

In  Sheridan  v.  The  New  Quay  Company  (4  C.  B.  N.  S. 
639)  Mr.  Justice  Willes  observed,  "  The  sending  a  bill  for 
acceptance  through  an  agent,  to  whom  the  bill  of  lading  is 
also  sent,  is  evidence  that  the  delivery  is  conditional  on  the 
acceptance  of  the  bill." 

We  refer  also  to  Bryans  v.  Nix  (4  M.  &  W.  775),  Cuming 
V.  Brown  (9  East  506),  Barrow  v.  Coles  (3  Camp.  92), 
Coxe  V.  Harden  (4  East  211),  Abbott  on  Shipping,  270,  and 
to  chapters  4  and  11,  in  part  iv.  of  that  work,  also  to  Waring 
V.  Cox  (1  Camp.  369),  and  to  Story  on  Agency,  sec.  111. 

Here  the  wheat  got  into  the  possession  of  the  consignees 
with  the  privity  of  the  plaintiffs,  and  not  because  of  the  de- 
livery to  them  of  the  bill  of  lading  by  the  defendants,  which 
is  complained  of.  By  accepting  the  bill  drawn  upon  them 
they  entitled  themselves  to  the  bill  of  lading  which  accom- 
panied it,  and  which,  without  special  instructions  to  the  con- 
trary, the  defendants  were  left  to  assume  had  been  sent  to 
them  for  no  other  purpose  than  to  enable  the  consignees  to 
see  that  they  were  to  be  vested  with  full  control  over  the 
property  if  they  accepted  the  bill. 

If  any  thing  else  had  been  intended  the  plaintiffs  would 
hardly  have  selected  a  bank  as  their  agent,  for  they  could 
not  expect  of  them  that  they  would  undertake  that  kind  of 
agency,  which  would  require  them  either  to  take  the  10,000 
bushels  of  wheat  into  their  possession,  and  retain  it  during 
the  forty-five  days,  or  that  they  should  keep  a  constant 
watch  upon  the  conduct  and  circumstances  of  the  assignees, 
in  order  that  they  might  step  in  with  the  bill  of  lading,  (if 
they  retained  it,)  and  exercise  the  rights  of  the  consignors 
as  soon  as  they  suspected  insolvency. 

In  most  of  the  cases  we  have  cited  the  questions  that 
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were  raised  were  between  the  consignor  and  consignee,  or 
some  third  party,  in  which  the  right  to  transfer  or  to  take 
or  retain  the  property  under  particular  circumstances  had 
come  in  question,  and  the  right  of  the  agent  or  factor  to 
whom  the  goods  were  consigned,  and  who  had  accepted  bills 
drawn  against  the  property,  came  incidentally  rather  than 
directly  in  question. 

This  is  an  action  by  the  plaintiffs,  who  were  not  the  ship- 
pers, in  which  they  charge  the  defendants  with  culpable 
negligence  in  delivering  to  the  shippers'  consignee  the  cargo, 
against  which  the  consignors  had  drawn  upon  the  consignees, 
upon  the  acceptance  by  the  consignees  of  the  draft  so  drawn ; 
and  besides  what  seems  to  be  the  strict  legal  rights  of  the 
parties  in  such  a  transaction,  it  is  material  to  consider  that 
what  is  complained  of  as  neglect  is  the  dealing  with  the  bill 
of  lading  in  the  same  manner  only  as  under  such  circum- 
stances bills  of  lading,  according  to  the  evidence,  are  usually 
dealt  with  here  by  banks  or  by  other  agents. 

There  is  also  in  this  case  the  peculiar  fact,  that  the  parting 
with  the  bill  of  lading,  which  is  complained  of,  is  not  shewn 
to  have  occasioned  the  loss  of  which  the  plaintiffs  com- 
plained. 

We  think  it  clear  that  the  verdict  was  properly  given  for 
the  defendants,  and  that  the  rule  nisi  should  be  discharged. 

Eule  discharged. 


Burke,  Assignee  of  the  Sheriff,  v.  Glover  and 
McTavish. 

Replevin — Reference  to  arbitration — Discharge  of  sureties. 

An  action  of  replevin,  -with  all  matters  in  difference  between  the  parties',  was 
referred  to  arbitration,  and  decided  in  favour  of  the  defendant,  who  then 
sued  the  sureties  on  the  replevin  bond.  On  motion  to  stay  proceedings,  on 
the  ground  that  they  were  discharged  by  the  reference,  defendants  swore 
that  they  had  not  consented  to  the  reference,  and  the  plaintiff  in  answer 
shewed  that  they  were  aware  of  it  and  did  not  object,  but  attended  at  the 
arbitration,  and  that  one  of  the  defendants  had  asked  the  plaintiffs'  at- 
torney for  time. 

Held,  that  as  consent,  on  these  affidavits,  could  not  be  assumed,  defendants 
were  discharged ;  and  the  rule  was  made  absolute. 


McBride  obtained  a  rule  on  the  plaintiff  to  shew  cause 
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why  all  proceedings  against  the  defendants,  as  sureties  for 
the  due  performance  of  the  replevin  bond  given  by  them  and 
one  Matthew  McDermid,  on  which  this  action  was  brought, 
should  not  be  stayed,  and  why  the  costs  of  the  action  and  of 
this  application  should  not  be  paid  to  the  defendants,  on  the 
ground  that  the  action  of  replevin  was  referred  to  arbitra- 
tion by  the  plaintiff  and  the  defendant  in  that  suit,  without 
the  consent,  privity,  or  knowledge  of  the  present  defendants, 
(the  sureties  in  the  bond,)  or  either  of  them. 

McTavish,  one  of  the  defendants,  made  an  affidavit  that 
the  replevin  suit  was  entered  for  trial  at  the  assizes  in  Co- 
bourg,  in  April,  1858  :  that  a  verdict  was  agreed  upon, 
subject  to  the  award  and  determination  of  these  arbitrators, 
to  whom  that  suit  and  all  matters  in  difference  between  the 
parties  were  referred,  without  the  knowledge  or  consent  of 
either  him,  McTavish,  or  of  his  co-surety,  Glover :  that  the 
arbitrators  not  only  arbitrated  upon  the  replevin  suit,  but  on 
all  other  matters  in  difference  between  the  parties  to  such 
suit,  without  the  knowledge  or  consent  of  him,  the  defend- 
ant ;  and  that  an  award  was  given  in  favour  of  Burke,  the 
defendant  in  replevin,  and  judgment  entered  against  the 
plaintiff :  that  this  action  had  been  commenced  nevertheless 
on  the  bond ;  and  that  he  believed  Burke  had  been  paid  the 
amount  of  his  claim  against  McDermid,  the  defendant. 

The  other  defendant.  Glover,  made  an  affidavit  to  the 
same  effect. 

Hector  Cameron  shewed  cause,  and  cited  Archer  v.  Hale, 
4  Bing.  464  ;  Hutt  v.  Gilleland,  1  U.  C.  R.  540. 

For  the  plaintiff.  Burke,  an  affidavit  was  filed,  made  by 
himself,  in  which  he  swore  that  Edward  McTavish  (one  of 
the  sureties)  consented  that  the  replevin  suit  should  be  left 
to  arbitration :  that  McTavish  attended  at  the  assizes,  and 
also  at  the  arbitration  as  a  witness  for  McDermid,  and  was  • 
sworn  and  gave  evidence  for  McDermid  at  the  arbitration. 

The  attorney  for  the  plaintiff  in  this  suit  also  swore  that 
McTavish  attended  at  the  assizes,  and  was  aware  of  all  that 
occurred  when  the  cause  was  referred,  and  made  no  objection, 
but  thought  it  more  convenient  for  all  parties  that  the  said 
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cause  should  be  referred  :  that  both  of  these  defendants  (the 
sureties)  attended  at  the  arbitration,  and  McTavish  was 
examined  as  a  witness  for  McDermid  before  the  arbitrators : 
that  both  these  defendants  were  present  during  the  reference, 
and  appeared  to  be  as  much  interested  in  the  matter  as  the 
parties  themselves  :  that  since  the  reference  this  defendant, 
Glover,  had  repeatedly  begged  of  the  deponent  not  to  pros- 
ecute or  press  him  on  his  bond,  and  that  it  had  been  delayed 
in  consequence :  that  neither  McDermid  nor  these  defendants 
had  paid  any  thing  to  Burke,  the  plaintiff  in  replevin,  but 
that  this  deponent,  because  he  gave  time  to  the  defendants, 
had  had  to  satisfy  the  plaintiff  out  of  his  own  means,  and 
that  he  did  so  relying  on  what  the  defendant,  Glover,  told 
him  he  would  do  in  the  matter:  that  McDermid  left  this 
province  long  ago,  and  was  then  worth  nothing :  that  Mc- 
Tavish was  also  worth  nothing,  and  that  Glover,  the  other 
defendant,  was  the  only  responsible  party  that  could  be 
looked  to  for  payment. 

McBride  in  support  of  the  rule,  cited  Ruthven  v.  Ruth- 
ven,  5  U.  C.  R.  279 ;  Watson  on  Awards,  p.  16. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  cannot  be  denied  that  the  authorities  support  clearly 
the  discharge  of  the  sureties  in  this  replevin  bond,  when  all 
the  cases  are  examined,  of  which  Archer  v.  Hale,  (4  Bing. 
464,)  is  perhaps  the  most  material. 

The  reference  undoubtedly  occasioned  some  delay :  that 
is,  from  the  assizes  in  April  till  August,  when  the  award  was 
made. 

Then  also  the  reference  was  of  all  matters  in  difference 
between  the  parties,  and  not  merely  of  the  replevin  suit. 
This  took  the  matter  further  out  of  the  common  course  than 
if  the  replevin  suit  only  had  been  submitted.  Mr.  Pitman, 
in  his  treatise  on  Principal  and  Surety,  p.  213,  (note)  seems 
to  think  that  a  reference  of  the  suit  alone  is  a  departure 
from  the  contract  of  the  sureties,  which  contemplates  that 
they,  or  rather  their  principal,  shall  abide  by  the  legal  event 
of  the  litigation — that  is,  by  the  judgment  of  the  court 
founded  on  the  verdict  of  a  jury ;  and  that  it  is  such  a  devi- 


COMSTOCK  ET  AL.  V.  GALBRAITH. 


297 


ation  as  ought  to  be  held  to  relieve  the  sureties  from  their 
liability.  The  court,  however,  have  not  uniformly  looked 
•upon  the  question  in  that  light,  and  we  should  not,  we  dare 
say,  have  done  so  in  this  case,  if  the  reference  had  been  of 
the  suit  unmixed  with  other  matters,  and  if  it  had  been 
with  the  consent  of  the  sureties. 

As  regards  such  consent,  the  sureties  in  their  affidavits 
positively  deny  it,  while,  on  the  other  hand,  the  plaintilF 
asserts  on  oath  that  they  did  consent ;  but  he  does  not  make 
that  statement  distinctly  and  positively,  he  rather  desires 
it  to  be  inferred  from  their  being  present. 

We  have,  on  the  one  side,  the  fact  of  reference  undis- 
puted, while  on  the  plaintiff's  side  it  is  stated  that  the 
sureties  did  not  object,  though  they  were  present  and  aware 
of  it,  and  on  the  defendants'  side  it  is  sworn  that  they  were 
not  assenting. 

The  statement  which  goes  to  repel  the  effect  which  would 
otherwise  follow  the  fact  of  reference  is  contradicted,  and  we 
cannot  therefore  take  the  fact  of  consent  to  be  established. 
We  think,  therefore,  we  are  bound  to  made  the  rule  abso- 
lute, but  without  costs. 

Rule  absolute. 

(a)  See  Hutt  v.  Gilleland,  1  U.  C.  R.  540  ;  Ruthven  v.  Ruthven,  5  U.  C.  R. 
279;  Archer  v.  Hale,  4  Bing.  464;  Aldridge  v.  Harper,  10  Bing.  118; 
Bowmaker  v.  Moore,  3  Price  214 :  Moore  v.  Bowmaker,  7  Taunt.  97 ;  Ward 
V.  Henly,  1  Y.  &  J.  285 ;  ^lichael  v.  Myers,  G  M.  &  G.  702 ;  Watson  on 
Awards,  16  ;  Russell  on  Awards,  90. 
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Commission  io  take  evidence — Change  of  day  appointed. 

It  is  no  ground  at  tbe  trial  for  excluding  evidence  taken  under  a  commission, 
that  the  day  first  named  for  the  examination  was  changed  by  the  plaintiff 
and  another  appointed.  Such  an  objection,  if  available  at  all,  must  be 
taken  by  motion  before  the  trial. 

An  action  for  a  small  demand  on  the  common  counts, 
about  |31,  for  medicines  sent  by  the  plaintiffs  from  New 
York  to  defendant  in  this  country  upon  defendant's  order. 

At  the  trial,  at  London,  before  Robinson^  C.  J.,  to  prove 
that  the  medicines  were  enclosed  and  sent  from  New  York 
37  VOL.  XXI. 
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properly  addressed  to  the  defendant  evidence  was  taken  of  a 
clerk  of  the  plaintiffs,  who  was  examined  in  New  York  under 
a  commission.  '  * 

It  was  objected  before  the  evidence  was  read,  that  the 
plaintiffs'  attorney  had  given  defendant's  attorney  notice  of 
a  day  for  executing  the  commission,  and  that  afterwards 
there  was  another  day  appointed  of  which  defendant  had 
notice,  but  it  was  contended  that  the  first  day  named  could 
not  be  departed  from  by  giving  notice  of  another. 

Relying  on  that  objection,  or  for  other  reasons  not  shewn, 
there  was  no  cross-examination,  and  the  learned  Chief  Justice 
allowed  the  evidence  to  be  read^  on  which  the  jury  gave  a  ver- 
dict for  the  plaintiff. 

M.  C.  Cameron  moved  for  a  new  trial,  on  the  law  and 
evidence,  and  for  the  reception  of  improper  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  questions  are,  first,  what  evidence,  if  any,  appeared 
in  the  papers  themselves  to  make  out  the  objection;  and 
secondly,  is  there  any  thing  in  it,  and  ought  not  such  an 
objection  to  be  made  the  ground  of  a  motion  before  tlio 
trial,  to  exclude  the  evidence  under  the  commission. 

The  defendant  shews  by  the  notices  served  upon  him  that 
the  day  appointed  for  taking  the  evidence  in  New  York  had 
been  in  fact  twice  changed,  and  the  place  where  it  was 
to  be  taken  in  new  York  had  been  changed  once :  that 
notice  of  these  changes  had  been  given  in  sufiicient  time  to 
allow  the  defendant  or  his  attorney  to  cross-examine,  and 
it  is  not  shewn  why  he  did  not  attend ;  nor  does  it  appear  that 
the  defendant,  who  seems  to  rely  now  on  the  mere  fact  of  the 
day  first  named  being  departed  from  as  a  fatal  irregularity, 
took  any  steps  by  application  before  the  trial  to  exclude  the 
evidence  on  account  of  such  change. 

We  are  of  opinion  that  the  mere  fact  of  such  a  change 
in  the  appointment  could  not  be  rightly  held  to  be  a  good 
ground  at  the  trial  for  excluding  the  evidence. 

Rule  refused. 
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Austin  v.  Snyder. 

iMerference  with  water  privilege — Obstruction  of  race-way — Consol.  Stats.  U.C.^ 
eh.  47,  sec.  2. 

The  first  count  alleged  that  the  plaintiff  was  possessed  of  lands  near  ihe  river 
Otonabee,  and  by  reason  thereof  had  a  right  to  the  benefit  of  the  water 
to  work  his  mills  on  said  land,  and  that  the  defendant,  by  throwing  slabs, 
&c.,  into  the  stream,  had  wrongfully  obstructed  his  enjoyment. 

The  second  count  stated  that  a  certain  race-way  had  been  constructed  from 
a  dam  on  said  stream  to  the  said  land  of  the  plaintiff,  by  means  whereof 
so  much  of  the  water  as  was  necessary  for  the  purpose  of  working  the 
plaintiff's  mill  did  and  ought  to  flow  through  said  race-way,  but  that 
the  defendant  wrongfully  threw  slabs  and  pieces  of  timber,  &c.,  into  the 
stream  above  said  race-way,  which  sank,  and  prevented  the  water  from 
flowing  in  its  accustomed  manner  through  said  race-way  to  the  plain- 
tiff's  land,  and  so  hindered  the  plaintiff  in  his  enjoyment  of  the  said 
stream. 

It  appeared  that  the  plaintiff's  land  on  which  the  mill  stood  was  not  upon 
the  stream,  but  that  between  it  and  the  stream,  along  the  race-way,  a 
tract  of  land  intervened  belonging  to  one  R.,  from  whom  the  plaintiff  held 
a  lease,  giving  him  a  right  to  use  the  water.  Several  other  persons 
owned  mills  above  the  plaintiff,  who  were  also  sued  by  him  at  the  same 
assizes,  and  it  was  impossible  to  ascertain  how  much,  if  any,  of  the 
obstruction  was  caused  by  the  defendant,  and  how  much  by  the  others. 

Held,  that  this  evidence  supported  the  declaration :  that  the  plaintiff  was 
entitled  to  recover ;  and  that  the  uncertainty  as  to  the  amount  of  defend- 
ant's liability,  formed  no  ground  for  disturbing  the  verdict,  which  was 
for  mo. 

Held,  also,  that  as  the  injury  complained  of  was  caused  by  acts  made  wrong- 
ful by  statute  (Consol.  Stats.  U.  C.  ch.  47,  sec.  2),  and  such  as  the 
plaintiff  could  individually  recover  for,  it  was  unnecessary  to  refer  to  the 
enactment  in  the  declaration,  the  action  not  being  for  any  penalty  given 
by  it. 

The  declaration  stated  that  the  plaintiiF  was  possessed  of 
certain  lands  and  premises,  with  the  appurtenances,  adjacent 
and  near  to  the  river  or  stream  called  the  Otonabee,  and  that 
by  reason  thereof  the  plaintiiF  then  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy 
the  benefit  and  advantage  of  the  waters  of  the  said  stream, 
for  the  purpose  of  working  the  mills  of  the  plaintiiT,  erected 
and  being  in  and  upon  the  said  lands  and  premises  ;  and 
that  the  defendant,  by  the  throwing  of  slabs  and  pieces  of 
slabs  and  other  timber  into  the  said  stream,  had  wrongfully 
and  injuriously  obstructed  the  plaintilF  in  his  use  and  enjoy- 
ment of  the  waters  of  the  said  stream  for  the  purposes 
aforesaid. 

In  a  second  count  the  plaintiff  stated  that  he  was  pos- 
sessed of  certain  lands  and  premises  adjacent  and  near  to 
the  stream  or  river  called  the  river  Otonabee,  and  by  reason 
thereof  was  entitled  to  the  use  and  flow  of  the  said  stream 
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for  the  benefit  and  enjoyment  of  the  said  land  and  premises, 
with  the  appurtenances,  and  for  the  benefit  and  enjoyment 
thereof  a  certain  channel  or  race-way  was  constructed  from  a 
certain  dam  on  the  said  stream,  made  for  the  purposes  of  the 
said  channel  or  race-way,  to  the  said  lands  and  premises  of 
the  plaintiff,  and  by  means  of  the  said  channel  or  race-way 
so  much  of  the  waters  of  the  said  stream  as  was  necessary 
for  the  purpose  of  working  the  saw-mill  of  the  plaintiff, 
erected  and  being  in  and  upon  the  said  lands  of  the  plain- 
tiff, then  of  right  did  flow,  and  still  of  right  ought  to  flow, 
in  and  through  the  said  channel  or  race-way  to  the  said 
lands  of  the  plaintiff" ;  but  the  defendant,  intending  to  injure 
the  plaintiff  in  the  use  and  enjoyment  of  the  said  stream  for 
the  purposes  aforesaid,  and  by  the  means  aforesaid,  had 
wrongfully  thrown  and  did  wrongfully  continue  to  throw  into 
the  said  stream,  higher  up  the  same,  and  above  the  said  dam 
and  channel  or  race-way,  slabs,  and  pieces  of  slabs  and 
other  timber,  which  sank  in  the  said  stream,  and  into  the 
said  dam,  at  or  near  the  mouth  or  entrance  of  the  said 
channel  or  race-way,  and  by  so  sinking  they  obstructed  and 
prevented  the  waters  of  the  said  stream  from  flowing  in  its 
natural  and  accustomed  manner  in  and  through  the  said 
channel  or  race-way  to  the  said  lands  of  the  plaintiff ;  and  by 
these  means  the  defendant  wrongfully  and  injuriously  hin- 
dered and  prevented  the  plaintiff  in  his  use  and  enjoyment 
of  the  said  stream  for  the  purposes  aforesaid,  &c. 
The  defendant  pleaded,  first,  not  guilty. 

2.  That  the  plaintiff  was  not  possessed  of  the  lands  and 
tenements  as  alleged. 

3.  That  the  plaintiff  was  not  entitled  to  the  benefit  and 
advantages  of  the  waters  of  the  said  stream  or  river,  in 
manner  and  form,  &c. 

4.  That  the  damage  complained  of  was  caused  by  con- 
structing the  dam  mentioned  in  the  second  count  in  a  care- 
less and  improper,  unsafe  and  unskilful  manner,  without 
providing  necessary  waste-gates  to  afford  a  passage  for  large 
quantities  of  slabs,  bark,  driftwood,  saw-dust,  and  other  sub- 
stances, annually  floating  down  the  said  river. 

Issue  was  joined  on  these  pleas. 
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At  the  trial,  at  Peterborough,  before  Richards,  J.,  it  was 
proved  that  there  were  many  raills  besides  that  of  this  defen- 
dant above  the  plaintiff's  dam:  that  the  plaintiff 's  mills 
were  obstructed  in  their  working  by  an  accumulation  of 
slabs  and  pieces  of  slabs  at  the  entrance  from  the  river  into 
his  race-way  seemed  to  be  clear,  and  that  he  had  suffered 
much  damage  from  it,  but  it  was  difficult  to  prove  certainly 
that  a  part  of  the  injury  was  occasioned  by  any  slabs  thrown 
into  the  river  at  the  defendant's  mill,  and  impossible  to 
ascertain  for  what  portion  of  the  injury  the  defendant  could 
justly  be  held  responsible.  The  jury  could  only  endeavour 
to  make  from  the  evidence  a  probable  conjecture.  It  appeared 
that  the  land  in  question  was  not  actually  upon  the  river,  but 
near  it,  and  that  the  land  between  it  and  the  river,  through 
which  the  race-way  ran,  belonged  to  one  Rogers,  who  had 
executed  a  lease  of  the  mill,  with  the  appurtenances,  and  the 
right  to  use  a  sufficient  quantity  of  water  to  drive  the  ma- 
chinery specified,  to  the  plaintiff  and  one  Vanalstine,  and  that 
Vanalstine  had  assigned  to  the  plaintiff. 

The  defendant's  counsel  moved  as  ground  of  nonsuit  at 
the  trial,  that  t^e  plaintiff  had  failed  to  prove  that  he  was 
entitled  to  the  lands  in  the  declaration  mentioned,  or  to  such 
an  interest  in  them  as  gave  him  a  right  to  the  use  of  the 
waters  as  he  alleged,  or  that  he  was,  either  by  virtue  of  his  pos- 
session of  the  lands  or  otherwise,  entitled  to  the  use  and  flow 
of  the  waters  of  the  river  for  the  purposes  and  in  manner 
alleged :  (that  is,  that  he  had  no  right,  by  reason  of  any  thing 
stated  or  proved,  to  have  the  waters  of  the  river  run  into 
and  through  his  race-way,  which  would  be  diverting  them 
from  the  natural  course  of  the  stream.) 

Leave  was  reserved  to  move  for  a  nonsuit  on  these 
grounds,  and  the  jury  found  for  the  plaintiff  and  $40  dam- 
ages. 

Read,  Q.  C,  obtained  a  rule  nisi  for  a  nonsuit  on  the  leave 
reserved,  or  for  a  new  trial  on  the  law  and  evidence,  on  the 
ground  that  the  defendant  was  entitled  by  the  evidence  to  a 
verdict  on  his  second,  third,  and  fourth  pleas.  He  cited 
Beadsworth  v.  Torkington,  1  Q.  B.  782;  Brunton  v.  Hall, 
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lb.  792  ;  Gawkwellv.  Eussell,  26  L.  J.  Ex.  34;  Wo6d  v. 
Wand,  3  Ex.  748 ;  Sampson  v.  Hoddmott,  1  C.  B.  N.  S. 
590;  Mills  V.  Dixon,  4  C.  P.  222 ;  Tucker  v.  Pareii,  7  C. 
P.  269 ;  Mason  v.  Hill,  5  B.  &  Ad.  17. 

Adam  Crooks  shewed  cause,  and  cited  Embrey  v.  Owen, 
6  Ex.  369 ;  Dickinson  v.  The  Grand  Junction  Canal  Co.,  7 
Ex.  299;  Whaley  v.  Laing,  2  H.  &  N.  476;  Mason  v.  Hill, 
5  B.  &  Ad.  1;  Miner  v.  Gilmour,  12  Moo.  P.  G.  €.  131 ; 
Lord  V.  The  Commissioners  for  the  City  of  Sydney,  lb.  484 ; 
Chasemore  v.  Richards,  5  Jur.  N.  S.  873;  Addison  on 
Torts,  10,  63-4  ;  Rogers  v.  Dickson,  10  C.  P.  481 ;  Northam 
V.  Hurley,  E.  &  B.  665,  Consol.  Stat.  U.  C,  ch.  47,  sec.  2, 
ch.  48. 

Th^  facts  of  the  case  more  fully  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  evidence  upon  the  trial  proved,  we  think,  that  there 
was  a  great  obstruction  to  the  entry  of  the  water  of  the 
river  Otonabee  into  the  raceway  which  led  from  the  mill- 
pond  to  the  plaintiff's  mill,  occasioned  by  slabs  and  parts  of 
slabs  thrown  into  the  river  at  the  mills  above  the  race-way, 
some  of  them  a  long  distance  above.  It  was  proved  that  the 
slabs,  and  what  are  called  grindings,  which  are  parts  of 
slabs  which  have  been  crushed  into  pieces  before  being 
thrown  in,  collected  in  large  quantities  at  the  end  of  the 
pond  above  and  near  to  the  plaintiff 's  race-way,  and  formed 
into  a  solid  mass,  the  grindings  filling  up  the  interstices 
among  the  slabs. 

The  effect  of  this  was  to  lesseh  the  quantity  of  water  in 
that  part,  to  obstruct  its  passage  into  the  race-way,  and  to 
force  it  on  one  side  away  from  the  race-way,  and  down  the 
natural  channel  of  the  river. 

That  the  plaintiff  suffered  great  damage  from  the  obstruc- 
tion was  proved  clearly.  His  claim  was  confined  to  the 
year  1860. 

The  difficulty  was  in  making  it  clear  for  what  portion  4f 
the  injury  the  defendant,  or  any  other  proprietor  of  any 
other  mills  on  the  stream  higher  up  the  stream,  could  be 
justly  held  liable.    Several  actions  had  been  brought,  and 
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were  tried  at  the  same  assizes,  against  other  mill  owners  ; 
each  defended  on  his  own  ground,  and  was  in  no  manner 
responsible  except  for  such  injury  as  he  had  himself  occa- 
sioned by  the  slabs  that  had  been  thrown  in  by  himself  or 
his  workmen  at  his  own  mill. 

It  was  impossible  to  shew  clearly  what  proportion  the 
defendant  in  each  action  had  contributed  to  the  grievance 
complained  of.  They  clearly  could  not  have  been  all  made 
jointly  liable,  and  it  could  be  no  reason  why  one  of  the 
wrongdoers  should  not  be  held  individually  liable  for  such 
wrong  as  he  had  done,  because  other  mill-owners  had  indi- 
vidually committed  similar  wrongs. 

If  an  arbitration  had  been  held  between  the  plaintiff  and 
all  the  parties  sued,  an  arbitrator  would  attempt  to  settle  in 
the  first  place  what  damage  the  plaintiff  had  suffered  on  the 
whole,  and  then  he  might  have  endeavoured  to  apportion  as 
he  best  could  upon  the  evidence  what  portion  of  the  whole 
damage  each  should  pay,  but  this  could  not  be  so  easily  done 
by  different  juries  disposing  of  different  actions.  It  may 
have  been  attempted,  and  perhaps  it  was,  to  take  care  that 
the  verdicts  in  all  the  cases  did  not  make  up  together  an 
amount  much  exceeding  the  whole  damage  the  plaintiff  had 
proved. 

Supposing  any  difficulty  on  that  head  avoided  so  far  as  it 
could  be,  then  there  was  the  difficulty  of  making  out  with 
any  tolerable  degree  of  certainty  what  proportion  of  slabs 
had  come  down  from  each  mill,  especially  when  we  consider 
that  the  grindings,  as  they  are  called,  could  not  well  be 
traced  to  have  come  from  one  mill  more  than  another, 
though  when  whole  slabs  happened  to  be  marked,  and  the 
mark  known,  they  would  afford  some  material  for  calcu- 
lation. 

It  is  to  be  assumed  that  the  jury  did  as  well  as  they 
could  in  the  perplexity  of  the  case,  and  took  care  to  keep 
within  bounds.  We  do  not  see  that  any  good  ground  has 
been  made  out  for  disturbing  the  verdict  so  far  as  regards 
the  amount  of  damages,  or  the  sufficiency  of  the  testimony 
to  prove  the  defendant  liable. 

And  that  the  defendants  could  all  of  them  have  avoided 
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doing  the  injury  complained  of  by  burning  the  slabs,  or 
otherwise  getting  rid  of  them,  cannot  be  doubted.  If  they 
could,  and  have  without  necessity  done  a  wrong  to  the 
plaintiff  by  throwing  them  into  the  river,  and  leaving  them 
to  go  wherever  the  stream  would  take  them,  then  they  must 
be  liable  to  make  compensation  for  that  wrong,  which  indeed 
this  defendant  does  not  we  think  dispute. 

But  he  objects  that  the  plaintiff  has  no  right  of  action, 
for  these  reasons,  that  he  is  not  what  is  called  a  riparian 
proprietor,  his  land  not  being  adjacent  to  the  river :  that 
his  race-way  leads  from  the  pond — in  other  words,  out  of 
the  river,  for  the  pond  it  seems  at  that  place  is  a  natural 
basin,  that  had  always  been  covered  with  water  before  any 
dam  was  there,  though  the  water  in  the  pond  was  not  so 
deep  :  that  between  his  race-way  and  his  mill,  which  is  a 
considerable  distance  below  the  pond,  there  is  a  tract  of 
land  of  some  width  belonging  to  another  party,  and  lying 
between  his  race-way  and  his  mills,  along  the  whole  course 
of  the  race-way ;  so  that  what  the  plaintiff  is  in  fact  claim- 
ing is  a  right  to  divert  part  of  the  water  of  the  river,  and 
carry  it  through  this  race-way ;  and  what  he  complains  of 
is,  that  by  the  obstruction  from  the  slabs  thrown  in,  the 
entrance  to  his  race-way  or  dam  is  to  a  great  extent  closed,  and 
the  water  thrown  off  from  it  into  the  natural  course  of  the 
river,  to  his  great  injury  as  owner  or  tenant  of  the  mills 
below. 

There  are  two  actions  pending  in  the  Court  of  Common 
Pleas  by  this  plaintiff,  Austin,  against  the  owners  of  other 
mills,  for  wrongfully  throwing  slabs  into  the  river  above, 
and  thereby  contributing  in  part  to  the  very  injury  that  he 
complains  of  in  this  suit.  The  declaration  is  the  same  in 
these  actions  as  in  this  against  the  defendant  Snyder,  and 
upon  the  trial  the  same  objections  were  taken  to  the  plain- 
tiff's right  to  recover  upon  the  pleadings  and  evidence  as 
have  been  taken  in  this. 

The  case  of  Northam  v.  Hurley  (1  E.  &  B.  665)  goes  far, 
we  think,  to  support  the  plaintiff's  right  to  recover  on  the 
declaration  as  it  is  framed  in  the  present  case  and  in  the 
others,  though  it  is  not  exactly  applicable,  because  in  that 
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case  the  plaintiff's  land,  as  we  read  the  case,  was  upon  the 
same  stream  as  the  defendant's ;  but  perhaps  in  substance 
these  cases  are  not  distinguishable  from  it.  It  is  true,  as 
stated  in  this  declaration,  that  the  plaintiff  was  possessed  of 
lands  and  premises  near  the  river ^  and  that  bj  reason  of  his 
possessing  those  lands  he  had  a  right  to  the  advantage  of  the 
waters  of  the  stream  for  the  purpose  of  working  his  mill,  for 
by  his  lease  from  Rogers  he  had,  as  it  was  shewn,  a  right  to 
the  use  of  the  waters,  as  Rogers  had,  who  owns  the  land  all 
the  way  to  the  river  ;  and  under  such  a  state  of  things  the 
case  of  Northam  v.  Hurley  does  seem  to  support  the  plain- 
tiff's assertion,  that  by  reason  of  the  possession  of  lands  near 
the  river  he  has  a  right  to  the  use  of  the  water,  for  Rogers 
could  have  taken  a  portion  of  the  water  of  the  river,  and  led 
it  to  his  mills  below,  except  as  to  any  person  above  him  who 
could  truly  complain  of  being  injured  by  such  diversion. 

The  Court  of  Common  Pleas,  upon  the  case  argued  before 
them,  have  come  to  the  conclusion  that  the  legal  objections, 
either  as  to  the  form  of  declaration  or  as  to  the  variance 
between  the  evidence  and  the  declaration  in  regard  to  the 
right  claimed  by  the  plaintiff,  arc  not  entitled  to  prevail, 
and  we  have  seen  the  judgment  which  they  are  prepared  to 
pronounce  in  the  case. (a)  We  incline  to  the  same  opinion, 
though  in  going  through  the  many  cases  cited  we  have  met 
with  dicta  of  the  learned  judges  which  it  did  not  appear  to 
us  easy  to  reconcile  with  the  language  of  the  court  in  Northam 
v.  Hurley. 

It  is  further  to  be  considered,  as  applying  to  all  these 
actions  brought  by  the  different  plaintiffs,  that  the  injury 
which  the  defendants  are  charged  with  is  shewn  to  have 
proceeded  from  acts  prohibited  by  our  statute,  Consol. 
Stats.  U.  C,  ch.  47,  sec.  2,  namely,  throwing  slabs  and 
other  stuff  into  a  stream ;  and  that  the  plaintiff,  as  an 
individual  suffering  a  private  and  particular  damage  from 
the  public  wrong,  is  clearly  entitled  to  sue  for  such  damage. 
In  suing  upon  that  ground  we  do  not  consider  that  he  is 
bound  to  make  reference  to  the  statute,  for  he  is  not  suing 

(fl)  The  cases  referred  to  are  Austin  v.  Shaw  and  Austin  v.  Dickson, 
deciaed  in  this  term,  and  not  yet  reported. 

38  VOL.  XXI. 
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for  any  specific  penalty  given  by  the  statute,  and  we  are 
bound  to  know  that  by  the  public  law  the  act  complained  of 
IS  in  itself  unlawful ;  and  the  plaintiff  has  set  forth,  and  has 
shewn,  that  by  reason  of  his  possessing  land  and  a  mill  near 
the  river  he  suffers  a  peculiar  damage  from  the  unlawful 
act  of  the  defendant. 

We  do  not  differ  from  what  we  find  to  be  the  opinion  of 
the  Court  of  Common  Pleas  on  the  questions  involved,  and 
indeed  it  would  be  very  embarrassing  to  have  conflicting 
opinions  in  the  two  courts  in  actions  by  the  same  plaintiff 
depending  on  precisely  similar  facts. 

In  our  opinion  the  defendant's  rule  should  be  discharged. 

Rule  discharged,  (a) 


Mewburn  v.  Street. 

Lottery — Information  io  forfeit  land  sold — Practice. 

Where  an  information  was  filed  by  a  common  informer,  under  12  Geo.  II., 
ch.  28,  to  forfeit  lands  illegally  sold  by  defendant  by  lottery,  the  court, 
the  plaintiff  not  objecting,  allowed  the  owner  of  a  portion  of  the  lands, 
who  was  not  in  possession,  and  had  not  been  served  with  the  information, 
to  come  in  and  defend. 

Semble,  however,  that  the  interest  of  such  owner  could  not  have  been  affected 
by  a  judgment  obtained  against  defendant. 

Cooper  obtained  a  rule  on  the  plaintiff  to  shew  cause  why 
Ira  Spaulding,  who  was  interested  in  the  lands  mentioned 
in  the  information  filed  in  this  cause,  should  not  have  leave 
to  appear  fo  and  defend  the  suit,  and  why  he  should  not 
have  two  weeks'  time  to  plead  to  the  information,  with  leave 
to  plead  double  and  demur,  and  to  plead  such  pleas  as  were 
set  forth  and  attached  to  the  affidavits  and  papers  filed. 

The  information  was  by  the  plaintifi*,  as  a  common  informer, 
suing  in  his  own  person.  It  set  forth,  in  substance,  that 
lots  six  and  seven  in  the  fourth  concession  of  Barton,  were 
on  the  15th  of  July,  1853,  by  defendant  Street  unlawfully 
exposed  to  sale  and  sold  in  the  city  of  Hamilton  by  lottery, 

(a)  There  was  another  action  brought  by  the  same  plaintiff  against 
another  defendant,  Hughson,  the  declaration  being  the  same  as  in  this  case. 
The  jury  there  found  also  for  the  plaintiff,  and  $200  damages,  and  a  rule 
nisi  obtained  by  Eccles,  Q.  C,  for  a  nonsuit  or  new  trial,  was  discharged  for 
the  reasons  above  given. 
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to  certain  persons  unknown  to  the  informant,  contrary  to 
the  statute  12  Geo.  11.,  ch.  28,  against  excessive  and 
deceitful  gaming,"  whereby  the  said  lands  became  forfeited, 
under  the  provisions  of  that  statute,  to  such  person  as  should 
sue  for  the  same,  &c.  ;  and  the  plaintiff  prayed  that  the  said 
lands  might  for  the  cause  aforesaid  be  and  remain  forfeited 
to  him. 

This  rule  was  moved  on  an  affidavit  of  J.  VV.  Kerr,  that  he  was 
on  the  26th  of  October,  1861,  served  with  a  notice,  as  a  party 
in  possession  of  the  lands  in  the  information  :  that  Ira  Spaul- 
ding,  at  that  time  and  still  residing  in  Maryland,  in  the  United 
States  of  America,  was  the  person  entitled  to  the  fee  simple 
in  the  portions  of  the  said  lands  in  possession  of  the  deponent, 
Kerr,  as  trustee  of  his,  Kerr's,  wife  :  that  he'was  instructed 
to  defend  this  action  on  behalf  of  Spaulding,  as  regarded 
the  portion  of  the  lands  so  owned  by  Spaulding,  and  that 
the  time  mentioned  in  the  notice  for  pleading  had  expired  : 
that  he  had  applied  for  further  time  to  plead,  and  it  had 
been  refused :  that  Spaulding  was  not  served  with  a  copy  of 
the  notice,  and  that  the  same  Avas  not  directed  to  Kerr  as 
his  agent :  that  he  believed  Spauldmg  had  a  good  defence 
on  the  merits,  as  respected  that  part  of  the  land  which  was 
claimed  by  Spaulding,  and  which  was  in  possession  of 
deponent,  Kerr. 

The  notice  served  was  addressed  to  Kerr  and  twelve  other 
persons.  It  informed  tliem  of  the  information  being  filed, 
stating  its  substance,  and  gave  notice  that  a  rule  to  plead  to 
the  information  within  eight  days  from  service  thereof  was 
on  the  18th  of  October,  1861,  served  on  defendant.  Street, 
and  that  this  notice  was  served  on  them  respectively,  to  the 
intent  that  if  they  claimed  any  interest  in  the  premises,  or 
any  part  of  them,  they  might  plead  to  the  information,  or 
procure  themselves  to  be  made  defendants  in  this  action,  or 
take  such  other  proceedings  as  they  might  be  advised. 

Another  affidavit  was  filed  by  the  attorney  of  Spaulding, 
in  support  of  the  application  that  he  might  be  allowed  to 
plead  and  demur,  giving  his  grounds  for  demurring,  and 
copies  of  the  pleas  which  he  desired  to  file. 

Burton  appeared  for  the  plaintiff,  but  did  not  object  to 
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the  application  in  case  the  court  should  think  it  proper  to 
be  granted. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing  in  the  Common  Law  Procedure  Act  to 
found  this  application  upon.  New  defendants  may  be  added 
after  pleas  in  abatement,  upon  their  written  assent,  and  by 
way  of  amendment,  but  the  provision  for  that  is  inapplicable 
to  the  circumstances  of  this  case. 

We  can  find  nothing  in  the  law  and  practice  respecting 
penal  actions  to  countenance  such  a  proceeding  as  is  desired 
here,  nor  to  shew  it  to  be  necessary.  What  is  done  in  actions 
of  ejectment  is  analogous,  where  a  party  having  an  interest 
to  defend,  either  as  landlord  or  otherwise,  is  enabled  to  come 
•  in  and  be  made  a  party,  and  this  is  done  to  prevent  his  being 
prejudiced  by  collusion  between  his  tenant  or  other  party  in 
possession  and  the  plaintiff  in  the  suit.  Of  course  the  eject- 
ment clauses  have  no  direct  application  to  such  an  action  as 
the  present. 

The  defendant  Spaulding  is  in  this  case  desirous  of  being 
made  a  defendant  and  being  allowed  to  plead,  and  it  is  to  be 
considered  that  the  plaintiff  does  not  object,  but  so  far  as  he 
may  he  assents  to  it.  On  that  ground  we  think  this  court 
may  sanction  what  is  assented  to,  and  permit  the  defendant 
to  plead  and  demur  as  he  desires ;  but  upon  the  condition  that 
the  demurrer  shall  be  argued  before  trial  of  any  of  the  issues 
in  fact,  unless  indeed  the  same  legal  points,  and  only  those, 
shall  be  brought  up  by  the  demurrer  as  by  the  demurrer  put 
in  by  Street,  which  is  now  before  us,  and  shall  have  been  de- 
termined on  that  demurrer. 

I  will  add  that  I  do  not  apprehend  at  present  that  Spauld- 
ing, or  any  other  occupant,  would  be  affected  in  any  interest, 
legal  or  equitable,  by  a  judgment  of  forfeiture  obtained  against 
Street,  for  I  assume  that  they  would  be  at  liberty  to  contest 
the  ground  of  forfeiture,  unless  indeed  they  hold  under  cer- 
tain circumstances ;  but  this  need  not  now  be  considered,  if 
we  grant  the  order  prayed,  which  we  think  by  the  assent 
given  we  may. 

Rule  absolute. 
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Iler  v.  Nolan  et  al. 


Crown  grant — Description  of  land — Disputed  boundary — Burden  of  proof. 

The  Crown  in  1836  granted  to  S.,  under  whom  the  defendants  claimed,  "  200 
acres,  more  or  less,  in  the  township  of  Colchester,  being  lot  number  41, 
in  front  on  lake  Erie,  in  the  said  township,"  and  describing  it  by  metes  and 
bounds  as  **  commencing  in  front,  on  lake  Erie,  at  the  south-east  angle 
of  the  said  lot ;  thence  north  175  chains  ;  thence  west  11  chains  46  links, 
more  or  less,  to  the  limit  between  lots  41  and  42;  thence  south  175 
chains,  more  or  less,  to  lake  Erie  ;  thence  easterly  along  the  shore  to  the 
place  of  beginning." 

In  1839  a  grant  issued  to  B.,  through  whom  the  plaintiflF  claimed,  for  88 
acres,  more  or  less,  "  being  composed  of  the  rear  parts  of  lots  41,  42  and 
43,  in  the  front  or  first  concession  of  Colchester,"  desciibed  as  commen- 
cing in  the  limit  between  lots  40  and  41,  at  the  distance  of  175  chains 
from  the  south-east  angle  of  the  said  lot  41  ;  then  north  25  chains  50 
links,  more  or  less,  to  the  allowance  for  road  in  the  rear  of  the  said  con- 
cession ;  then  west  34  chains,  71  links,  more  or  less,  to  the  limit  be- 
tween lots  43  and  20 ;  then  south  25  chains,  50  links,  more  or  less,  to  lands 
heretofore  granted  to  Thomas  Ferris  in  lot  43  ;  then  east  34  chains  71 
links,  more  or  less,  to  the  place  of  beginning. 

Held,  that  the  first  grant  must  be  taken  to  include  the  whole  of  lot  41  to 
the  second  concession,  notwithstanding  the  particular  description,  and 
therefore  that  nothing  could  pass  by  the  second  patent. 

The  defendants  claimed  under  a  lease  of  50  acres,  described  as  commencing 
in  rear  of  150  acres  of  the  lot,  and  running  back  43  chains  75  links,  exe- 
cuted in  1824  by  S.,  who  in  1826  conveyed  the  remaining  150  acres  to 
one  I.,  describing  it  as  commencing  in  front  on  lake  Erie  at  the  south 
east  angle  of  the  lot,  and  running  back  131  chains  25  links.  I.  had  a 
survey  made  in  1828,  and  a  post  was  then  planted  to  mark  his  north 
boundary.  It  appeared  that  the  defendants  never  questioned  this  limit, 
but  in  1858,  when  having  their  own  50  acres  surveyed,  they  directed  the 
surveyor  to  assume  it  as  their  southern  line.  They  afterwards  moved  their 
north  fence  further  back,  which  gave  rise  to  this  action. 

Held,  that  the  defendants,  who  appeared  to  have  their  full  50  acres  accor- 
ding to  the  old  limits,  must  shew  their  right  to  change  the  boundaries 
so  long  acquiesced  in,  and  that  it  was  unnecessary  for  the  plaintiff  in 
the  first  instance  to  prove  his  claim  by  actual  survey. 

The  point  of  commencement  "  in  front  on  lake  Erie,  at  the  south-east  angle 
of  the  lot"  means  the  south-east  angle  as  it  stood  at  the  time  the  grant 
issued,  and  not  a  point  shifting  with  the  encroachment  of  the  lake. 


Trespass,  for  entering  the  plaintiff's  land,  called  the  rear 
parts  of  41,  42,  and  43,  in  the  first  concession  of  the  town- 
ship of  Colchester,  and  cutting  down  wood. 

Pleas. — 1.  Not  guilty.    2.  That  the  said  land  was  not  the 


At  the  trial,  at  Sandwich,  before  Robinson^  C.  J.,  it 
appeared  that  the  action  was  brought  to  try  the  right  of  the 
plaintiff  to  what  he  claimed  as  the  rear  part  of  41,  in  the 
first  concession  of  Colchester.  No  part  of  lots  42  or  43  was 
in  fact  in  question. 

The  dispute  was  wholly  about  the  northern  or  rear  boun- 
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dary  of  lot  41,  which  fronted  on^  lake  Erie.  The  following 
documents  on  which  the  question  arose  are  stated  in  their 
order  of  time. 

On  the  20th  of  March,  1821,  the  Crown  granted  by  let- 
ters patent  to  John  Snyder,  in  fee,  "  200  acres,  more  or  less, 
in  the  township  of  Colchester,  being  lot  No.  41  in  front,  on 
lake  Erie,  in  the  said  township."  The  lot  was  described  as 
follows  :  "commencing  in  front  on  lake  Erie,  at  the  south 
east  angle  of  the  said  lot,  thence  north  one  hundred  and 
seventy-five  chains ;  thence  west  eleven  chains  forty-six 
links,  more  or  less,  to  the  limit  between  lots  numbers  41  and 
42 ;  thence  south  one  hundred  and  seventy-five  chains,  more 
or  less,  to  lake  Erie ;  thence  easterly  along  the  shore  to  the 
place  of  beginning. 

•  On  the  27th  of  March,  1824,  the  patentee,  John  Snyder, 
made  a  lease  to  Hannah  Snyder  (his  daughter,  now  wife  of 
Henry  Nolan,  one  of  the  defendants)  of  "  part  of  lot  No. 
41,"  containing  fifty  acres,  butted  and  bounded  as  follows, 
that  is  to  say,  "  commencing  in  front,  in  the  rear  of  one 
hundred  and  fifty  acres  of  said  lot,  at  the  south-east  angle ; 
then  north  forty-three  chains  seventy -five  links  ;  then  west 
eleven  chains  forty-six  links,  more  or  less,  to  the  limit  be- 
tween lots  No.  41  and  42 ;  then  south  forty-three  chains 
seventy-five  links,  more  or  less,  to  the  said  rear,  to  the  place 
of  beginning,"  to  hold  to  Hannah  Snyder  for  her  life,  and 
after  that  to  her  husband,  Henry  Nolan,  for  his  life,  if  he 
should  survive  her. 

There  was  evidently  an  omission  in  this  description  of  the 
southern  limit  of  this  tract  of  50  acres,  but  that  is  of  no 
importance  to  the  present  question. 

It  is  to  be  remarked,  too,  that  the  "  lot  41"  only  is  men- 
tioned, without  mentioning  the  range  or  concession,  or  even 
the  township  in  which  it  lies ;  but  the  parties  seemed  wil- 
ling to  waive  any  difficulty  that  might  be  raised  on  that 
account. 

On  the  11th  of  March,  1826,  the  patentee,  John  Snyder, 
made  a  deed  of  bargain  and  sale  to  Solomon  Her,  of  all  and 
singular  that  certain  parcel  or  tract  of  land  in  Colchester, 
"  being  part  of  lot  No.  41,  and  containing  by  admeasure- 
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ment  one  hundred  and  fifty  acres,  be  the  same  more  or  less, 
and  butted  and  bounded  as  follows,  that  is  to  say,  "  com- 
mencing in  front  on  lake  Erie,  at  the  south-east  angle  of  the 
said  lot ;  then  north  131  chains  and  25  links ;  then  west  11 
chains  46  links,  more  or  less,  to  the  limit  between  lots  num- 
bers 41  and  42;  then  south  131  chains  25  links  to  lake 
Erie ;  then  easterly  along  the  shore  to  the  place  of  begin- 
ning. 

On  the  30th  of  December,  1839,  the  Crown  granted  to 
Charles  B.  Brush  in  fee,  by  letters  patent,  (upon  a  sale  for 
<£44  5s.  Od.)  "  all  those  parcels  or  tracts  of  land  in  the  town- 
ship of  Colchester,  in  the  county  of  Essex,"  &c.,  containing 
by  admeasurement  eighty-eight  acres,  be  the  same  more  or 
less,  being  composed  of  the  rear  parts  of  lots  numbers  41, 
42,  and  43,  in  the  front  or  first  concession  of  the  said  town- 
ship of  Colchester,  describing  the  land  as  follows:  ^'com- 
mencing in  the  limits  between  lots  numbers  40  and  41,  at 
the  distance  of  one  hundred  and  seventy-five  chains,  on  a 
course  north,  from  the  south-east  angle  of  the  said  lot  No. 
41 ;  then  north  twenty-five  chains  fifty  links,  more  or  less, 
to  the  allowance  for  road  in  the  rear  of  the  said  concession  ; 
then  west  thirty-four  chains  seventy-one  links,  more  or  less, 
to  the  limit  between  lots  43  and  20  ;  then  south  twenty-five 
chains  fifty  links,  more  or  less,  to  lands  heretofore  granted 
to  Thomas  Ferris  in  lot  43  ;  then  east  thirty-four  chains  sev- 
enty-one links,  more  or  less,  to  the  place  of  beginning." 

The  plaintiff  claimed  under  this  patent  to  Brush,  through 
a  conveyance  made  on  the  26th  of  February,  1841,  by 
Brush  to  one  Jacob  Her,  of  all  the  land  granted  by  the 
above  patent,  described  exactly  as  in  the  patent,  and  under  a 
conveyance  made  to  himself  by  Jacob.  Her  on  the  19th  of 
January,  1860,  of  the  same  lands,  described  in  the  same 
manner. 

And  the  dispute  was  between  him  and  the  defendants,  who 
represented  the  title  to  the  50  acres  under  the  lease  made 
by  John  Snyder  to  Hannah  Snyder,  wife  of  the  defendant 
Nolan. 

In  1828,  or  about  that  time,  Solomon  Her  had  a  survey 
made  by  Mr.  Wilkinson,  D.  P.  S.,  to  ascertain  the  rear  or 
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northern  limit  of  his  150  acres  of  lot  41,  and  a  post  was 
then  set  by  Mr.  Wilkinson  in  rear,  to  mark  what  he  found 
to  be  the  northern  limit.  There  was  no  proof  given  of  Mr. 
Wilkinson's  measurement.  He  was  not  called  as  a  witness 
upon  the  trial. 

But  it  was  proved  that  the  defendant  Nolan,  under  whom 
the  other  defendant  held  as  a  tenant,  had  the  fifty  acres 
which  he  was  entitled  to  hold  in  right  of  his  wife  surveyed 
in  1858,  by  Mr.  Alex.  Wilkinson,  Jun.,  who  was  also  a 
provincial  land  surveyor,  for  the  purpose  of  fixing  the  north- 
ern limit  of  that  tract.  In  making  this  survey,  Mr.  Wil- 
kinson, Jun.,  made  no  measurement  from  the  lake,  and  was 
not  requested  to  do  so,  for  the  defendant  Nolan  pointed  out  to 
him  the  stake  set  by  Mr.  Wilkinson's  father  in  1828,  and 
told  him  that  was  the  rear  limit  of  the  front  150  acres  of  the 
lot,  and  desired  him  to  measure  back  from  that  post,  and 
lay  oif  the  50  acres  as  described  in  the  lease. 

There  was  no  evidence  that  the  post  set  by  Mr.  Wilkin- 
son the  elder  in  1828  had  ever  been  questioned  by  the 
defendant  Nolan  till  about  two  years  ago,  when  the  defen- 
dants removed  their  f<.'nces  on  the  northern  limit  of  these  50 
acres,  so  as  to  enclose  about  six  or  seven  acres  of  land,  which 
the  plaintiff"  claimed  as  being  part  of  the  land  granted  by 
the  patent  to  Brush,  and  afterwards  conveyed  to  him. 

There  was  no  evidence  given  at  the  trial  to  shew  what 
would  be  the  northern  limit  of  150  acres  laid  off  from  the 
front  of  lot  41,  by  measuring  back  from  the  front  on  lake 
Erie,  as  the  bank  of  the  lake  now  is  ;  nor  any  attempt 
made  to  prove  to  what  extent  the  lake  had  encroached 
upon  the  land  at  that  point  since  1821,  when  the  patent  for 
lot  41  issued.  There  was  evidence  that  it  had  encroached 
very  considerably,  especially  within  a  few  years  past. 

The  learned  Chief  Justice  remarked  to  the  jury  that  as 
the  defendant  Nolan  had  acquiesced  so  long  in  the  survey 
made  in  1828,  and  had  pointed  out  Mr.  Wilkinson's  post  as  ' 
the  proper  point  to  start  ^'om  in  running  out  his  fifty  acres, 
and  as  it  seemed  to  be  conceded  that  he  held  full  fifty  acres 
within  his  fence  as  it  stood  before,  it  lay  upon  him  to  shew 
that  he  had  good  ground  for  carrying  his  fence  further  back, 
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as  he  had  done  lately ;  and  that  he  had  not  shewn  that  by 
giving  any  account  from  actual  measurement  made  from  the 
front,  in  order  to  establish  the  proper  point  of  commence- 
ment for  his  fifty  acres  by  first  laying  off  150  acres  in  front 
of  it.  Till  that  was  done,  it  did  not  appear  to  the  learned 
Chief  Justice  that  he  had  any  right  to  disturb  the  boundary 
by  going  further  north,  and  there  seemed  to  be  something 
unreasonable  in  the  defendants'  conduct  at  any  rate,  for 
they  were  clearly  entitled  to  occupy  fifty  acres  of  land  only, 
and  they  had  that  quantity  inclosed  already.  If  they  could 
make  out  that  they  were  entitled  to  go  further  north  with 
their  fifty  acres  than  they  had  done,  it  could  only  be 
because  the  owner  of  the  front  150  acres  was  entitled  to  go 
further  back  than  Mr.  Wilkinson's  post  planted  in  1828, 
and  as  the  50  acres  were  to  commence  at  the  northern 
limit  of  the  front  150  acres,  whatever  the  defendants  could 
by  any  survey  gain  in  the  rear  they  must  lose  in  front,  so 
that  it  was  hardly  worth  their  while  to  raise  any  question 
about  the  boundary. 

But  the  first  point  to  be  considered,  he  told  the  jury,  was 
whether  the  patent  made  to  John  Snyder  in  1821  did  not 
grant  the  whole  lot  41,  which  was  to  contain  200  acres 
more  or  less,  although  the  side  lines  had  by  the  description 
an  absolute  distance  given  to  them  of  175  chains.  If  it 
could  not  be  considered  that  any  part  of  lot  41  remained 
ungranted  after  that  patent  was  made,  then  there  was  no 
vacant  land  in  front  of  the  second  concession  line,  such  as 
the  Crown  Land  Department  assumed  to  sell  to  Brush  in 
1839,  and  the  plaintiff,  who  claimed  under  that  patent, 
would  have  no  ground  to  stand  on,  whatever  might  be  the 
contents  of  lot  41  in  front. 

As  the  first  patent  made  in  1821,  however,  made  no  men- 
tion of  any  concession,  but  granted  the  land  as  lot  No.  41, 
in  front  on  Lake  Erie,  there  appeared  to  him  to  be  ground 
for  argument  on  the  point  whether  that  patent  did  or  did  not 
necessarily  cover  all  the  land  up  to  the  second  concession 
line. 

He  reserved  leave,  therefore,  to  the  defendants  to  move  to 
enter  a  verdict  in  their  favour,  if  the  jury  should  give  their 
39  VOL.  XXI. 
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verdict  for  the  plaintiff,  which  he  recommended  them  to  do, 
assuming  for  the  present  that  the  patent  to  Snyder  made  in 
1821  did  not  go  beyond  175  chains  from  the  lake,  and  might 
therefore  have  left  vacant  land,  as  the  government  supposed, 
between  that  point  and  the  second  concession  line. 

The  jury  found  for  the  plaintiff,  assessing  the  damages  for 
the  trespass  at  ten  dollars. 

Bell  (of  Toronto)  moved  to  enter  a  nonsuit  or  a  verdict 
for  the  defendants  on  the  legal  point  above  mentioned,  or 
for  a  new  trial,  because  no  correct  survey  of  the  premises 
was  proved  at  the  trial  on  the  part  of  the  plaintiff,  to  shew 
his  right  to  a  verdict.  He  cited  Doe  dem.  Campbell  v. 
Crooks,  9  U.  C.  R.  639. 

0'  Connor  shewed  cause,  and  cited  Doe  dem.  Murray  v. 
Smith,  5  U.  C.  R.  225 ;  Henderson  v.  Harris,  10  C.  F. 
374;  Doe  Manning  v.  Ferguson,  R.  &  H.  Dig.  148. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  no  good  ground,  we  think,  for  a  new  trial  in  this 
case,  that  the  plaintiff  did  not  shew  himself  entitled  by 
proving  an  actual  survey  made  before  the  trial,  for  ascertain- 
ing the  northern  limit  of  the  land  which  the  defendants  had 
a  right  to  occupy  under  the  lease  made  to  Hannah  Snyder, 
now  the  wife  of  Nolan. 

It  was  the  defendants  who  took  upon  themselves  to  disturb 
the  state  of  things  which  had  long  been  acquiesced  in,  by  re- 
moving the  fence  further  north,  thereby  claiming  a,  right  to 
go  further  back  than  they  had  gone  before.  The  object  of 
the  survey  which  they  had  got  the  younger  Mr.  Wilkinson 
to  make,  was  to  fix  their  northern  limit,  and  having  adopted 
and  submitted  to  his  boundary  for  a  time  at  least,  they  should 
not  suddenly  have  extended  their  possession  without  being 
prepared  to  shew  upon  what  ground  they  did  it.  The  plain- 
tiff relied  upon  what  had  been  done  at  the  instance  of  the 
defendants  themselves  in  1858  for  settling  the  boundary,  until 
that  was  shewn  to  be  wrong.  It  is  strange  that  neither  party 
took  the  trouble,  before  tha  trial,  to  measure  the  distance 
from  either  the  northern  or  southern  limit  of  the  defendants' 
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fifty  acres  to  the  lake,  in  order  to  se6  whether  the  proprietor 
of  the  first  hundred  and  fifty  or  the  defendants  had  more  or 
less  than  the  proper  quantity.  'It  is  always  satisfactory  to 
know,  as  regards  quantity,  whether  either,  and  which  of  the 
parties,  has  a  right  to  complain,  though  there  are  many  cases 
in  which  that  alone  cannot  determine  the  point  in  litigation. 

In  the  present  case  a  difficulty  is  created  by  the  inexpe- 
dient method  of  laying  out  the  land  in  the  first  place  by  the 
government.  It  would  have  been  better  to  have  begun  by 
running  out  a  base  line  in  the  rear,  intended  to  form  the  front 
of  the  first  full  range  of  lots,  and  to  have  planted  posts  upon 
that,  and  then  to  have  described  the  lots  south  of  that  as  ex- 
tending from  the  line  so  posted  to  the  waters  of  the  lake,  or 
to  the  bank,  or  to  within  a  certain  distance  from  the  top  of 
the  bank.  Instead  of  that,  the  description  of  this  lot  41,  is 
made  to  commence  "  in  front  on  lake  Erie,  at  the  south-east 
angle  of  the  lot.''  That  must  be  taken  to  mean  the  south-east 
angle  of  the  lot  as  it  stood  at  the  time  of  the  grant  made,  and 
not  a  shifting  south-east  angle,  that  should  be  looked  for  fur- 
ther north  according  as  the  waters  of  the  lake  might  at  any 
future  time  be  found  to  have  encroached  upon  the  land. 

Upon  any  construction  of  the  description  in  the  grant 
which  would  make  the  front  limit  on  the  lake  a  shifting 
boundary,  with  the  view  of  entitling  the  owner  of  the  front 
lot  to  go  as  far  north  as  might  at  any  time  be  necessary  for 
making  out  his  200  acres,  the  concession  line  in  rear  and  the 
lots  immediately  north  of  it  might  be  interfered  with  in  a 
manner  ruinous  to  proprietors,  by  taking  from  them  their 
most  valuable  improvements. 

It  seemed  to  me  to  be  well  understood  at  the  trial  that  if  a. 
measurement  were  now  to  be  made  from  the  lake  such  a  dis- 
tance back  as  would  include  150  acres  of  land  to  be  taken 
out  of  this  lot  41  in  front,  the  southern  limit  of  the  50  acres 
leased  to  Hannah  Snyder,  which  were  to  commence  from  the 
north  end  of  the  150  acres  and  run  northerly,  would  be  found 
much  more  to  the  north  than  it  would  have  been  by  a  mea- 
surement made  in  1821,  and  perhaps  further  by  a  good  deal 
than  the  post  planted  by  Mr.  Wilkinson  in  or  about  the  year 
1828.    If  the  northern  limit  of  the  150  acres  could  be  so 
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shifted,  then  it  must  follow  that  the  northern  limit  of  the  50 
acres  would  be  shoved  further  north  also,  and  it  may  be  that 
it  was  under  this  idea  that  the  defendants  took  upon  themselves 
to  move  their  fences  in  upon  the  plaintiff's  occupation,  though 
they  did  not  give  evidence  of  a  survey  to  shew  what  would 
be  the  result  of  an  actual  measurement  from  the  lake  made 
at  this  day.  I  could  not  learn  certainly  from  any  thing 
proved  or  admitted  upon  the  trial,  whether  even  now,  not- 
withstanding the  encroachment  of  the  lake,  there  is  not  land 
enough  to  give  the  defendants  their  50  acres  as  their  fences 
formerly  stood,  after  150  acres  from  the  front  had  been  first 
measured  off. 

The  proprietors  of  the  150  acres  seem  not  to  be  com- 
plaining, and  the  evidence  shewed,  I  think,  that  the  defend- 
ants, measuring  from  their  old  boundary  to  the  south,  had 
fully  fifty  acres  before  they  shifted  their  fences  to  the  north. 

Under  this  state  of  things  we  must  say  that  it  was  incum- 
bent on  the  defendants,  rather  than  on  the  plaintiff,  to  shew 
what  conclusion  a  strictly  legal  and  correct  survey  would 
lead  to,  in  order  to  justify  their  removal  of  their  fences. 

We  do  not  therefore  think  there  is  any  good  ground  for 
granting  a  new  trial  merely  because  evidence  of  a  legal  sur- 
vey recently  made  was  not  given  by  the  plaintiff,  for  the 
plaintiff  might  stand  upon  his  previous  possession. 

Independently,  therefore,  of  the  legal  objection  which  has 
been  urged  as  a  ground  of  nonsuit,  we  think  the  plaintiff 's 
verdict  should  not  be  disturbed.  Upon  that  legal  objection 
the  defendants  had  leave  reserved  to  them  to  move,  and  I 
was  strongly  impressed  with  the  opinion  upon  the  trial  that 
they  would  be  found  entitled  to  prevail,  though  there  is  a 
peculiarity  in  the  description  in  the  patent  to  Snyder  which 
has  a  tendency  to  lessen  the  force  of  their  objection. 

It  does  not  grant  lot  41  as  being  in  any  range  or  conces- 
sion, but  as  being  lot  41  in  front  on  lake  Erie,  and 
containing  200  acres,  more  or  less  ;  and  it  describes  the 
length  of  the  lot  from  the  south-east  angle  on  the  lake  as 
175  chains  absolutely — that  is,  without  the  addition  of  "more 
or  less,"  and  without  saying  that  such  eastern  side  line  is  to 
go  to  any  concession  line,  or  other  line  in  rear. 
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The  government,  we  can  have  no  doubt,  meant  to  give 
Snyder  200  acres,  and  not  more  or  less.  The  words  "more 
or  less"  being  in  print  were  left  standing,  though  the  175 
chains  were  given  as  an  absolute  distance ;  but  there  was 
nothing  incorrect  in  that,  because  the  rear  line  being  on  a 
due  west  course,  the  western  side  line  of  the  lot  might  come 
to  the  lake  at  a  point  at  the  south-west  angle  on  the  lake, 
which,  being  more  or  less  southerly  than  the  place  of  begin- 
ning on  the  other  side,  would  make  the  western  side  line 
longer  or  shorter  than  the  eastern,  and  so  might  make  the 
contents  of  the  lot  either  more  or  less  than  200  acres. 

If  the  patent  to  Snyder  had  professed  to  grant  only  a 
part  of  lot  41  on  lake  Erie,  then  it  would  have  been  quite 
plain  that  the  north  end  of  the  175  chains  would  be  the 
northern  limit  on  the  east  side,  and  that  a  line  due  west 
from  that  would  have  been  the  rear  limit  of  the  whole  lot, 
whatever  might  have  been  the  length  of  the  west  side  line 
when  it  reached  the  lake  ;  but  the  patent  grants  lot  41,  and 
not  merely  a  part  of  it.  It  grants  therefore  the  whole  of 
that  lot,  just  as  a  patent  for  any  other  lot  is  always  under- 
stood to  carry  the  whole  lot,  without  regard  to  its  exact  con- 
tents, or  the  expressed  length  of  its  side  lines,  or  its  nominal 
width. 

Is  this  then  a  case  for  the  application  of  that  general 
principle  of  construction,  and  if  it  be,  how  are  we  to  know 
when  we  have  the  whole  lot  ?  The  plaintiff  insists  that  we 
have  the  whole  lot  when  we  have  gone  the  absolute  distance 
of  175  chains  from  the  lake,  as  the  bank  stood  in  1821,  if 
that  point  could  be  now  ascertained,  which  there  was  no 
attempt  to  shew  at  the  trial. 

Then  what  is  there  in  favour  of  or  against  that  which  the 
plaintiff  contends  for  ?  There  is  this  in  favour  of  it.  1st. 
That  the  distance  from  the  lake  is  given  as  an  absolute,  not 
as  an  uncertain  distance.  2nd.  That  the  copy  of  the  plan 
of  the  original  survey  obtained  from  the  Crown  Lands  office 
shews  the  grants  of  land  along  the  front  in  this  township  of 
Colchester  to  be  bounded  on  the  north  by  lines  drawn  due 
east  and  west  at  different  distances  from  the  lake,  according 
as  the  grant  is  of  a  larger  or  smaller  quantity  of  land,  thus 
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indicating  that  tlie  lots  were  not  meant  to  be  bounded  by  an 
even  concession  line  in  rear,  but  were  meant  to  be  parcels  of  i 
land  of  greater  or  less  extent  taken  off  from  the  front, 
according  to  the  number  of  acres  intended  to  be  granted. 

The  probability  is  that  the  government  placed  settlers  on 
the  front  of  the  township  long  before  they  issued  patents  to 
them,  and  before  they  had  surveyed  the  rear  into  conces- 
sions ;  and  that,  leaving  it  for  the  present  undetermined  where 
the  first  boundary  should  be  of  the  first  range  of  full  lots  in 
rear,  they  made  grants  in  front  which  according  to  the  size 
might  leave  more  or  less  land  still  vacant  between  them  and 
the  line  in  rear,  to  be  afterwards  laid  out  as  a  concession 
line.  i 

On  the  defendants'  side  it  is  to  be  considered  that  the 
Crown  in  1821,  when  they  made  the  patent  to  Snyder, 
owned  all  the  land  that  is  in  question  in  this  action,  and  the 
government  could  bestow  it  as  they  pleased  :  that  they  did 
grant  the  whole  of  lot  41  in  front  on  the  lake  by  a  patent 
which  expressed  the  quantity  to  be  200  acres,  more  or  less, 
which  was  therefore  capable  of  covering  more  or  less  land,  as 
its  proper  construction  might  require. 

2ndly.  That  at  that  time  (in  1821)  the  line  in  rear  of  the 
front  or  first  concession  had  been  laid  out ;  and  the  argument 
is,  that  when  they  granted  to  Snyder  lot  41  in  front,  they 
granted  him  the  whole  lot  to  the  rear  line  of  the  front  or 
first  concession,  whether  it  should  be  more  or  less  than  200 
acres. 

AndSrdly.  That  when  the  government,  18  years  afterwards, 
in  1839,  made  the  grant  to  Brush,  which  was  upon  a  sale, 
they  were  in  error  in  supposing  that  there  could  be  any 
vacant  land  between  the  lot  41  in  the  front  or  first  conces- 
sion and  the  concession  line,  for  that  they  evidently  under- 
stood that  lot  41  in  front  was  to  extend  to  the  allowance  for 
road  in  rear  of  the  first  concession,  as  the  description  in  that 
patent  shews — in  other  words,  to  the  second  concession  line ; 
and  that,  having  that  intention  and  understanding,  they 
nevertheless  assumed  to  grant  to  Brush  in  1839  the  rear 
part  of  lot  41,  the  whole  of  which  lot  they  had  in  1821 
granted  to  Snyder.    There  appears  to  be  a  difficulty  here 
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in  the  way  of  the  plaintiff 's  claim  which  cannot  fairly  be 
got  over.  Of  course,  if  the  patent  to  Brush  could  not  legally 
grant  any  land  south  of  the  second  concession  line,  by  rea- 
son of  the  prior  patent  to  Snyder,  then  the  plaintiff  has  no 
ground  to  stand  on,  and  his  action  wholly  fails. 

It  is  a  clear  principle  of  law,  which  has  been  always  acted 
upon  in  England,  and  in  our  courts  here,  that  if  a  lot  or  close 
be  granted  by  a  certain  name,  and  it  can  be  clearly  shewn 
what  land  the  lot  or  close  so  named  contains,  the  lot  as  named 
is  the  governing  feature  in  the  description,  and  it  will  pass 
by  the  grant  according  to  its  real  contents,  notwithstanding 
any  erroneous  description  of  it,  which  if  literally  carried  out 
would  either  narrow  or  extend  the  quantity  of  land.  As, 
for  instance,  if  one  grants  lot  A.,  and  in  describing  it  describes 
it  improperly,  lot  A.  will  nevertheless  pass  according  to  its 
real  boundaries  and  contents.  We  mean  that  this  is  a  gen- 
eral principle,  to  which,  however,  the  facts  of  a  particular  case 
may,  on  good  grounds,  some  times  constitute  an  exception. 

The  only  room  for  doubt,  we  think,  is  whether  the  lot  as 
granted  to  Snyder  must  be  taken  to  extend  to  the  second 
concession  line  in  rear,  and  whether  after  a  grant  made  of 
lot  41  by  the  first  patent,  any  thing  could  pass  under  a  sub- 
sequent grant  of  the  rear  part  of  lot  41  in  front  or  first 
concession. 

I  think  not,  but  I  am  not  so  entirely  confident  in  this 
opinion  that  I  would  have  differed  from  my  brothers  upon  it, 
if  they  had  come  to  another  conclusion,  having  regard  to  the 
particular  terms  of  the  patent  issued  to  Snyder  in  1821. 

They  both,  however,  take  the  same  view,  and  we  therefore 
make  absolute  the  rule  for  nonsuit. 

Rule  absolute  for  nonsuit. 
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VanWart  et  al.  v.  Carpenter. 

Guarantee — Construction — Not  addressed  to  person  guaranteed — Right  of  action. 
Defendant  addressed  to  I.  V.  &  Co.,  the  following  guarantee : 

«  Hamilton,  12th  April,  1856. 

«♦  Messrs.  I.  V.  &  Co.,  New  York. 

"  Gentlemen, — In  consideration  of  your  filling  the  orders  for  goods  from 
your  Birmingham  house,  of  J.  C.  &  Co.,  say  the  spring  importations,  I 
hereby  hold  myself  responsible  for  and  guarantee  the  payment  of  the 
same  to  you." 

I.  V.  &  Co.  were  the  agents  in  New  York  for  the  Birmingham  house 
referred  to,  whom  the  defendant  knew,  but  they  had  no  other  connexion 
with  them.    The  goods  having  been  furnished  to  J.  C.  &  Co.  : 

Held,  that  the  Birmingham  firm  could  sue  upon  the  guarantee,  if  intended 
for  their  benefit,  which  might  be  proved  by  parol  evidence. 

The  declaration,  stated  that  on  the  12th  of  April,  1856, 
in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  would  fill  certain  orders  for  goods,  being  spring 
importations,  before  then  ordered  by  one  Joel  Carpenter, 
the  defendant  agreed  to  hold  himself  responsible  for  and  to 
guarantee  to  the  plaintiffs  the  price  of  the  said  goods.  The 
plaintiffs  averred  that  they  did  immediately  after  fill  the 
said  orders,  and  sold  and  delivered  the  said  goods  to  the 
said  Carpenter :  that  the  period  of  credit  (namely,  six 
months)  agreed  upon  for  payment  of  the  price  had  expired : 
that  the  price  of  the  goods  was  £1363  7s.  4d.,  sterling,  or 
£1658  15s.  3d.,  currency:  that  although  Joel  Carpenter 
or  the  defendant  had  paid  to  the  plaintiffs  £450  on  account, 
yet  neither  had  paid  any  part  of  the  residue,  &c. 

Pleas. — 1.  Non-assumpsit.  2.  Denying  the  delivery  of 
the  said  goods,  or  any  part  thereof,  by  the  plaintiff  to  Joel 
Carpenter,  upon  the  terms  and  in  manner  and  form,  &c. 
3.  That  after  the  goods  had  been  sold  and  delivered  by  the 
plaintiffs  to  Joel  Carpenter,  and  while  he  was  indebted  to  the 
plaintiffs  for  the  same,  it  was  agreed  between  him  and  the 
plaintiffs,  without  the  consent  of  the  defendant,  for  a  con- 
sideration unknown  to  defendant,  that  the  plaintiffs  should 
give  time  to  Joel  Carpenter  for  the  amount  mentioned  in  the 
declaration,  part  of  the  sum  in  which  he  was  indebted, 
beyond  the  time  of  credit  which  he  ought  to  have  had 
according  to  the  meaning  of  the  guarantee.  4.  That  Joel 
Carpenter  delivered  to  the  plaintiffs,  and  the  plaintiffs  ac- 
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cepted  from  him,  divers  bills  of  exchange  and  moneys,  amount- 
ing in  all  to  £1700,  in  full  satisfaction  and  discharge  of  the 
said  promise. 

The  plaintiffs  took  issue  on  the  pleas. 

The  letter  of  guarantee  on  which  the  action  was  founded 
was  as  follows : 

"Hamilton,  12th  April,  1856. 
"  Messrs.  Irving,  VanWart  k  Co., 
"I^ewYork. 

"Gentlemen, — In  consideration  of  your  filling  the  orders 
for  goods  from  your  Birmingham  house  of  Joel  Carpenter  & 
Co.,  say  the  spring  importations,  I  hereby  hold  myself 
responsible  for  and  guarantee  the  payment  of  the  same  to 
you. 

"Yours,  &c.,      (Signed,)    Brian  Carpenter." 

The  invoice  of  the  goods  sent  out  in  1 856  to  Joel  Carpen- 
ter was  headed : 

"  Messrs.  Joel  Carpenter  &  Co., 

"In  account  with  VanWart,  Son,  &  Co.,  Dr." 

This  action  was  brought  by  Henry  VanWart,  Isaac  Hop- 
kins, and  William  VanWart. 

The  VanWart  in  the  firm  in  New  York,  to  which  the  letter 
of  guarantee  was  addressed,  was  a  son  of  the  plaintiff  Van- 
Wart. 

At  the  trial,  at  Hamilton,  before  Hag  arty,  J.,  it  was 
proved  that  the  plaintiffs,  in  whose  names  this  action 
was  brought,  were  the  Birmingham  house  referred  to  in 
the  letter  of  guarantee.  The  firm  to  which  that  letter  was 
addressed  was  a  firm  doing  business  in  New  York,  composed 
wholly  of  diff'erent  persons.  This  New  York  firm,  Irving, 
VanWart  &  Co.,  were  the  New  York  agents  of  VanWart  & 
Co.,  selling  goods  for  them  on  commission.  They  had  also 
had  dealings  on  their  own  account  with  Joel  Carpenter. 

One  of  the  partners  of  Irving,  VanWart,  &  Co.,  was  a  wit- 
ness for  the  plaintifis  on  the  trial,  and  he  swore  that  his  firm 
transacted  the  business  of  VanWart  &  Co.,  in  America :  that 
there  was  no  other  connexion  between  them :  that  they  had 
no  firm  in  England :  that  they  did  not  on  their  own  account 
sell  Birmingham  goods  ;  and  that  Joel  Carpenter  knew  that 
the  firm  in  Birmingham  meant  the  plaintiffs :  that  he  also 
40  VOL.  XXI. 
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knew  that  the  plaintiffs  required  a  guarantee  before  they 
would  send  out  the  goods  in  question  :  that  the  order  was 
filled  by  the  plaintiffs,  and  the  goods  came  consigned  to  the 
care  of  Irving,  YanWart,  &  Co.;  and  that  the  guarantee  was 
intended  to  cover  the  price  of  those  goods  ordered  by  Irving, 
VanWart,  &  Co.,  from  the  Birmingham  house  :  that  the  plain- 
tiffs drew  on  Joel  Carpenter  &  Co.,  a  draft  (produced)  in 
favour  of  Irving,  Van  Wart,  &  Co.,  or  order,  which  the  drawees 
accepted,  payable  in  New  York,  and  part  of  the  amount  had 
been  paid:  that  in  the  next  season  Joel  Carpenter  k  Co. 
ordered  goods  themselves  direqtly  from  VanWart,  &  Co.,  in 
Birmingham,  to  the  amount  of  £1000,  which  were  furnished 
without  any  guarantee,  and  were  yet  unpaid  for,  as  the  wit- 
ness swore :  that  Irving,  VanWart,  &  Co.,  had  commenced  a 
suit  on  this  guarantee  in  their  own  name,  which  was  never 
tried,  and  that  Irving,  VanWart,  &  Co.,  did  not  guarantee 
the  price  of  goods  sold. 

There  was  a  good  deal  of  evidence  from  this  witness  tend- 
ing to  prove  that  time  had  been  given  to  Joel  Carpenter  k 
Co.  until  a  certain  bill  should  mature,  which  had  been  fur- 
nished as  collateral  security,  though  the  same  witness  posi- 
tively denied  that  there  was  any  positive  agreement  to  wait. 

This  evidence,  however,  was  not  left  to  the  jury,  because 
at  the  conclusion  of  the  plaintiffs'  case  it  was  contended  by 
the  defendant  that  the  guarantee  must  be  held  as  a  guarantee 
to  the  New  York  firm,  and  not  to  VanWart  &  Co.,  and  that, 
although  the  latter  might  have  sued  Joel  Carpenter  &  Co. 
for  the  goods,  there  w^as  no  privity  between  them  and  this 
defendant ;  and  the  learned  judge  taking  the  same  view  of 
the  case  the  plantiffs  were  nonsuited. 

Freeman,  Q.  C,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit.  He  cited  Garrett  v.  Handley,  4  B.  &  C.  664; 
Bateman  v.  Phillips,  15  East  272;  Higgins  v.  Senior, 
8  M.  W.  834 ;  Paley  on  Agency,  3rd  Ed.,  323-4 ;  Teed 
v.  Elworthy,  14  East  210;  Kell  v.  Nainby,  10  B.  &  C. 
20 ;  Walton,  Assignee,  v.  Dodson,  3  C.  &  P.  162. 

Stayt  shewed  cause,  and  cited  Williams  v.  Lake,  1  L.  T. 
Rop.  K  S.  56 ;  S.  C.  6  Jur.  N.  S.  45  ;  Stevenson  v. 
McLean,  10  C,  P,  414, 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  cases  cited  by  Mr.  Freeman  of  Garrett  v.  Hand- 
ley,  (4  B.  &  C.  664,)  Walton,  Assignee,  v.  Dodson,  (3 
C.  &  P.  162,)  and  Bateman  v.  Phillips,  (15  East  272,)  fully 
sustain,  we  think,  the  position  he  contended  for,  namely, 
that  a  guarantee  of  this  description  may  be  sued  upon  by 
those  for  whose  benefit  it  was  in  fact  given,  though  their 
names  may  not  appear  in  it,  and  that  the  intention  of  the 
guarantee  in  that  respect  may  be  made  out  by  oral  evidence. 
This  seems  to  be  a  relaxation  of  the  rules  of  evidence,  made 
in  favour  of  commercial  dealers. 

It  will  be  for  the  jury  to  judge  whether  the  evidence  that 
may  be  given  on  another  trial  is  in  their  opinion  sufficient  to 
shew  that  this  guarantee  was  understood  to  be  intended,  and 
was  in  truth  exacted,  for  the  security  of  the  Birmingham 
house,  from  whom  the  goods  were  ordered  by  Joel  Carpenter, 
through  Messrs.  Irving  &  VanWart  of  New  York. 

We  make  absolute  the  rule  nisi  for  a  new  trial,  without  costs. 

^  Rule  absolute. 


Smith  v.  Sparrow. 

23  Vic,  ch.  101 — Ejectment — Compensation  for  improvements. 

The  23  Vic,  ch.  101,  declares  the  mode  in  which  the  side  lines  of  the  first 
concession  of  Cumberland  shall  be  run,  and  provides  a  particular  method 
by  which  those  injured  by  the  change  from  the  original  plan  of  survey 
may  obtain  compensation. 

Held,  that  the  provisions  of  the  general  statute,  20  Vic,  ch.  78,  were  thereby 
excluded,  and  that  the  defendant  was  confined  to  the  remedy  pointed  ont 
by  the  special  act. 

Ejectment  for  the  rear  or  south  half  of  lot  24  in  the  first 
concession,  old  survey,  of  the  township  of  Cumberland. 

Defence  for  a  part,  described  as  those  parts  of  the  pre- 
mises mentioned  in  the  writ  which  lie  on  the  south  side  of 
the  travelled  road  from  the  city  of  Ottawa  to  L' Original, 
where  the  same  crosses  the  land  mentioned  in  the  writ,  and 
which  lie  also  between  a  line  formerly  run  by  J.  Morris,  D. 
P.  S.,  as  the  westerly  side  of  lot  23  in  the  first  concession  of 
Cumberland,  old  survey,  and  a  line  recently  run  and  run 
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later  by  Robert  Sparks,  D.  P.  S.,  aSj  the  westerly  side  line 
of  lot  23,  and  as  the  line  between  it  and  lot  24. 

The  defendant  also  gave  notice  at  the  time  of  appearing 
that  he  contested  the  plaintiff's  claim  for  no  other  purpose 
than  to  obtain  the  value  of  improvements  made  on  the  above 
land  before  the  alteration  and  establishment  of  the  line  be- 
tween 23  and  24  in  the  said  first  concession  by  Sparks,  D. 
P.  S. :  that  he  claimed  $75  for  such  improvements,  and  that 
on  payment  of  that  sum  he  would  surrender  possession,  and 
that  he  did  not  dispute  Sparks'  line. 

At  the  trial,  at  L' Original,  before  McLean^  J.,  it  was 
objected  that  the  statute  23  Vic,  ch.  101,  under  which  the 
line  claimed  by  the  plaintiff  was  established,  having  pro- 
vided a  particular  mode  of  obtaining  compensation  for 
improvements,  the  provisions  of  the  general  act,  20  Vic,  ch. 
77,  were  not  applicable.  The  plaintiff,  on  the  other  hand, 
contended  that  he  was  entitled  to  proceed  under  the  old  sys- 
tem, and  objected  that  there  was  no  proof  of  any  line  run 
from  post  to  post,  from  front  to  rear,  between  23  and  24  in 
the  first  concession,  old  survey,  of  Cumberland.  The  learned 
judge  held  that  such  a  line  was  admitted  by  the  defendant's 
notice,  and  directed  a  verdict  for  the  plaintiff. 

Spencer  moved  for  a  new  trial  for  misdirection  and  rejec- 
tion of  evidence,  and  because  the  plaintiff  should  have 
proved  that  the  survey  was  made  under  the  statute  23  Vic, 
ch.  101,  or  that  defendant  should  have  been  allowed  to  prove 
that  it  was  not  in  fact  made  under  the  statute,  but  under  a 
previous  statute,  and  to  give  evidence  as  to  the  value  of 
improvements,  and  for  misdirection,  in  this,  that  the  learned 
judge  ruled  that  the  defendant  had  admitted  that  the  survey 
was  made  under  the  statute  23  Vic,  and  that  the  defend- 
ant's only  remedy  was  under  that  act ;  or  why  all  proceed- 
ings should  not  be  stayed  till  the  correct  amount  payable  by 
plaintiff  to  defendant  be  ascertained  under  the  said  act,  as 
compensation  for  improvements.  He  moved  also  on  the 
evidence  and  on  the  affidavits  filed. 

The  facts  of  the  case  are  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
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By  statute  23  Vic,  (18G0,)  cli.  101,  the  legislature  have 
recognised  posts  planted  at  the  rear  ends  of  the  lots  in  the 
first  concession  of  Cumberland  as  posts  planted  in  the  ori- 
ginal survey  of  the  township,  or  at  least  have  directed  them 
to  be  treated  as  if  they  were  so  planted,  and  they  have  pro- 
vided that  lines  run  from  the  front  posts  of  the  lots  in  such 
concessions  to  the  posts  planted  in  the  rear  shall  be  taken  to 
be  the  proper  division  lines  between  lots  in  that  concession, 
without  regard  to  the  course  of  the  township  line  on  that 
side  of  the  township  from  which  the  lots  are  numbered. 

It  has  been  proved  that  a  survey  on  the  principle  laid 
down  in  this  statute  has  been  made  by  Mr.  Sparks,  a  deputy 
provincial  surveyor,  and  the  defendant  admits  that  line  to 
have  been  correctly  run,  and  submits  to  it  as  the  boundary 
between  his  lot  24  and  plaintiff's  lot  23. 

This  being  so,  any  compensation  to  the  defendant  for 
improvements  made  by  him  on  land  which  he  loses  by  such 
survey,  can  only  be  ascertained  and  allowed  undsr  the  sta- 
tute referred  to,  for  that  is  expressly  provided  in  the  statute 
itself,  and  the  general  rule  given  by  the  statute  law  in  regard 
to  compensation  for  improvements  made  upon  lands  taken 
possession  of  in  consequence  of  erroneous  surveys  cannot 
be  applied  in  the  present  case ;  and  besides  there  is  no  proof 
of  any  erroneous  survey  made  in  this  case  by  the  authority 
of  government,  which  alone  could  have  furnished  ground  of 
a  claim  for  compensation  under  the  General  Survey  Act, 

The  defendant  did  not  prove  on  the  trial  that  he  had  made 
his  improvements  according  to  a  division  line  run  parallel  to 
the  township  line  on  that  side  of  the  township  from  which 
the  lots  are  numbered.  Unless  he  did,  we  do  not  think  he 
can  have  any  compensation  in  consequence  of  being  obliged 
by  the  statute  to  abide  by  a  survey  made  upon  a  new  and 
different  principle,  for  that  is  what  the  legislature  must  have 
intended. 

That  the  defendant  can  have  any  claim  for  improvements 
is  not  made  out  by  the  evidence,  and  if  he  be  in  fact  so  enti- 
tled, he  must  take  the  remedy  given  by  the  statute. 

Rule  refused. 
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In  re  HiGiaiNBOTHAM  V.  Moore. 

Division  court — Jurisdiction — Prohibition. 

Plaintiff  sued  in  the  division  court,  stating  his  claim  to  be,  for  goods  sold 
£26  14s.,  and  four  years'  interest  thereon,  and  for  two  promissory  notes, 
£15  each,  and  interest,  in  all  £73,  and  giving  credit  for  cash  payments 
of  £46,  abandoning  the  excess  of  the  balance  above  £25.  At  the  trial 
defendant  objected  to  the  jurisdiction,  and  judgment  having  been  given 
against  him,  he  afterwards  obtained  a  new  trial  on  affidavit  of  merits. 
In  granting  it  the  judge  allowed  the  plaintiff  to  amend  his  claim,  and  the 
account  then  rendered  claimed  only  the  balance  due  on  the  notes,  in  all 
£49,  gave  credit  for  £23,  and  abandoned  all  but  £25  of  the  balance. 
The  defendant  moved  for  a  prohibition. 

Held,  that  as  amended  the  claim  was  clearly  within  the  jurisdiction,  and 
th«Lt  if  the  amendment  were  improperly  allowed,  that  would  form  no 
ground  for  prohibition. 

Qucere,  whether  the  first  account  shewed  a  claim  beyond  the  jurisdiction, 
as  without  the  notes,  which  were  liquidated  demands,  the  account  would 
not  exceed  £50. 

R,  A.  Harrison  obtained  a  rule  on  the  judge  of  the 
county  court  of  the  county  of  Wellington,  being  ex  officio 
judge  of  the  first  division  court  of  the  county  of  Wellington, 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
him  against  any  further  proceedings  on  the  plaint  between 
these  parties. 

Moore  made  affidavit  that  Higginbotham  had  sued  him  in 
the  first  division  court  of  the  county  of  Wellington  for 
$100,  which  sum  was  the  balance  of  an  unsettled  account, 
which  exceeded  in  the  whole  $200,  as  the  summons  in  the 
case  shewed,  the  copy  served  being  annexed  to  the  affidavit: 
that  he  was  advised  by  counsel  that  the  case  could  not  be 
entertained  in  the  division  court,  on  account  of  its  being 
beyond  the  jurisdiction  :  that  being  so  advised,  he  did  not 
attend,  the  trial,  but  instructed  counsel  to  attend  and  to 
object :  that  the  objection  was  taken,  but  was  overruled  by 
the  judge :  that  he  afterwards  applied  for  a  new  trial,  on 
the  ground,  among  others,  that  he  did  not  expect  the  case 
would  be  tried ;  and  that  such  application  was  under  consider- 
ation at  the  time  of  his  making  his  affidavit  (15th  Novem- 
ber, 1861) :  that  no  execution  had  yet  issued,  as  he  believed: 
that  he  had  not  paid  the  amount  of  the  judgment,  contend- 
ing both  against  the  jurisdiction  of  the  court  and  against 
the  demand ;  and  that  he  did  not  owe  the  debt. 

It  was  shewn  in  answer  to  the  application  for  prohibition, 
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that  the  plaintiff 's  claim,  of  which  a  copy  was  attached  to  the 
summons,  was  upon  a  running  account,  beginning  on  the  15th 
of  April,  1855,  and  carried  on  to  the  15th  of  September,  1857, 
for  goods  sold  and  delivered,  amounting  to  <£26  14s.  Then 
four  years'  interest  was  added  to  that  sum,  and  the  defend- 
ant was  in  the  same  accounf  charged  with  two  promissory 
notes  of  £15  each,  and  interest,  on  one  of  which  only  a 
certain  balance  was  due,  the  other  due  in  full,  making  the 
debit  side  of  the  plaintiff's  account  in  all  X73  3s.  8d. 

Credits  were  then  given  in  the  same  account  for  various 
items  of  cash  payments,  which  with  interest  amounted  in 
all  to  <£46  15s.,  and  reduced  the  plaintiff's  demand  to  a  bal- 
ance of  .£26  8s.  8d. ;  and  at  the  foot  of  his  account  it  was 
noted  that  the  plaintiff  sued  for  £25,  abandoning  the  excess, 
XI  8s.  8d.  The  plaintiff  afterwards  served  an  amended 
account,  stating  his  demand  to  be  £25,  after  abandoning  an 
excess  of  £1  5s.  lid. 

When  the  case  came  on  it  was  defended  by  an  agent  of 
the  defendant,  only  by  objecting  to  the  jurisdiction,  without 
going  into  the  merits,  and  the  judge  gave  judgment  in  the 
plaintiff's  favour  for  £25  and  costs.  A  few  days  after,  on 
the  30th  of  October,  1861,  the  defendant,  Moore,  moved  for 
a  new  trial,  upon  an  affidavit  setting  forth  merits,  giving  an 
account  of  what  he  alleged  to  have  been  the  dealings  between 
them,  asserting  that  he  believed  a  small  balance  was  really 
due  to  him,  and  giving  as  a  reason  for  his  not  being  prepared 
to  defend  himself  on  the  trial,  that  he  had  been  advised  by 
counsel  that  the  case  was  one  which  could  not  be  entertained 
in  the  division  court. 

The  plaintiff  answered  this  by  an  affidavit,  going  also  into 
the  merits,  and  supporting  his  claim. 

The  judge  granted  a  new  trial ;  and  stating  that  the  man- 
ner in  which  the  plaintiff's  account  was  made  out  had  misled 
the  defendant,  he  gave  leave  to  the  plaintiff  to  amend  his 
claim,  so  that  it  might  not  even  appear  to  be  beyond  the 
jurisdiction. 

This  order  was  made  before  the  six  days  for  moving  for  a 
new  trial  had  expired,  namely,  ou  the  2nd  of  November, 
1861.    The  amended  account  stated  the  demand  upon  the 
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current  account  for  goods  sold,  and  upon  the  notes  and 
interest,  in  separate  columns. 

The  account  thus  rendered  made  the  plain- 
tiff's account  for  goods  sold,  &c  £20  15  1 

Interest   2    8  0 


£23    3  1 

And  the  demand  upon  the  two  notes,  on 

one  of  which  there  had  been  payments...    26    5  1 


£49  8  2 

And  it  gave  credits  in  all                           23  2  3 

Balance.                                              £26  5  11 

Abandoning.....                                        1  5  11 

Only  claimed   ..£25  0  0 


M,  0.  Qameron  shewed  cause,  and  cited  Turner  v.  Berry, 
5  Ex.  858 ;  Wallbridge  v.  Brown,  18  U.  C.  R.  158 ;  Mc- 
Murtry  v.  Munro,  14  U.  C.  R.  166. 

R.  A,  Harrison,  contra,  cited  Consol.  Stats.  U.  C,  ch. 
19,  sees.  59,  74. 

Robinson,  G.  J.,  delivered  the  judgment  of  the  court. 

The  55th  section  of  the  Division  Courts  Act,  (Consol.  Stats. 
U.  C,  ch.  19,)  gives  jurisdiction  to  division  courts  in  all 
cases  of  "  claims  and  demands  of  debt,  account,  or  breach  of 
contract,  or  covenant,  or  money  demand,  whether  payable 
in  money  or  otherwise,  wJiere  the  amount  or  balance  claimed 
does  not  exceed  one  hundred  dollars." 

The  59th  section  provides  that  "  a  cause  of  action  shall  not 
be  divided  into  two  or  more  suits  for  the  purpose  of  bringing 
the  same  within  the  jurisdiction  of  a  division  court ;  and  no 
greater  sum  than  one  hundred  dollars  shall  be  recovered  in 
any  action  for  the  balance  of  an  unsettled  account ;  nor 
shall  any  action  for  any  such  balance  be  sustained  where 
the  unsettled  account  in  the  whole  exceeds  two  hundred 
dollars." 
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The  60th  section  enacts  that  "a  judgment  of  the  court 
upon  a  suit  brought  for  the  balance  of  an  account,  shall  be 
a  full  discharge  of  all  demands  in  respect  of  the  account  of 
which  such  suit  was  for  the  balance,  and  the  entry  of  judg- 
ment shall  be  made  accordingly." 

The  74th  section  also  was  cited  by  Mr.  Harrison,  on  the 
part  of  the  defendant,  but  we  do  not  see  that  it  has  any 
material  bearing,  as  no  evidence  appears  to  have  been  given 
of  any  cause  of  action  not  contained  in  the  claim  as  entered, 
either  in  its  original  form  or  as  amended ;  and  this  appli- 
cation cannot  require  us  to  go  into  any  objection  of  that 
kind. 

The  plaintiff's  claim,  as  first  delivered,  in  stating  an  account 
of  which  the  debit  side  exceeded  £73,  stated  a  case  not 
within  the  jurisdiction  of  the  court,  according  to  the  59th 
section,  although  the  balance  claimed  was  only  £25  :  that 
is,  if  the  whole  account  is  to  be  taken  as  an  account  unset- 
tled, notwithstanding  there  were  among  the  items  two  notes 
which  in  themselves  were  liquidated  demands.  With  the 
moneys  due  on  those  notes,  the  account  was  much  beyond 
£50,  the  sum  mentioned  in  that  clause  :  without  them  the 
account  would  be  below  it. 

Admitting  that  this  first  statement,  made  out  as  it  was, 
shewed  an  unsettled  account  above  <£50,  it  is  to  be  considered 
that  it  does  not  stand  so  now  in  the  account,  for  the  learned 
judge,  when  he  granted  a  new  trial,  allowed  the  statement  to 
be  so  amended,  adhering  still  to  the  facts,  as  to  free  the  case 
from  any  possible  objection  in  regard  to  jurisdiction.  If  there 
was  an  irregularity  in  allowing  that  amendment,  still  we 
should  not  award  a  prohibition  on  that  account.  In  Jolly  v. 
Baines,  (12  A.  &  E.  209,)  the  court  held  that  a  matter  of 
irregularity  in  practice  only  was  no  ground  for  interfering  by 
prohibition. 

The  claim,  as  it  now  stands  in  the  statement,  is  free  from 
the  objection  we  have  been  considering,  for  the  whole  of  the 
plaintiff's  account,  including  the  notes,  shews  a  sum  of  £49 
8s.  2d.  only,  not  as  much  as  £50  ;  and  as  there  has  been  a 
new  trial  granted  at  the  instance  of  the  defendant  himself, 
we  shall  allow  the  case  to  go  on  upon  a  demand  which,  as  it 
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now  stands,  shews  a  case  within  the  jurisdiction,  and  without 
perverting  the  facts. 

Rule  discharged. 


Regina  v.  James  Brown. 

Murder — Evidence — Collateral  issue — Relevancy. 

Prisoner  being  indicted  for  the  murder  of  one  H.,  the  principal  Tritness  for 
the  Crown  stated  that  the  crime  was  committed  on  the  1st  of  December, 
1859,  on  a  bridge  over  the  river  Don,  and  that  the  prisoner  and  one  S. 
(who  had  been  previously  tried  and  acquitted)  threw  H.  over  the  parapet 
of  the  bridge  into  the  river.  The  counsel  for  the  prisoner  then  proposed 
to  prove  by  one  D.  that  S.  was  at  his  place,  fifty  miles  off,  on  that 
evening,  but  the  learned  judge  rejected  the  evidence,  saying  that  S. 
might  be  called,  and  if  contradicted  might  be  confirmed  by  other  testimony. 
S.  was  called,  and  swore  that  he  was  not  present  at  the  time,  but  he 
not  being  contradicted  D.  was  not  examined. 

Held,  that  the  presence  of  S.  was  a  fact  material  to  the  enquiry,  and  that 
D.  therefore  should  have  been  admitted  when  tendered  ;  and,  the  prisoner 
having  been  found  guilty,  a  new  trial  was  ordered. 

The  defendant  was  convicted  at  Toronto,  before  Draper^ 
C.  J.,  of  the  murder  of  John  Sheridan  Hogan. 

The  learned  Chief  Justice  having  some  doubt  upon  his 
mind,  whether  certain  evidence,  which  had  bean  rejected 
when  it  was  offered  upon  the  trial,  might  not  be  found  ti) 
have  been  legally  admissible,  reserved  the  point  for  the  con- 
sideration of  the  court,  and  at  the  beginning  of  the  term 
delivered  to  this  court  the  following  statement,  which  sets 
forth  the  legal  question  which  is  referred  to  in  the  rule  nisi 
afterwards  obtained  for  a  new  trial : 

case. 

The  prisoner  was  indicted  for  the  murder  of  John  Sheri- 
dan Hogan,  alleged  to  have  been  committed  on  the  1st  of 
December,  1859.  The  principal  witness  against  him,  witli- 
out  whose  evidence  he  could  not  have  been  convicted,  was  one 
Ellen  McGillock.  She  made  the  following  statement:  — 
"Prisoner  and  Sherrick  threw  him  (Hogan)  over  the  bridge. 
Next  morning  I  went  to  the  bush.  I  saw  the  prisoner  there. 
Brown,  Sherrick,  and  I  crossed  the  bridge  together,  going  to 
the  city.  They  were  laughing.  They  observed  there  was 
blood  at  one  spot,  on  the  hand-rail,  at  the  very  place  where 
they  threw  the  body  over.  They  cut  away  the  rail  with  their 
knives.    When  they  threw  the  body  over  prisoner  said  '  his 
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feet  are  well  tied,  he  will  not  swim  far.'  The  morning  after 
the  murder  prisoner  and  Sherrick  had  a  dark  coat  and  a  vest. 
Prisoner  and  Sherrick  shaved  off  the  railing,  and  cut  a  deep 
nick  in  it.  I  saw  Sherrick  a  few  months  before  the  murder. 
I  only  saw  him  there  in  the  bush  the  day  before  the  murder. 
Prisoner  was  always  there  when  I  was  there.  I  went  to  the 
bush  about  10  a.  m.  that  morning.  I  walked  from  Stanley 
street.  ^  ^  -'^  i  sa^^y  Mclntameny,  Wagstaff,  prisoner, 
Sherrick  and  Jane  Ward  there.  >^  *  *  Prisoner  and 
Sherrick  threw  Hogan  over  the  bridge.  The  other  two  men 
ran  away  laughing.  I  did  not  hear  them  say  any  thing. 
Neither  prisoner  nor  Sherrick  called  after  them  that  I  heard. 
After  the  day  after  the  murder  Sherrick  left  the  city,  and  it 
was  long  after  that  I  saw  him." 

The  foregoing  are  all  the  passages  in  her  evidence  in  which 
she  named  Sherrick. 

On  the  defence,  the  first  witness  called  spoke  to  the  fact 
of  the  last  time  he  saw  the  deceased,  and  stated  his  impres- 
sion that  it  was  after  the  1st  of  December,  1859,  at  the  rail- 
way depot  at  Hamilton. 

The  second  witness,  James  Dolan,  was  asked  as  to  his 
residence,  and  said  it  was  fifty  miles  off.  On  being  made 
aware  that  it  was  proposed  to  prove  by  him  that  Sherrick 
was  at  his  place  on  the  1st  of  December,  1859,  and  the 
Crown  counsel  objecting,  I  declined  to  receive  the  evidence, 
saying  Sherrick  might  be  called,  and  if  contradicted  corro- 
borative evidence  might  be  given. 

Sherrick  was  the  next  witness,  and  swore  that  he  came 
from  the  penitentiary  (that  is,  to  the  trial) :  that  he  was  tried 
at  the  last  assizes  for  the  murder  of  Hogan  :  that  he  did  not 
know  Hogan  :  that  he  never  was  on  the  Don  bridge  when 
Hogan  was  thrown  over  it :  that  he  never  was  on  the  Don 
bridge  with  prisoner  at  any  time  in  1859 ;  that  he  did  not 
see  prisoner  at  all  there  in  December,  for  he  (Sherrick)  was 
not  there. 

When  I  refused  to  allow  Dolan  to  be  asked  where  Sherrick 
was  on  the  1st  or  2nd  of  December,  1859,  on  one  or  other  of 
which  days  it  seemed  the  murder  was  committed,  it  appeared 
to  me  that  this  question  of  Sherrick's  presence  was  a  fact 
collateral  to  the  enquiry  whether  the  prisoner  was  guilty  of 
the  murder,  and  that  if  I  received  the  evidence  of  third  par- 
ties to  prove  an  alibi  on  the  part  of  Sherrick,  I  might  be 
called  upon  to  try  many  other  collateral  issues.  The  Crown 
counsel  objected  to  the  evidence.  Evidence  which  I  thought 
might  have  been  objected  to — that  of  Gribbins,  for  example — 
had  been  received  for  the  Crown  without  objection  by  the 
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prisoner's  counsel,  who  I  thought  considered  he  should,  on 
cross  examination,  rather  make  Gribbins  weaken  than  sup- 
port Ellen  McGiilock's  story.  On  my  stating  my  view  as  to 
Dolan's  testimony,  the  prisoner's  counsel  stated  he  called 
him  to  confirm  what  he  expected  to  prove  by  Sherrick.  I 
said  in  that  case  he  had  better  call  Sherrick,  and  that  if  the 
Crown  endeavoured  to  impeach  his  testimony  I  would  receive 
any  evidence  to  sustain  it ;  but  that,  though  I  thought  his 
evidence  as  a  person  stated  to  have  been  present  at  the  mur- 
der must  be  in  every  way  important  to  the  enquiry  we  were 
making,  as  directly  bearing  upon  the  factum  charged,  I  did 
not  perceive  that  the  testimony  of  other  parties,  not  touching  the 
factum  at  all,  but  relating  to  another  matter — namely,  Sher- 
rick's  presence  50  miles  oiF — could  be  properly  received.  The 
prisoner's  counsel  then  called  Sherrick.  The  counsel  for  the 
Crown  did  not  put  a  question  to  him,  and  they  called  no  re- 
butting or  impeaching  testimony.  The  prisoner's  counsel  did 
not,  after  Sherrick  was  examined,  tender  the  evidence  to 
support  him,  but  I  have  not  the  slightest  doubt  he  was 
influenced  in  this  course  by  my  previous  observations  to  the 
effect  above  stated. 

The  morning  after  the  trial,  sentence  having  been  passed, 
the  prisoner's  counsel  called  on  me  while  sitting  in  court  to 
ask  what  minute  I  had  made  on  my  notes  respecting  the  re- 
jection of  evidence,  and  I  drew  up  in  consequence  a  minute 
to  the  effect  above  stated.  And  I  also,  as  soon  as  the  court 
rose,  the  assizes  terminating  that  day,  spoke  to  Mr.  Justice 
Hagarty,  and  made  up  my  mind,  if  it  was  still  in  my  power, 
to  reserve  the  question  of  the  propriety  of  my  rejection  of 
Dolan's  evidence  as  above  detailed;  and  I  have  accordingly, 
subject  to  th^  question  whether  it  was  too  late  to  take  that 
course,  reserved  the  question  for  the  determination  of  Her 
Majesty's  Court  of  Queen's  Bench.  I  gave  the  counsel  on 
both  sides  a  minute  of  what  I  entered  on  my  notes,  and  I 
told  the  prisoner's  counsel  that  he  had  better  consider  the 
propriety  of  not  resting  on  the  reservation,  but  of  moving  for 
a  new  trial,  if  upon  further  examination  he  thought  the  evi- 
dence tendered  ought  to  have  been  received. 

W.  H.  Dkaper,  C.  J.  C.  P. 

11th  November,  1861. 

Upon  this  point,  which  it  was  intended  to  reserve  for  the 
consideration  of  the  court  if  no  motion  against  the  verdict 
had  been  made  by  the  defendant,  and  upon  the  further 
ground  that  the  evidence  that  was  given  was  insufficient  to 
sustain  the  conviction,  Doyle  obtained  a  rule  nisi  for  a 
new  trial. 
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R.  A.  Harrison  shewed  cause,  and  cited  Rose.  Crim.  Ev. 
802 ;  Regina  v.  Bartholomew,  1  C.  &  K.  366  ;  Tay.  Ev. 
1143  ;  The  State  v.  Blake,  25  Maine  Rep.  350 ;  Regina  v. 
Beckwith,  8  C.  P.  274 ;  The  State  v.  Bonney,  35  Maine 
Rep.  105. 

M.  C.  Cameron  and  Boyle,  contra,  cited  Egerton's  Case, 
Russ.  k  Ry.  376 ;  Rex.  v.  Fursey,  6  C.  &  P.  81 ;  Rex.  v. 
Rooney,  7  C.  &  P.  517 ;  Alcock  v.  The  Royal  Exchange 
Assurance  Co.,  13  Q.  B.  292  ;  Regina  v.  Weeks,  4  L.  T. 
Rep.  N.  S.  373. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  will  not  be  necessary,  in  the  view  which  we  take  of  the 
case,  to  give  any  opinion  upon  the  sufficiency  of  the  evi- 
dence to  warrant  the  verdict  of  the  jury ;  and  we  purposely 
abstain  from  doing  so,  in  order  that  the  case  may  go  to 
another  trial  without  prejudice  as  regards  the  merits,  for  we 
think  that  upon  the  legal  question  which  arose  upon  the 
rejection  of  Dolan's  evidence  a  new  trial  ought  to  be 
granted. 

The  learned  Chief  Justice  did  intimate  to  the  defendant's 
counsel  that  if  he  called  Sherrick  for  the  purpose  of  prov- 
ing by  his  evidence  that  he  could  not  possibly  have  been 
present  upon  the  Don  bridge  at  the  time  spoken  of  by  the 
witness  McGillock,  for  that  he  was  at  that  time  in  the 
country,  at  a  long  distance  from  Toronto,  and  if  on  the  part 
of  the  Crown  an  attempt  should  be  made  to  contradict 
Sherrick's  testimony,  he  would  allow  the  defendant  to  call 
witnesses  to  corroborate  Sherrick's  evidence.  The  pris- 
oner's counsel  did  call  Sherrick,  but  the  Crown  did  not 
attempt  to  impeach  his  character  for  veracity,  or  to  contra- 
dict any  statement  of  his,  and  the  prisoner's  counsel  in- 
ferred, it  appears,  from  the  opinion  which  the  court  had 
intimated,  that  he  would  not  be  allowed  to  call  witnesses  to 
prove  where  Sherrick  was,  and  how  he  was  occupied  at  the 
time  when,  according  to  the  testimony  of  McGillock,  he 
was  assisting  the  prisoner  to  murder  Mr.  Hogan,  by  throw- 
ins  him  over  the  Don  brido;e  into  the  river. 

We  think  the  testimony  of  Dolan,  the  witness  whom 
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tiie  prisoner's  counsel  desired  to  call,  should  have  been 
received. 

The  witness  McGillock  had  described  in  what  manner 
Hogan  was  murdered :  that  is,  by  the  prisoner  and  Sherrick 
tying  his  legs  together  and  throwing  him  over  the  bridge. 
She  spoke  quite  positively  as  to  the  part  which  Sherrick 
took,  and  according  to  her  statement  she  knew  him  in- 
timately and  well.  She  swore  that  she  was  in  his  company 
that  evening,  and  walked  with  him  and  others  from  Brooks' 
bush  .to  the  city  :  that  she  returned  to  the  Don  bridge  with 
him  and  others,  saw  him  do  there,  in  conjunction  with 
Brown,  the  act  which  she  described,  and  saw  and  conversed 
with  him  afterwards  ;  and  that  the  next  day  she  came  with 
him  again  to  the  city,  stopping  at  a  public  house  on  the 
way.  It  seemed  quite  clear  that  she  could  be  in  no  more 
doubt  of  the  identity  of  Sherrick,  from  all  she  stated,  than 
of  her  own  identity  ;  and  if  it  could  indeed  be  shewn  that 
Sherrick  was  away  at  the  very  time  that  the  murder  was 
alleged  to  have  been  committed,  and  could  not  possibly  have 
been  then  on  the  Don  bridge  in  company  with  Brown,  it 
would  be  for  the  jury  to  consider  whether  her  testimony 
could  be  safely  relied  upon  as  it  regarded  Brown. 

Questions  respecting  the  relevancy  of  testimony  to  the 
matter  in  issue  were  formerly,  we  think,  much  more  fre- 
quently raised  in  courts  of  justice  than  they  are  at  present. 
They  sometimes  arise  when  a  counsel  in  cross-examination 
of  a  witness  uses  a  license,  which  the  practice  allows  him, 
of  asking  a  variety  of  questions  having  no  apparent  con- 
nexion with  the  matter  to  be  tried,  in  the  hope  of  involving 
the  witness  in  some  contradiction.  He  is  not  in  such  cases 
obliged  to  explain  the  object  of  his  questions,  because  that 
might  often  defeat  his  object,  but  he  must  be  content  to 
take  the  answers  which  the  witness  gives  to  any  question 
that  is  irrelevant,  and  is  not  allowed  to  call  witnesses  to 
disprove  the  statements  he  makes  in  reply,  because  that 
would  lead  to  the  trial  of  innumerable  issues  irrelevant  to 
the  case,  and  would  distract  the  attention  of  the  jury;  and 
besides,  which  is  even  a  better  reason,  it  would  be  unsafe, 
and  would  be  unjust  towards  the  witness,  to  infer  from  any 
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contradiction  that  mighfe  be  given  by  another  witness  that 
the  one  who  has  been  cross-examined  has  sworn  falsely,  and 
is  unworthy  of  belief,  since  he  could  not  have  contemplated 
that  he  would  be  questioned  upon  points  unconnected  with 
the  facts  to  be  tried,  and  could  therefore  not  be  expected  to 
be  able,  on  the  sudden,  to  support  his  testimony  by  the  evi- 
dence of  other  persons,  though  it  might  be  perfectly  true  in 
itself  notwithstanding  the  contradiction. 

Another  class  of  cases  in  which  questions  are  sometimes 
raised  upon  the  point  whether  evidence  can  be  received 
which  has  no  direct  bearing  upon  the  facts  of  the  particular 
case  which  is  being  tried,  is  in  criminal  prosecutions  for 
receiving  stolen  goods  knowing  them  to  be  stolen,  or  for 
passing  counterfeit  money  or  bills.  There  witnesses  are 
allowed  to  be  called  on  the  part  of  the  Crown  to  speak  to 
facts  having  no  immediate  connexion  with  the  case  under 
trial,  as,  for  instance,  to  prove  that  when  the  stolen  goods 
mentioned  in  the  indictment  were  found  in  possession  of  the 
prisoner,  there  were  found  also  in  his  possession  various 
other  articles  that  can  be  shewn  to  have  been  recently  stolen 
from  other  people.  And  so  in  the  case  of  persons  who  have 
passed  counterfeit  money  or  bills,  when  it  is  necessary  to 
establish  a  guilty  knowledge  on  the  part  of  the  prisoner,  the 
prosecutor  is  allowed  to  give  evidence  of  the  prisoner  having 
about  the  same  time  passed  other  counterfeit  money  or  bills, 
or  had  many  such  in  his  possession,  which  circumstances 
tend  strongly  to  shew  that  he  was  not  acting  innocently, 
and  had  not  taken  the  money  casually,  but  that  he  was 
employed  in  fraudulently  putting  it  off. 

The  present  case,  of  the  prisoner  Brown,  is  not  one  in 
which  the  right  to  call  the  witness  Dolan  could  be  rested  on 
any  such  ground  as  I  have  mentioned ;  but  I  think  he 
should  have  been  received  upon  the  broad  principle  that  he 
was  called  to  speak  to  a  matter  which  was  directly  connected 
with  the  very  fact  under  investigation,  namely,  in  what 
manner  the  deceased  person  came  to  his  death.  The  wit- 
ness McGillock  had  given  a  very  positive  and  circumstan- 
tial account  of  his  being  thrown  over  the  bridge  into  the 
river  Don.    The  parapet  of  the  bridge  was  high :  it  was, 
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according  to  her  account,  at  an  early  hour  in  the  evening, 
when  many  persons  are  about,  and  the  place  is  a  very  pub- 
lic thoroughfare.  If  she  had  stated  that  Brown  alone  mur- 
dered Mr.  Hogan  and  so  disposed  of  his  body,  it  might  have 
seemed  a  less  probable  statement.  She  swore  that  Sherrick 
assisted  him,  and  her  statement  was  positive.  She  was 
speaking  of  what  must  have  happened,  if  at  all,  more  than 
a  year  before  the  trial.  If  it  could  have  been  proved  clearly 
to  the  jury  that  Sherrick  had  died  a  month  or  more  before 
the  time  she  spoke  of,  it  could  not  have  appeared  an  imma- 
terial circumstance  to  the  jury,  when  they  came  to  consider 
whether  they  should  place  confidence  in  her  evidence  as  it 
applied  to  the  prisoner  Brown ;  and  if  the  evidence  which 
the  prisoner's  counsel  desired  to  call  to  prove  an  alibi, 
would  have  been  such  as  to  convince  the  jury  that  Sherrick, 
though  alive,  was  at  such  a  distance  from  Toronto  on  the 
evening  in  question,  and  for  some  time  before  and  after, 
that  he  could  not  possibly  have  been  joined  with  the  pris- 
oner in  committing  the  murder,  then  it  would  be  the  same 
in  effect  as  if  it  could  have  been  shewn  that  he  was  not 
living. 

If  Brown  and  Sherrick  had  been  on  their  trial  at  the 
same  time,  the  evidence  of  Dolan  must  have  been  admitted 
without  hesitation,  on  account  of  its  application  to  the  case 
of  Sherrick,  and  if  it  had  led  the  jury  to  the  conclusion  that 
as  regarded  Sherrick  the  witness  had  endeavoured  to  impose 
upon  them  by  a  false  story,  they  could  not  but  have  thought 
that  an  important  matter  to  be  considered  in  weigh- 
ing the  credibility  of  the  evidence  as  it  applied  to  Brown. 

It  appears  to  me  that  any  fact  so  closely  connected  with 
the  alleged  offence  as  to  be  in  fact  a  part  of  what  was 
transacted  or  said  to  be  transacted  at  the  very  moment,  can- 
not be  treated  as  irrelevant  in  investigating  the  truth  of  the 
charge. 

If,  for  instance,  the  witness  for  the  Crown,  knowing  well 
a  particular  watch  or  some  remarkable  article  of  dress  that 
the  deceased  usually  wore,  had  sworn  that  she  saw  Brown 
take  the  article  from  his  person  before  throwing  him  into 
the  river,  it  would  have  been  a  material  circumstance  to  be 
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shewn,  on  the  part  of  the  prisoner,  if  it  could  have  been, 
that  the  deceased  had  left  the  watch  or  the  article  of  dress 
at  home  when  he  went  out  that  evening,  and  if  they  could  be 
produced  to  the  jury  on  the  trial.  So  if  the  Crowii  tvitness 
had  sworn  the  offence  was  committed  in  some  obscure  hovel 
in  the  woods,  or  in  the  town,  which  she  pretended  to  describe 
with  certainty,  and  which  she  had  known  well,  it  could  not 
have  been  irrelevant  to  the  case  to  prove  that  that  house  or 
hovel  had  been  totally  destroyed  by  fire  some  weeks  before 
the  time  spoken  of,  so  that  the  murder  could  not  have 
been  committed  in  it. 

Yet  in  all  these  cases  it  must  be  admitted  that  if  the  crime 
of  murder  were  committed  by  the  prisoner,  he  would  not  the 
less  be  guilty  of  that  crime  because  the  deceased  had  not 
been  robbed  as  well  as  murdered,  or  because  he  had  not 
been  killed  in  the  place  described  by  the  witness  ;  nor  would 
the  prisoner  be  the  less  guilty  of  murder  if  he  committed  the 
deed  alone,  or  without  being  assisted  by  Sherrick  as  the 
witness  described.  That  I  think  cannot  always  be  the  test 
by  which  the  relevancy  of  the  evidence  is  to  be  determined. 
It  is  sufficient,  I  think,  to  make  the  evidence  that  was  offered 
admissible,  that  it  applied  to  the  very  fact  to  be  determined, 
namely,  by  whom  and  how  the  deceased  person  came  to 
his  death. 

It  might  all  have  turned  out  to  be  immaterial  in  fact,  if 
the  jury  had  doubted  the  truth  of  the  witness  whom  it  was 
proposed  to  call,  or  had  found  reason  to  conclude  that  his 
recollection  of  the  time  was  not  accurate,  or  that  there  was 
an  uncertainty  as  to  the  night  on  which  the  offence  was  com- 
mitted, if  it  was  committed  at  all,  and  that  so  the  attempt  to 
prove  an  alihi  had  failed ;  but  I  think  the  witness  should 
have  been  heard,  and  that  there  should  therefore  be  a 
new  trial,  {a) 

Burns,  J. — The  point  whether  Sherrick  was  or  was  not 
present  at  the  time  of  the  murder  may  or  may  not  be  a  col- 
lateral issue  upon  the  trial  of  Brown,  according  to  the  cir- 

(a)  See  Beaven  v.  McDonnell,  10  Ex.  184,  188  ;  Attorney-General  v. 
Hitchcock,  1  Ex.  99,  105. 
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cumstances  of  the  case,  or  as  it  may  be  made  material  by  the 
course  of  examination  of  the  witnesses  and  the  purposes  for 
which  the  statement  of  his  presence  may  be  used.  If  the 
prosecution  did  not  rely  upon  proving  the  presence  of  Sher- 
rick  at  the  murder,  it  was  competent  to  have  instructed  the 
witness  to  that  elFect,  and  to  have  told  the  witness  McGil- 
lock  that  she  might  say  that  another  person,  not  naming 
him,  did  the  acts  she  spoke  of  with  the  prisoner  Brown. 
Had  this  course  been  pursued,  still  it  would  have  been  com- 
petent, on  the  part  of  the  prisoner,  to  have  insisted  on  cross- 
examination  on  knowing  who  the  person  was,  if  the  witness 
could  tell,  and  in  the  present  ease  no  doubt  Sherrick  could 
have  been  called  to  contradict  the  statement,  and  shew  that 
instead  of  being  present  he  was  at  that  time  fifty  miles 
away  from  the  scene  of  the  murder.  Whether  the  prosecu- 
tion could  in  such  case  have  called  witnesses  to  shew  that 
what  Sherrick  stated  was  untrue,  or  whether  the  prisoner 
could  have  called  witnesses  to  fortify  Sherrick's  evidence  of 
being  fifty  miles  away  from  the  scene  of  the  murder,  we 
need  not  stop  to  argue,  for  the  present  question,  according 
to  the  course  of  McGillock's  evidence,  is,  in  my  opinion,  a 
very  different  one. 

So  far  from  the  prosecution  not  considering  Sherrick's 
presence  material,  the  witness  by  the  course  of  her  examina- 
tion in  chief  stated: — Prisoner  and  Sherrick  threw 
him  over  the  bridge :  the  other  two  men  ran  away  before 
they  threw  Hogan  over  the  bridge."  Again  she  stated  : — 
"  Next  morning  I  went  to  the  bush  and  saw  the  prisoner 
there :  Brown,  Sherrick,  and  I  crossed  the  bridge  together, 
going  to  the  city.  They  were  laughing :  they  observed  that 
there  was  blood  at  one  spot  on  the  hand-rail,  at  the  very 
place  where  they  threw  the  body  over :  they  cut  away  the 
rail  with  their  knives.  When  they  threw  the  body  over 
prisoner  said  :  ^  His  feet  are  well  tied,  he  will  not  swim  far.'  " 
Again,  she  was  asked  how  they  were  dressed,  and  described 
prisoner  and  Sherrick  as  dressed  in  dark  coat  and  vest.  These 
are  the  material  facts  of  the  witness'  examination  in  chief 
afi'ecting  the  present  question.  It  appears  to  me  the  prose- 
cution felt  not  only  the  necessity  of  confirming  and  corrobo- 
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rating  the  witness'  testimony  by  what  other  witnesses 
might  state,  but  also  to  obtain  evidence  from  herself  as  far 
as  possible  of  every  fact  connected  with  the  murder,  and 
who  were  present,  and  her  intimate  knowledge  of  those 
persons,  with  a  view  of  corroboration.  In  that  way  all  the 
facts  and  circumstances  become  material,  and  if  it  be  open 
to  the  prosecution  thus  to  confirm  and  corroborate  the  wit- 
ness, I  think  it  must  be  equally  open  to  the  prisoner  to 
refute  any  of  those  matters  stated  by  adducing  evidence  to 
prove  the  untruth  of  them. 

The  witness  stated,  in  answer  to  questions  in  cross-exami- 
nation, "  I  saw  Sherrick  a  few  months  before  the  murder. 
I  only  saw  him  there  in  the  bush  the  day  before  the 
murder.    Prisoner  was  always  there  when  I  was  there." 

The  prosecution  felt  the  necessity  of  supporting  the  wit- 
ness' testimony,  by  asking  her  upon  re-examination  at 
what  time  Sherrick  left  the  city,  and  she  replied,  After 
the  day  after  the  murder  Sherrick  left  the  city,  and  it  was 
long  after  that  I  saw  him  again." 

It  is  hardly  to  be  doubted,  after  that,  that  the  prosecution  did 
make  the  presence  of  Sherrick  in  the  city  at  the  time  of  the 
murder,  as  also  his  presence  at  the  scene  of  it,  a  material 
question.  Though  Sherrick  had  been  previously  tried  and 
acquitted  of  the  murder,  yet  we  see  that  upon  this  trial  his 
being  one  of  the  accomplices  in  the  murder  was  by  no  means 
abandoned.  The  question  then  is  whether  this  prisoner  was 
obliged  to  call  Sherrick  himself  in  order  to  contradict  the 
other  witness,  and  then  to  call  other  evidence  to  corroborate 
him,  or  could  he  call  witnesses  independently  to  prove  the 
fact  of  Sherrick's  absence.  If  it  were  the  fact  that  on  the 
night  of  the  murder  Sherrick  was  fifty  miles  away,  and  that 
could  be  proved  as  well  by  others  as  by  himself,  I  do  not 
see  that  he  was  any  better  witness  of  that  fact  than  any  one 
else  who  saw  him.  Indeed  for  many  reasons  he  might  be 
thought,  though  he  had  been  acquitted  and  could  not  be  tried 
again,  the  most  undesirable  witness  on  the  part  of  the 
prisoner  to  call  for  that  purpose. 

The  witness  by  whom  it  was  proposed  to  prove  where 
Sherrick  was  on  the  night  of  the  murder  was  therefore  compe- 
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tent  at  the  time  he  was  tendered,  and  should  not  then  have 
been  rejected.  The  prisoner's  counsel  was  told  to  call  Sher- 
rick  first.  He  did  so,  and  the  other  witness  was  not  tendered 
again.  I  do  not  consider  the  prisoner  was  bound  to  have 
called  Sherrick  at  all.  Most  probably  he  would  have  done 
so,  though  the  other  witness  had  been  received  instead  of 
being  rejected. 

It  is  impossible  to  say  what  effect  the  evidence  of  the  re- 
jected witness  might  have  produced  on  the  minds  of  the  jury, 
had  he  been  a  respectable  person  and  there  was  no  reason  to 
doubt  him.  The  learned  Chief  Justice  might  have  received 
the  evidence  of  the  witness  had  he  been  formally  tendered 
after  the  examination  of  Sherrick,  but  the  question  is  whether 
he  was  not  a  competent  witness  to  speak  to  the  fact  proposed 
to  be  asked  at  the  time  he  was  tendered.  I  think  he  was. 
Possibly,  if  the  witness  had  been  received,  Sherrick  might 
not  have  been  examined  at  all.  It  might  not  have  been 
thought  necessary  to  encumber  the  defence  with  the  con- 
sideration by  the  jury  whether  he  was  worthy  of  belief. 

McLean,  J.,  concurred. 

Rule  absolute  for  new  trial.  («) 


Brady  v.  Harrahy. 

Contract — Construction — Statute  of  Frauds — Part  paymeni. 

The  plaintiff  had  agreed  with  one  F.  to  purchase  from  him  certain  land,  one  of 
the  conditions  being  that  he  (the  plaintiff)  should  take  possession  and  begin 
his  improvements  at  once,  but  should  cut  no  wood  off  the  land  for  the  pur- 
pose of  sale,  but  only  so  much  as  should  be  required  for  his  own  use,  or 
as  it  should  be  necessary  to  cut  for  the  purpose  of  clearing  the  land. 
The  plaintiff  afterwards  agreed  with  the  defendant  to  sell  to  him  500  cords 
of  wood  at  3s.  9d.  M.  had  agreed  to  cut  this  wood  for  the  plaintiff  at 
2s.  6d.  a  cord,  and  the  defendant  was  to  pay  M.  the  2s.  6d.,  and  the 
plaintiff  Is.  3d.,  as  owner  of  the  trees.  In  an  action  for  breach  of  this 
latter  agreement,  held,  that  the  plaintiff's  agreement  with  F.  did  not 
restrain  him  from  selling  wood  cut  off  the  land  cleared  by  him,  and' that 
a  payment  on  account  by  the  defendant  to  M.  took  the  agreement  sued 
upon  out  of  the  Statute  of  Frauds,  being  a  payment  on  the  contract  as 
much  as  if  made  to  the  plaintiff. 

Action  on  a  special  agreement  by  the  defendant  to  buy 
from  the  plaintiff  500  cords  of  wood,  which  the  plaintiff  had 

(a)  Upon  a  second  trial  Dolan  and  Sherrick  were  both  examined.  The 
prisoner  was  again  convioted,  and  the  verdict  was  not  moved  against. 
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agreed  with  one  McArthur  to  cut  for  him.  It  was  stated  in 
the  declaration  that  the  plaintiff  was  to  pay  McArthur  2s.  6d. 
per  cord  for  cutting  the  wood,  and  that  the  plaintiff's  agree- 
ment with  the  defendant  was  to  sell  to  him  the  wood  which 
McArthur  was  to  cut  for  3s.  9d.  per  cord,  of  which  the 
defendant  was  to  pay  Is.  3d.  to  the  plaintiff  as  owner  of  the 
trees,  and  to  McArthur  the  price  per  cord  for  cutting  which 
the  plaintiff  had  agreed  to  give  ;  and  the  plaintiff  complained 
that  though  McArthur  had  cut  a  part  of  the  wood  agreed  to 
be  cut,  and  was  ready  to  cut  the  remainder,  and  though  the 
plaintiff  was  ready  and  willing  to  perform  on  his  part  the 
agreement  between  himself  and  the  defendant,  yet  that  the 
defendant  refused  to  accept  the  wood  which  McArthur  had- 
cut,  or  to  pay  to  the  plaintiff  or  McArthur  the  sums  he  was 
to  pay  to  each,  and  prevented  McArthur  from  going  on  with 
the  work. 

The  defendant  pleaded  as  a  defence,  that  the  land  on  which 
the  wood  was  to  be  cut  belonged  to  a  certain  third  party,  and 
not  to  the  plaintiff,  ajid  that  he  was  threatened  by  the  owner 
with  an  action  if  he  received  any  of  the  wood  ;  and  that  the 
plaintiff  by  fraud  induced  him  to  enter  into  the  agreement. 

Issue  was  taken  on  these  pleas. 

At  the  trial,  at  Toronto,  before  Draper^  C.  J.,  it  appeared 
that  the  land  did  in  fact  belong  to  a  third  party,  Mr.  Fis- 
kin  :  that  is,  the  legal  estate  was  still  in  him ;  but  he  had 
entered  into  a  written  contract  to  sell  it  to  the  plaintiff  on 
certain  conditions.  The  plaintiff  was  to  possess  the  land  at 
once,  and  to  reside  on  and  to  clear  it,  and  do  all  in  his 
power  to  improve  it,  but  he  was  to  cut  no  wood  off  the 
land  for  the  purpose  of  sale,  but  only  so  much  as  shall  be 
required  for  his  own  use,  or  as  it  shall  be  necessary  to  cut 
for  the  purpose  of  clearing  said  land." 

It  was  proved  that  the  plaintiff  was  only  having  the  wood 
cut  by  McArthur  off  of  such  land  as  he  was  proceeding  to 
clear  for  crop,  leaving  no  trees  on  the  land  so  cut  over. 

The  defendant  called  no  witnesses  at  the  trial,  and  upon 
the  evidence  of  McArthur,  who  was  called  for  the  plaintiff, 
it  appeared  that  the  cause  of  action  was  substantially  proved 
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though  not  quite  precisely  and  distinctly.  McArthur  had 
cut  about  100  cords,  and  received  about  £13  on  account  in 
goods  from  the  defendant,  who  afterwards  told  him  not  to 
go  on  with  the  work,  and  declined  to  pay  more.  Such  as 
the  evidence  was,  it  was  left  to  the  jury,  and  they  found  for 
the  plaintiff*,  £12  10s.  damages,  which  sum  they  considered 
an  adequate  compensation  to  the  plaintiff  for  the  loss  he 
sustained  by  the  defendant  refusing  to  carry  out  his  agree- 
ment. 

Freeland  moved  for  a  new  trial  on  the  law  and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  learned  Chief  Justice  of  the  Common  Pleas,  who  tried 
this  case,  reports  himself  not  dissatisfied  with  the  verdict, 
and  we  grant  jio  rule. 

The  agreement  between  Mr.  Fiskin  and  the  plaintiff  can- 
not be  reasonably  construed  to  restrain  the  latter  from  sell- 
ing the  wood  which  should  be  cut  off  the  land  in  the  process 
of  clearing. 

The  plaintiff  is  not  by  his  contract  limited  in  regard  to 
the  extent  of  his  clearing  :  that  was  left  entirely  to  his  dis- 
cretion. He  could,  therefore,  if  he  pleased,  clear  twenty  or 
thirty  acres  at  once  or  within  a  year,  and  the  vendor  could 
not  desire  to  compel  him  to  burn  the  cord- wood  on  the  land 
so  to  be  cleared,  and  disable  him  from  selling  it,  but  only  to 
restrain  him  from  selling  the  wood  fit  for  cord-wood,  and 
leaving  the  land  uncleared  from  which  it  was  taken. 

Then  as  to  the  contract  between  the  plaintiff  and  defend- 
ant being  void  under  the  Statute  of  Frauds.  We  think  the 
part  payment  by  the  defendant  as  proved  by  McArthur 
removed  that  objection,  for  the  payment  made  by  defendant 
to  McArthur  was  so  much  paid  by  defendant  to  the  plaintiff 
on  the  agreement  between  them,  which  McArthur  proved — as 
much  a  payment  on  account  of  the  contract  as  if  it  had  been 
paid  into  the  plaintiff 's  own  hands. 

It  is  objected  that,  admitting  the  agreement  to  be  proved, 
there  is  no  proof  that  it  was  broken.    That,  we  think,  can 
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hardly  be  held,  and  besides  the  defendant  only  denies  the 
agreement.  He  does  not  deny  the  breach,  but  pleads  fraud 
in  the  plaintiff  in  excuse  for  not  abiding  by  it. 

Rule  refused. 


Fraser  v.  Fralick  and  Fraser. 

Deed — Cancellation,  effect  of — Presumption  of  re- conveyance. 

In  ejectment  it  appeared  that  A.  in  1889,  for  a  consideration  expressed  of 
£400,  conveyed  the  land  in  question  to  his  son  Noah,  who  devised  to  the 
plaintiff.  For  the  defendant,  it  was  proved  that  in  1823  A.  had  made  a 
deed  of  the  same  land  to  another  son,  Isaac,  which  was  produced,  with 
the  seals  torn  off,  and  had  been  found  among  A.'s  papers  after  his  death. 
A  few  years  after  this  deed  was  given  Isaac  had  removed  from  that  part 
of  the  country,  leaving  A,  in  possession.  He  (Isaac)  died  in  1830, 
never  having  made  any  claim,  and  A.  iu  1838,  and  after  him  his  son 
Noah,  in  1841,  both  died  in  possession.  In  1847  Isaac's  son  brought 
ejectment  against  Noah's  widow,  this  plaintiff  being  then  an  infant,  but  the 
suit  was  compromised. 

The  jury  were  directed  that  if  the  deed  to  Isaac  was  voluntary,  or 
being  made  for  good  consideration  was  cancelled  by  his  consent  before 
the  conveyance  to  Noah,  the  plaintiff  should  recover ;  and  they  found 
in  his  favour. 

Held,  that  the  mere  cancelling  of  the  deed  by  Isaac,  or  with  his  consent,  would 
not  divest  him  of  the  estate,  but  that,  if  the  case  was  that  he  gave  up 
and  cancelled  the  deed  intending  to  surrender  the  estate,  that  his 
father  afterwards  entered  and  conveyed  to  Noah,  and  that  possession  was 
held  consistently  with  these  facts  till  1847,  it  might  have  been  left  to  the 
jury  to  presume  a  re-conveyance  by  Isaac,  in  pursuance  of  his  intention. 
A  new  trial  was  therefore  ordered. 

Ejectment,  for  the  east  half  of  the  west  half  of  lot 
twenty-six  in  the  fifth  concession  of  Fredericksburg. 

Defendant  Fralick  defended  for  the  whole  of  the  land 
claimed.    Defendant  Fraser  suffered  judgment  by  default. 

At  the  trial,  at  Kingston,  before  Richards,  J.,  it  was 
proved  that  Abraham  Fraser  formerly  owned  the  west  half 
of  twenty-six,  in  the  fifth  concession  of  Fredericksburg,  one 
hundred  acres,  and  on  the  4th  of  May,  1839,  he  conveyed 
the  whole  to  his  son,  Noah  Payne  Fraser,  for  a  considera- 
tion expressed  in  the  deed  of  £400.  The  latter  by  his 
will,  dated  the  21st  of  April,  1841,  devised  the  same  land 
to  his  son,  the  present  plaintiff.  This  was  the  plaintiff's' 
title. 

On  the  defendants'  side,  it  was  shewn  that  before  Abraham 
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Fraser  made  his  deed  to  Noah  Payne  Fraser,  namely,  on 
the  26th  of  March,  1823,  he  had  made  a  deed  of  the  same 
west  one  hundred  acres  of  lot  twenty-six  to  another  son  of 
his,  Isaac  Fraser,  for  a  consideration  expressed  of  £75. 

This  deed  was  produced  at  the  trial.  It  had  the  corner 
torn  off  on  which  the  seal  and  the  signat'ure  of  the  grantor 
once  were.  There  was  endorsed  upon  it  a  certificate  of 
its  registry  in  the  county  of  Lennox,  on  the  17th  of 
August,  1853. 

At  the  trial  there  was  no  evidence  of  the  title  to  this  land 
having  been  before  this  a  registered  title. 

The  defendant  Fralick  did  not  give  evidence  at  the  trial 
to  prove  that  he  represented  the  title  claimed  under  the 
deed  to  Isaac  Fraser,  but  he  relied  on  that  deed  as  shewing 
that  the  deed  to  Noah  Payne  Fraser,  under  which  the  plaintiff 
claimed,  could  have  passed  nothing. 

The  plaintiff  endeavoured  to  shew  that  the  deed  to  Isaac 
was  a  mere  voluntary  gift,  and  that  the  plaintiff's  grand- 
father, Abraham  Fraser,  who  made  it,  afterwards,  upon  an 
arrangement  with  Isaac,  got  it  back  from  him :  that  this 
took  place  a  few  years  after  the  deed  had  been  made  to 
Isaac,  and  when  Isaac  removed  to  another  part  of  the 
country,  leaving  his  father,  Abraham  Fraser,  in  possession 
of  this  land ;  and  that  the  cancelled  deed  was  found  among  the 
papers  of  Abraham  Fraser  some  years  after  his  death. 

Isaac  Fraser  died  about  1830  ;  his  father,  Abraham  Fraser, 
died  about  1838;  Noah  Payne  Fraser  died  about  April, 
1841 ;  Abraham  Fraser,  and  after  him  Noah  Payne  Fraser, 
died  in  possession  of  this  land. 

In  1847,  or  about  that  time,  Randolph  Fraser,  the  eldest 
son  of  Isaac  Fraser,  came  of  age,  and  brought  an  action  of 
ejectment  against  the  person  in  possession,  one  Lake,  who 
had  married  the  widow  of  Noah  Payne  Fraser,  to  recover 
the  one  hundred  acres,  claiming  under  the  cancelled  deed 
made  to  his  father,  Isaac  Fraser,  in  1823.  At  that  time 
the  plaintiff,  the  heir  of  Noah  Payne  Fraser,  was  an  infant. 
The  ejectment  was  compromised  by  an  amicable  arrangement 
between  the  plaintiff  and  those  in  possession,  each  paying  his 
own  costs  and  dividing  the  one  hundred  acres  between  them, 
so  far  at  least  as  taking  or  retaining  possession. 
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It  was  understood  among  the  parties  that  this  plaintiff, 
who  was  then  living  in  the  family  of  his  step-father,  Lake, 
could  not  give  a  deed,  being  an  infant,  and  would  not  be 
bound  by  that  arrangement.  He  now  brought  this  action  to 
recover  the  fifty  acres  of  which,  under  the  compromise  made 
in  1841,  Lake  gave  up  possession. 

What  right  the  defendant  Fralick  had  did  not  appear  at 
the  trial. 

The  learned  judge  left  it  to  the  jury  to  find  whether  the 
deed  made  to  Isaac  in  1823  was  voluntary,  or  upon  a  good 
consideration.  If  it  were  voluntary,  and  if  the  deed  made 
afterwards  to  Noah  Payne  Fraser  was  made  bond  fide^  upon 
a  good  consideration,  then  he  told  them  the  plaintiff  was 
entitled  to  recover ;  or  if  the  deed  to  Isaac,  whether  made 
upon  a  good  consideration  or  not,  was  afterwards  cancelled 
by  his  consent  before  Abraham  made  the  deed  to  Noah 
Payne  Fraser,  then  he  instructed  them  to  find  for  the 
plaintiff.    The  jury  found  for  the  plaintiff. 

(r.  J>.  Mowat  moved  for  a  new  trial  on  the  law  and  evi- 
dence, and  for  misdirection,  contending  that  it  was  not 
material  whether  the  deed  to  Isaac  was  cancelled  by  mutual 
consent  or  not,  for  that  the  mere  act  of  cancelling  the  deed 
could  not  revest  the  estate  in  the  grantor,  Abraham,  and  no 
evidence  was  given  that  the  land  had  been  ever  re-conveyed. 
He  contended  also  that  evidence  was  illegally  received  of 
declarations  made  by  Abraham  in  regard  to  the  fact  of  it 
being  agreed  by  his  son  Isaac  that  the  deed  should  be  can- 
celled and  given  up,  and  that  it  was  given  up  by  Isaac  to 
be  cancelled. 

The  declarations  of  Abraham  in  that  respect  were  allowed 
to  be  proved,  without  objection  being  made  at  the  time, 
though  after  the  plaintiff's  case  had  been  closed  the  defen- 
dants' counsel  moved  that  that  part  of  the  testimony  should 
not  be  allowed  to  go  to  the  jury.  This  the  learned  judge  did 
not  accede  to,  because  the  testimony  was  not  objected  to  at 
the  time  it  was  given. 

Richards,  Q.  C,  shewed  cause,  and  cited  Doe  Burr  v.  Deni- 
son,  8  U.  C.  R.  185  ;  Smith  on  Property,  734 ;  Bythewood's 
43  VOL.  XXI. 
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Conveyancing,  Vol.  II.,  p.  285 ;  Doe  dem.  Wilson  v.  Wes- 
sells,  5  0.  S.  282. 

Mowat,  in  support  of  the  rule,  cited  Bolton  v.  The  Bishop 
of  Carlisle,  2  H.  Bl.  263;  Roe  dem.  Earl  of  Berkeley  v. 
Archbishop  of  York,  6  East  86  ;  Gummer  v.  Adams,  13  L. 
J.  Ex.  40. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt  that  the  cancelling  of  the  deed  given  to 
Isaac  Eraser  by  his  father,  though  done  by  the  grantor  him- 
self or  with  his  consent,  would  not  divest  him  of  the  estate, 
(Sheppard's  Touchstone,  69,  70.)  A  re-conveyance  was 
necessary  for  that  purpose. 

It  was  supposed  at  the  trial  that  in  a  case  of  Doe  dem. 
Burr  V.  Denison,  in  this  court,  (8  U.  C.  R.  185,)  our  opinion 
had  been  given  to  the  contrary,  but  that  was  a  misapprehen- 
sion. The  question  there  turned  upon  the  effect  of  the  can- 
celling of  a  lease,  and  of  a  subsequent  demise  of  the  premises 
to  another  party,  with  the  knowledge  and  consent  of  the 
former  tenant.  The  court  held,  upon  the  authorities  cited  and 
for  the  reasons  given  in  the  case,  that  the  effect  of  what  had 
been  done  was  to  work  a  surrender  of  the  first  term.  This  case, 
so  far  as  regards  the  effect  of  the  mere  fact  of  cancelling  the 
deed  to  Isaac,  presents  a  very  different  question. 

We  cannot  gather  from  the  evidence  on  what  ground  the 
jury  may  have  found  for  the  plaintiff. 

Upon  the  question  of  fact,  whether  any  valuable  considera- 
tion was  given  to  the  father  by  either  Isaac  or  Noah  Payne 
Eraser,  the  evidence  was  not  such  as  we  could  say  led  to  any 
certain  conclusion,  and  we  do  not  imagine  that  the  jury 
founded  their  verdict  on  any  opinion  which  they  came  to  on 
that  point. 

Neither  do  they  seem  to  have  determined  upon  the  statute 
of  limitations.  The  plaintiff,  being  the  son  and  devisee  of 
Noah  Payne  Eraser,  could  not,  as  it  appears  to  us,  have 
gained  a  title  by  length  of  possession  in  his  grandfather,  his 
father,  and  himself,  for  twenty  years  had  not  elapsed  when 
the  son  of  Isaac  Eraser  entered  under  the  amicable  arrange- 
ment made  in  1 847,  and  twenty  years  have  not  elapsed  since 
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that  time,  so  that  we  do  not  see  that  any  one  can  have 
acquired  a  title  against  the  plaintiff  under  the  statute. 

It  is  a  strong  fact  that  Isaac  moved  away  from  the  farm  to 
another  part  of  the  country,  leaving  his  father  in  possession, 
and  that  there  is  no  account  of  his  having  made  afterwards 
any  attempt  to  gain  possession  or  any  claim  to  the  land,  and 
the  deed  to  Isaac  being  found  among  the  papers  of  Abraham 
Fraser  after  his  death,  is  another  strong  fact  to  shew  that 
the  deed  had  really  been  given  up. 

We  do  not  perceive  that  any  suspicion  was  intimated  that 
he  had  become  possessed  of  it  improperly,  though  it  seems 
after  Isaac's  death  his  papers  were  taken  to  his  father's 
house.  We  should  hope  that  it  was  not  intended  to  surmise 
that  the  father  came  then,  and  not  before,  into  possession  of 
the  deed  he  had  given  to  Isaac,  and  cancelled  it  fraudulently. 

If  the  fact  really  was  that  Isaac  gave  up  the  deed  to  his 
father,  meaning  to  surrender  the  estate :  that  it  was  can- 
celled by  him  or  with  his  consent :  that  his  father  after- 
wards entered  and  made  the  deed  in  1839  to  Noah,  the  father 
of  the  present  plaintiff ;  and  that  possession  was  held  consis- 
tently with  these  facts  from  the  time  that  Isaac  left  the  place 
till  1847,  then  we  think  there  was  ground  for  leaving  it  to 
the  jury  to  presume  a  re-conveyance  from  Isaac  to  his  father 
in  pursuance  of  his  agreement  to  relinquish  the  land  to  him, 
and  this  would  have  warranted  the  jury  in  finding  for  the 
plaintiff  as  they  did. 

As  it  is,  however,  we  cannot  say  that  the  verdict  for  the 
plaintiff  stands  on  any  well-defined  ground.  It  probably  pro- 
ceeded from  an  assumption  that  the  cancelling  the  deed  to 
Isaac  actually  divested  him  of  the  estate,  which  we  take  to  be 
clear  it  could  not. 

It  would  be  better  that  the  parties  should  either  abide  by 
the  amicable  arrangement  that  was  made  in  1847,  or  make 
some  other,  now  that  Ihey  are  of  age  to  act  for  themselves ; 
but  if  this  cannot  be  done,  we  think  there  should  be  a  new 
trial,  with  costs  to  abide  the  event. 

Rule  absolute. 
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During  this  term  the  following  gentlemen  were  called  to 
the  bar  : — 

William  Lount,  William  Henry  Wilkison,  Richard 
Porter  Stephens,  Daniel  McKinnon,  Orlando  John 
MacKat,  Thomas  Tambs  Alves  Boys,  William  Alexan- 
der Foster,  Patrick  McCurry,  George  Murray,  Wil- 
liam Edward  O'Brien,  Martin  O'G-ara,  Robert  Smith, 
George  Taylor  Denison,  Junior,  Henry  Coffin  Windeat 
Wethey,  Thomas  Moss. 
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Present : 

The  Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
Robert  Easton  Burns,  J.  (a) 


BuRNHAM  V.  Burns. 

Attorney — Action  for  costs — Negligence — Pleading  and  evidence. 

Where  services  charged  for  by  an  attorney  were  required  only  in  conse- 
quence of  his  own  mistake  or  neglect,  the  mistake  being  such  as  a  careful 
person  would  not  have  been  likely  to  fall  into,  and  not  arising  from  an 
error  in  judgment  in  a  matter  affording  room  for  doubt  or  difficulty,  he 
cannot  recover ;  and  such  a  defence  is  available  under  the  general  issue. 

Action  on  common  counts,  for  services  as  an  attorney  and 
solicitor.    Plea^  never  indebted. 

At  the  trial,  at  Peterborough,  before  Richards,  J.,  it 
appeared  that  the  plaintiff,  being  an  attorney  and  solicitor, 
was  employed  by  the  defendant  to  draw  a  mortgage  \vom 
one  Waddell  to  him,  and  afterwards  a  release  of  WaddelFs 
equity  of  redemption. 

In  preparing  the  two  deeds  he  made  a  mistake,  as  the 
defendant  alleged,  leaving  out  some  part  of  the  land  that 
was  to  have  been  included  in  the  mortgage,  and  putting  in 
other  land  which  he  had  not  been  instructed  to  insert,  and 
it  was  alleged  that  the  same  errors  were  committed  in  pre- 
paring the  release  of  the  equity  of  redemption. 

One  Roach,  who  was  entitled  to  the  land  that  had  been 
erroneously  inserted  in  the  deeds,  brought  an  action  of  eject- 
ment against  Burns,  the  defendant,  and  recovered  against 
him. 

The  present  plaintiff,  the  attorney  who  prepared  the 
mortgage,  then,  through  his  agent  in  Toronto,  filed  a  bill 
in  Chancery  against  Waddell  and  others,  to  have  the  deeds 

(a)  Nfr.  Justice  McLean  was  absent  during  this  term,  owing  to  indisposition. 


350       queen's  bench,  Hilary  term,  25  vie,  1862. 


reformed  by  correcting  the  error  in  regard  to  the  premises, 
in  which  he  succeeded. 

This  action  was  brought  to  recover  the  plaintiff's  costs  of 
the  suit  in  Chancery,  £56  17s.  lid.,  and  the  costs  of  the  de- 
fence in  the  ejectment,  £19  Is.  6d. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  the  defen- 
dant had  called  frequently  at  the  office  about  the  suit  in 
equity,  and  busied  himself  about  it,  and  expressed  his  satis- 
faction at  the  result ;  but  it  appeared  that  he  was  under  the 
impression  that  Waddell  would  have  to  pay  those  costs,  or  at 
least  that  he  had  promised  to  do  so. 

The  defendant's  counsel,  at  the  conclusion  of  the  plain- 
tiff's case,  desired  to  call  witnesses  to  prove  that  an  error 
had  been  committed  by  the  plaintiff  himself  in  drawing  the 
mortgage  spoken  of,  and  afterwards  in  drawing  the  convey- 
ance of  the  equity  of  redemption:  that  the  defendant,  having 
purchased  the  land  from  Waddell,  had  instructed  the  plain- 
tiff to  look  into  Waddell's  title,  and  to  prepare  the  deed 
from  Waddell  to  defendant :  that  the  plaintiff  being  misled 
by  his  own  error  in  drawing  the  deeds  to  Waddell,  fell  into 
the  same  error  in  drawing  the  deed  to  the  defendant ;  and 
that  it  was  entirely  in  consequence  of  the  plaintiff 's  neg- 
ligence as  a  solicitor  that  the  necessity  arose  for  the  suit 
in  Chancery  to  correct  the  error,  and  that  the  defendant 
was  unable  to  defend  himself  in  the  ejectment. 

There  was  no  other  cause  of  action  except  for  these  two 
bills,  and  the  defendant's  counsel  contended  that  the  plain- 
tiff could  not  recover  the  costs  of  proceedings  wholly  occa- 
sioned by  his  own  negligence. 

The  learned  judge  considering  at  the  time  that  the  de- 
fence could  not  be  set  up  under  the  plea  of  never  indebted, 
allowed  the  plaintiff  to  recover,  and  a  yerdict  was  found  in 
his  favour  for  £75  19s.  5d. 

J,  D,  Armour^  obtained  a  rule  nisi  for  a  new  trial  for 
misdirection  and  rejection  of  evidence.  He  cited  Hill  v. 
Allen,  2  M.  &  W.  283  ;  Farnsworth  v.  Garrard,  1  Camp. 
38  ;  Cox  V.  Leech,  1  C.  B.  N.  S.  617 ;  Bracey  v.  Carter, 
12  A.  k  E.  373  ;  Chapman  v.  Van  Toll,  8  J].  &  B.  396 ; 
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Mondel  v.  Steel,  8  M.  &  W.  858  :  Potts  v.  Sparrow,  6  C. 
&  P.  749 ;  Chy.  Junr.  Prec.  225. 

Kingsmill  shewed  cause,  and  cited  Vidal  v.  Donald,  20 
U.  C.  R.  507  ;  Montriou  v.  JefFervs,  2  C.  &  P.  113 ;  Hill 
V.  Featherstonaugh,  7  Bing.  573;  Templer  v.  McLachlan, 
2  New  Rep.  136  ;  Shaw  v.  Arden,  9  Ring.  287. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rule  should  be  made  absolute 
for  a  new  trial  without  costs,  taking  the  law  to  be  settled 
that  where  the  services  charged  for  by  an  attorney  were 
only  required  in  consequence  of  the  plaintiff's  own  mistake 
or  neglect,  the  mistake  being  such  as  a  careful  person  so 
employed  would  not  have  been  likely  to  fall  into,  and  not 
arising  from  an  error  in  judgment  in  a  matter  that  afforded 
room  for  any  difficulty  or  doubt,  the  attorney  cannot  re- 
cover compensation  for  such  services,  or  for  any  items  to 
which  the  objection  can  be  justly  and  clearly  applied.  And 
it  has  also  been  held  that  the  defence  is  available  under  the 
general  issue,  if  the  service  was  not  otherwise  of  value  to 
the  defendant  than  as  it  had  the  effect  of  correcting  the 
attorney's  own  error. 

But  every  case  of  the  kind  is  for  the  jury,  after  hearing 
the  evidence  on  both  sides  ;  and  we  wish  not  to  be  under- 
stood as  expressing  any  opinion  in  regard  to  what  may  be 
the  plaintiff's  right  to  recover  when  the  facts  have  been 
fully  brought  out,  which  on  the  trial  they  were  not. 

That  will  depend  probably  upon  the  fact  of  negligence 
not  in  preparing  a  deed  for  Waddell,  but  in  discharging  a 
duty  cast  upon  the  plaintiff  by  the  defendant's  employment 
of  him. 

Rule  absolute. 


S52      queen's  bench,  Hilary  term,  25  vie,  1862. 


Regina  v.  Roblin. 

Marriage  of  minors— Consent  of  parent  or  guardian — 26  Geo.  II.,  ch.  Z%. 

It  is  ilkgal  in  this  country,  as  it  was  in  England  before  the  26  Geo.  II. ,  ch.  33, 
to  marry  by  license,  where  either  of  the  parties  is  under  twenty-one,  with- 
out consent  of  parents  or  guardians  ;  and  the  want  of  consent  is  a  breach 
of  the  bond  given  on  obtaining  such  license,  conditioned  that  there  is 
no  lawful  cause  or  impediment  to  hinder  the  marriage. 

Semble,  however,  that  the  eleventh  clause  of  the  statute  is  not  in  force  in 
this  country,  and  that  such  a  marriage  therefore  is  not  void. 

Scire  Facias,  on  a  bond  to  the  Crown,  given  by  defendants 
Jehiel  D.  Roblin  and  Samuel  Huff,  junior.  Plea,  never 
indebted.  The  plaintiff  took  issue  on  the  plea,  and  sug- 
gested the  following  breach : 

And  hereupon  the  said  plaintiff  suggests  and  gives  the  ^ 
court  here  to  understand  and  be  informed,  that  the  said 
bond  in  the  said  writ  of  scire  facias  mentioned  was  and  is 
subject  to  a  certain  condition  thereunder  written,  whereby, 
after  reciting  that  whereas  a  license  of  marriage  had  that 
day  been  obtained  for  the  purpose  of  joining  together  in 
holy  matrimony  John  H.  Stevenson,  of  Napanee,  in  the 
counties  of  Lennox  and  Addington,  gentleman,  and  Mary 
Ann  Foote.  of  the  same  place,  spinster,  the  condition  was 
declared  to  be  such  that  if  it  shall  appear  that  there  is  no 
affinity,  consanguinity,  pre-contract,  or  any  other  lawful 
cause  or  impediment  to  hinder  the  said  John  H.  Stevenson 
and  Mary  Ann  Foote  being  joined  together  in  holy  matri- 
mony, then  the  said  obligation  shall  be  null  and  void,  other- 
wise to  remain  in  full  force  and  virtue.  Nevertheless,  for 
assigning  breaches  of  the  said  condition  of  the  said  bond,, 
the  said  plaintiff  in  fact  saith  that  there  was  lawful  cause 
and  impediment  to  hinder  the  said  John  H.  Stevenson  and 
Mary  Ann  Foote  from  being  joined  together  in  holy  matri- 
mony, in  this,  that  the  said  John  H.  Stevenson  was  under  the 
age  of  twenty-one  years,  and  was  not  a  widower,  and  that  John 
Stevenson,  father  of  the  said  John  H.  Stevenson,  then  liv- 
ing, did  not  give  his  consent  to  his  son  being  so  married, 
contrary  to  the  form  and  effect  of  the  said  writing  obliga- 
tory, and  of  the  said  condition  thereof. 

The  cause  came  on  for  trial  at  Kingston,  before  Richards,  J. 
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^he  defendant  admitted  the  truth  of  the  allegation  in  the  sug- 
gestion mentioned,  when  a  verdict  was  entered  for  the  plain- 
tiff, and  damages  assessed  on  the  breaches  at  one  shilling, 
subject  to  the  opinion  of  the  court  whether  on  the  case 
the  plaintiff  was  entitled  to  recover. 

A.  Kirkpatrick  and  Prince  for  the  Crown.  Richards^Q, 
C,  contra. 

26  Geo.  II.  ch.  33  (imperial  act) ;  14  Geo.  III.,  ch.  83 ; 
33  Geo.  III.,  ch.  5;  38  Geo.  Ill,  ch.  4;  59  Geo.  III.  ch. 
15 ;  2  Geo.  IV.,  ch.  11 ;  11  Geo.  IV.,  ch.  36  ;  Regina  v. 
Seeker,  14  U.  C.  R.  604,  were  cited  on  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  assume  from  the  case  stated  that  John  H.  Stevenson 
was  above  the  age  of  fourteen  years  and  under  twenty-one 
at  the  time  he  was  married,  and  that  it  is  unnecessary  to 
the  determination  of  the  case  to  refer  to  the  state  of  the 
law  as  it  regards  the  marriage  of  a  boy  under  fourteen  years 
of  age,  or  a  girl  under  twelve.  Both  parties  we  assume 
were  above  that  age  when  by  law  they  would  be  deemed 
capable  of  giving  their  own  consent. 

Then  as  to  the  legal  effect  of  Stevenson  being  under  the 
age  of  twenty-one  years.  In  the  case  of  The  King  v.  The 
Inhabitants  of  Hodnett,  (1  T.  R.  99,)  Lord  Mansfield  was 
required  to  give  judgment  in  a  case  in  which  the  point  to  be 
determined  was  the  effect  upon  the  legality  of  a  marriage  of 
the  fact  that  the  girl,  who  was  illegitimate,  was  under 
twenty-one  at  the  time  of  her  marriage,  and  that  there  was 
no  consent  of  parent  or  guardian.  His  lordship  having  to 
consider  the  effect  of  the  statute  26  Geo.  II.,  ch.  33,  upon 
the  question  before  the  court,  entered  into  this  explanation. 
He  said  that  before  that  statute  clandestine  marriages,  which 
it  was  the  object  of  that  act  more  effectually  to  prevent, 
"  were  so  far  to  be  sure  i^racticahle  that  the  courts  would 
not  avoid  the  contract,  but  still  they  were  contrary  to  law. 
The  law  of  England,"  he  said,  executed  by  the  ecclesiastical 
courts,  prohibited  it,  and  made  it  unlawful  to  marry  any 
person  in  private ;  so  that  no  clergyman  of  reputation  dared 
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to  marry  any  person  without  license  or  banns.  If  they 
married  with  license,  there  was  an  oath  that  the  parties 
were  of  age  ;  or  if  under  age,  that  they  had  the  consent  of 
parents  or  guardians.  If  by  banns,  it  was  no  objection  to 
the  marriage  that  the  parties  were  under  age.  All  other 
marriages  were  illegal ;  but  not  being  vacated,''  (that  is, 
not  being  void,)  "the  practice  still  continued.  Therefore 
this  act  was  passed  in  order  to  prevent  these  illegal  prac- 
tices, and"  (as  he  afterwards  added,)  "  only  made  that  less 
practicable  ivliicli  was  before  illegaV 

When  parties  are  married  by  banns,  if  either  of  them 
should  be  under  age,  the  publication  of  the  banns  in  the 
open  manner  required  gives  parents  and  guardians  timely 
notice  of  the  intended  marriage,  and  an  opportunity  of  for- 
bidding it,  and  if  they  make  no  elfort  to  prevent  it  their 
consent  may  reasonably  be  assumed. 

When  the  marriage  is  by  license,  this  opportunity  of  in- 
terposing is  not  afforded,  and  therefore  before  granting  the 
license  it  is  right  to  exact  some  security  that  the  parties  are 
of  age,  by  which  we  mean  of  the  full  age  of  twenty-one 
years. 

The  law  of  England,  we  see,  did  require  it  before  the  26 
Geo.  II.,  ch.  33,  was  passed,  and  nothing  has  been  enacted 
in  the  province  to  dispense  with  that  precaution. 

Then  as  to  the  English  Marriage  Act,  26  Geo.  II.,  ch. 
33,  that  part  of  it  which  made  the  marriage  by  license  of  a 
minor  without  the  consent  of  parents  or  guardians  absolutely 
void,  has  been  repealed  in  England  by  the  statute  3  Geo. 
IV.,  ch.  75  ;  but  that  repealing  act  has  no  force  in  Canada, 
being  passed  since  our  constitution  was  given  to  us. 

It  is  clear  that  the  26  Geo.  II.,  ch.  33,  indeed,  had  not  in 
itself  any  binding  force  in  this  country,  not  merely  because 
some  of  its  provisions  are  in  the  nature  of  things  inappli- 
cable to  us,  and  incapable  of  being  carried  out,  for  that 
might  not  prevent  other  parts  of  the  same  act  from  being  ^ 
in  force  to  which  there  might  be  no  such  objection,  but 
because  by  the  18th  clause  of  that  statute  it  is  expressly 
provided  that  nothing  in  the  act  contained  shall  extend  "to 
any  marriages  solemnised  beyond  the  seas."  It  is  very  clear 
that  it  was  not  intended  to  be  in  force  in  the  colonies. 
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But  when  by  our  statute  32  Geo.  III.,  ch.  1,  the  provin- 
cial legislature  adopted  the  law  of  England  as  the  rule  of 
decision  in  these  words,  "  that  in  all  matters  of  controversy 
relative  to  property  and  civil  rights^  resort  shall  be  had  to 
the  laws  of  England  as  the  rule  for  the  decision  of  the 
same,"  they  adopted  to  the  extent  mentioned  not  merely 
the  common  law  of  England,  but  also  tlie  statute  law, with 
the  exceptions  specified  in  the  act,  and  with  other  excep- 
tions, though  not  specified,  of  such  laws  as  are  clearly  not 
applicable  to  the  state  of  things  existing  in  the  colony,  of 
which  various  examples  might  be  cited. 

We  consider  that  our  adoption  by  32  Geo.  III.,  ch.  1,  of 
the  law  of  England,  to  the  extent  and  with  the  exceptions 
just  mentioned,  included  the  law  generally  which  related  to 
marriage.  The  statute  26  Geo.  II.,  ch.  33,  being  in  force  in 
England  when  our  statute  32  Geo.  III.,  ch.  1,  was  passed, 
was  adopted  as  well  as  other  statutes,  so  far  as  it  con- 
sisted with  our  civil  institutions,  being  part  of  the  law  of 
England  at  that  time  "  relating  to  civil  rights that  is,  to 
the  civil  rights  which  an  inhabitant  of  Upper  Canada  may 
claim  as  a  husband  or  wife,  or  as  lawful  issue  of  a  marriage 
alleged  to  have  been  solemnised  in  Upper  Canada. 

The  legislature  of  Upper  Canada  have  so  regarded  this 
matter,  as  appears  by  the  statute  33  Geo.  III.,  ch.  5,  sections 
1,  3  and  6,  38  Geo.  III.,  ch.  4,  sec.  4,  and  11  Geo.  IV.,  ch. 
36,  in  which  they  have  recognised  the  English  Marriage  Act, 
in  effect,  though  not  in  express  terms,  as  having  the  force  of 
law  here  in  a  general  sense,  and  controlling  the  manner  in 
which  marriage  is  to  be  solemnised. 

We  find  nothing  in  the  ordinances  of  the  Governor  and  coun- 
cil of  the  province  of  Quebec,  nor  any  thing  in  the  British 
statutes,  14  Geo.  III.,  ch.  83,  or  31  Geo.  III.,  ch.  31,  or  in 
any  other  British  statute  passed  between  the  26  Geo.  II.,  ch. 
33,  and  the  time  of  our  adopting  the  law  of  England,  which 
can  affect  us  in  this  matter,  nor  any  thing  in  any  British  or 
imperial  act  passed  since,  which  either  extends  to  the  colonies 
generally  or  to  Canada  in  particular. 

The  royal  instructions  to  the  governors  of  Canada  we  know 
have  given  to  them  authority  to  issue  marriage  licenses,  and 
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such  authority  has  been  recognised  by  the  legislature  in  the 
statutes  we  have  referred  to,  and  in  others. 

From  what  we  have  stated,  then,  we  draw  this  inference — 
that  by  the  law  of  England,  as  it  stood  before  the  26  Geo. 
II.,  ch.  33,  as  well  as  after,  it  was  unlawful  for  any  person 
to  solemnise  marriage  otherwise  than  after  publication  of 
banns,  between  parties  both  or  either  of  whom  were  under 
the  age  of  twenty-one  years,  without  the  consent  of  parents 
or  guardians.  It  was  so  far  illegal  that  it  was  prohibited  by 
law,  although  before  26  Geo.  II.,  ch.  33,  the  marriage  would 
not  on  that  account  have  been  absolutely  void.  Long  before 
the  26  Geo.  II.,  the  canons  required  that  no  license  should  be 
granted  to  marry  without  publication  of  banns,  but  upon  good 
caution  and  security  taken,  and  the  security  was  to  contain, 
among  other  conditions,  this,  that  the  parties  to  be  married 
^if  under  age)  had  obtained  the  consent  of  their  parents,  (if 
they  be  living,)  or  otherwise  of  their  parents  or  governors. 
(Burn's  Ecclesiastical  Law,  Vol.  II.,  title  "  Marriage.")  And 
this  law  of  England  has  been  no  further  changed  by  the  26 
Geo.  II.,  than  by  making  the  marriage  void  which  shall  be 
solemnised  without  such  consent. 

Whether  the  11th  section  of  the  act  containing  that  pro- 
vision was  ever  part  of  the  law  of  this  province,  by  virtue  of 
our  adoption  of  the  law  of  England,  may  fairly  be  questioned. 
If  it  ever  w^s  it  must  be  so  still,  as  we  have  already  men- 
tioned, because  the  English  statute  repealing  it  is  of  too 
modern  a  date  to  be  binding  upon  us  by  virtue  of  our  statute 
32  Geo.  III.,  ch.  1,  and  it  has  no  relation  to  the  colonies  ; 
but  it  would  be  difficult  to  satisfy  ourselves,  we  think,  that 
it  ever  has  been  in  force  in  Upper  Canada,  on  account  of  the 
impossibility  of  applying  the  12th  clause  to  the  condition  of 
things  here.  We  could  not  therefore  have  the  enactment 
respecting  the  consent  of  parents  in  its  integrity,  and  as  it 
would  work  great  hardship  to  have  the  11th  clause  in  force 
without  the  12th  or  any  other  provision  as  a  substitute  for  it, 
we  shall,  perhaps,  if  we  find  it  necessary  in  any  case  to  deter- 
mine the  point,  find  it  right  to  determine  that  neither  of 
these  clauses  could  be  taken  to  form  part  of  our  law  of  mar- 
riage under  our  own  adoption  of  the  law  of  England  by  32 
Geo.  IIL,  ch.  1. 
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But  whether  we  should  hold  that  the  11th  section  of  the 
26  Geo.  II.  is  in  force  here  or  that  it  is  not,  it  is  still  true 
that  the  law  of  England,  which  we  adopted,  makes  it  illegal 
to  solemnise  a  marriage  of  a  minor  by  license  without  the 
consent  of  parent  or  guardian.  Whatever  authority  we  have 
for  dispensing  with  publication  of  bans,  by  obtaining  a 
license,  must  be  taken,  we  think,  to  be  accompanied  with  the 
direction  respecting  the  consent  of  parents  or  guardians  in 
case  of  minority. 

The  fact,  therefore,  of  either  of  the  parties  being  under 
age,  and  there  being  no  consent  of  the  parent,  would  be,  in 
the  words  of  the  condition  of  this  bond  as  set  out  in  the 
record,  "  a  lawful  cause  to  hinder  the  marriage"  of  the  per- 
sons mentioned  in  it,  because  it  made  it  against  law  to  marry 
them  without  such  consent,  whether  the  marriage  would  or 
would  not  be  in  this  province  absolutely  void,  as  it  would  have 
been  in  England  under  the  26  Geo.  II.,  while  no  part  of  it 
had  been  repealed. 

The  clergyman  or  minister  w^ho  was  requested  to  solemnise 
the  marriage  without  publication  of  banns,  and  by  virtue  of 
the  license,  would  rightly  desire  to  avoid  infringing  the  law, 
and  to  that  end  would  rely  on  the  security  on  which  he 
would  assume  the  license  must  have  been  obtained ;  and  the 
public  officer  to  whom  the  Governor  has,  with  the  sanction 
of  the  Queen  and  of  the  legislature,  committed  the  duty  of 
issuing  marriage  licenses,  must  equally  desire  to  avoid  giv- 
ing a  license  to  do  what  the  law  prohibits. 

This  shews  that,  whether  the  marriage  for  want  of  the 
consent  of  the  parent  would  be  void  or  not,  there  was, 
nevertheless,  a  legal  occasion  and  a  legal  sanction  for  taking 
such  a  bond  as  in  this  case  is  sued  on. 

Then  it  is  admitted  that  what  is  suggested  in  the  record 
as  a  breach  of  the  condition  is  true,  and  the  only  question, 
besides  what  we  have  been  considering,  is  whether  the 
objection  of  want  of  consent  of  parents  is  within  the  condi- 
tion of  this  bond,  which  makes  no  mention  of  that  requisite 
in  particular  terms,  but  does  require  that  there  shall  be  "  no 
affinity,  consanguinity,  pre-contract,  or  other  lawful  cause  or 
impediment  to  hinder  the  marriage." 
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We  think  the  want  of  consent  of  the  father  of  the  minor, 
under  the  circumstances  stated,  was,  as  we  have  already  stated, 
a  lawful  cause  to  hinder  the  marriage,  for  if  the  fact  had 
been  known  we  must  assume  that  the  license  would  not 
have  been  issued,  as  it  ought  not  to  have  been  by  law,  and 
so  the  marriage  by  license  would  not  or  should  not  have 
taken  place,  though  if  the  license  had  issued  and  the  mar- 
riage had  taken  place,  it  would  not  have  been  void. 

In  our  opinion  the  postea  should  go  to  the  plaintifl. 

Judgment  for  the  Crown. 


The  Commercial  Bank  op  Canada  v.  Merritt  et  al. 

Principal  and  agent — Excess  of  authority —  Written  agreement  by  agent —  Vari- 
ation by  parol. 

Defendants,  two  directors  of  the  Canada  Powder  Company,  placed  in  the 
hands  of  C-,  the  secretary,  their  promissory  note  for  $8000,  made  in 
November,  1858,  payable  to  the  plaintiffs,  on  demand,  which  C.  depos- 
ited with  the  plaintiffs,  having  a  receipt  written  under  it  and  signed  by 
their  agent,  which  expressed  that  the  note  was  to  be  held  by  the  bank  as 
collateral  security  for  any  unretired  paper  they  might  at  any  time 
hold  of  the  company.  In  an  action  on  this  note  the  plaintiffs'  agent 
swore  that  he  took  it  upon  the  understanding  expressed  in  the  receipt, 
which  was  in  C.'s  hand-writing,  and  he  believed  was  signed  at  the  same 
time,  and  that  he  had  made  the  arrangement  wholly  with  C,  never  hav- 
ing had  any  communication  with  the  defendants  regarding  it.  Defend- 
ants had  pleaded  as  an  equitable  defence,  and  desired  to  prove,  that  the 
note  was  given  in  consequence  of  a  doubt  as  to  the  power  of  the  Powder 
Company  to  become  parties  to  a  note,  and  as  security  only  against  the 
want  of  such  power,  and  until  it  should  be  conferred  upon  them  by  the 
legislature,  which  was  done  in  May,  1859,  without  loss  in  the  meantime 
to  the  plaintiffs. 

Held,  that  such  evidence  was  rightly  rejected,  for  that  the  defendants  hav- 
ing entrusted  C.  with  their  note  were  bound  by  his  agreement,  on  which 
the  plaintiffs  had  advanced  their  money,  and  which  could  not  be  varied  by 
parol  testimony. 

The  plaintiffs  sued  in  this  action  on  a  promissory  note, 
made  by  the  defendants,  on  the  18th  of  November,  1858, 
whereby  they  jointly  and  severally  promised  to  pay  on  de- 
mand, for  value  received,  to  the  plaintiffs,  the  sum  of  $8000; 
and  they  set  forth  in  their  declaration  that  the  defendants 
were  members  and  directors  of  the  Canada  Powder  Company, 
incorporated  by  statute,  18  Vic,  ch.  223  :  that  the  said 
company  through  their  secretary  and  agent,  one  Clark,  were 
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negociating  with  the  plaintiffs  through  their  agent,  one  Parke, 
managing  for  the  plaintiffs  at  Hamilton,  for  obtaining  money 
by  way  of  discount  from  the  plaintiffs  on  notes  and  bills  of 
the  said  Powder  Company  :  that  the  plaintiffs  refused  to  dis- 
count the  company's  paper  without  further  security,  and  that 
it  was  agreed  between  the  plaintiffs  and  the  Powder  Company, 
acting  by  their  respective  agents,  as  follows,  namely,  that 
these  defendants  should  give  their  promissory  note,  such  as 
is  now  sued  upon,  under  which  note  should  be  written  a 
receipt  (to  be  signed  by  the  plaintiffs)  shewing  the  terms  on 
which  the  note  was  to  be  held  by  the  plaintiffs,  which  receipt 
was  accordingly  written  under  the  promissory  note,  and  was 
in  these  words : 

"  Received  from  the  Canada  Powder  Company  a  joint 
note,  signed  by  N.  Merritt,  Esq.,  and  others,  payable  on 
demand,,  for  eight  thousand  dollars.  The  said  note  to  be 
held  by  this  bank  as  collateral  security  for  any  unretired 
paper  the  bank  may  at  any  time  hold  of  the  said  Powder 
Company  discounted  at  this  agency. 

Hamilton,  18th  November,  1858. 

(Signed,) 

W.  H.  Parke, 
Manager  Com.  Bank  of  Canada. 

The  plaintiffs  then  averred  that  before  this  action  they 
had  discounted  notes  and  bills  for  the  Powder  Company, 
which  became  due  and  were  not  retired,  to  a  large  amount, 
namely,  $10,000,  and  that  the  defendants  had  not  paid 
their  note  for  $8000,  though  the  same  had  been  demanded. 

The  defendants,  besides  denying  that  they  had  agreed  as 
alleged,  pleaded  as  an  equitable  plea  the  defence,  in  sub- 
stance, that  the  Powder  Company  desired  to  obtain  discounts 
from  the  plaintiffs  upon  their  notes  and  bills  :  that  it  was 
considered  doubtful  whether  by  their  charter  they  had  power 
to  become  parties  to  notes  or  bills  of  exchange  :  that  the 
plaintiffs  agreed  to  discount  for  them  if  they  would  furnish 
a  promissory  note  signed  by  some  of  the  directors,  to  be 
held  by  the  plaintiffs  as  security  to  them  in  case  they  should 
suffer  any  loss  in  consequence  of  the  want  of  power  of  the 
company  to  become  parties  to  bills  or  notes,  and  until  an  act 
of  parliament  should  be  passed  declaring  that  the  company 
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had  such  power,  or  conferring  power  upon  them  ;  that  the 
defendants  ,  being  two  of  the  directors,  made  this  note 
accordingly,  which  was  then  delivered  to  the  plaintiffs  upon 
such  understanding,  and  no  other  :  that  an  act  of  parliament 
was  afterwards  obtained,  giving  to  the  Powder  Company  the 
requisite  powers  :  that  the  plaintiffs  never  suffered  any  loss 
for  want  of  such  power*  in  the  company  ;  and  that  the 
receipt  mentioned  in  the  declaration  was  written  after  the 
making  of  the  note,  and  without  the  knowledge,  privity,  or 
consent  of  the  defendants,  or  either  of  them,  and  did  not 
contain  the  terms  on  which  the  plaintiffs  held  and  still  hold 
the  note. 

There  were  other  pleas  not  material  to  be  mentioned. 

At  the  trial,  at  Hamilton,  before  Sag  arty,  J.,  Mr.  Parke, 
agent  of  the  plaintiffs,  swore  that  the  plaintiffs  took  the  note 
as  collateral  security  for  the  discounts  made  to  the  Powder 
Company:  that  Clarke,  their  secretary,  brought  to  him  this 
note  of  the  defendants,  who  were  stockholders  in  the  com- 
pany :  that  in  the  summer  before  Clarke  had  come  to  him, 
and  desired  to  transfer  to  the  plaintiffs  the  account  which 
they  had  with  the  Bank  of  Upper  Canada :  that  he  told 
Clarke  the  plaintiffs  would  require  collateral  security  for 
any  advances  :  that  both  the  note  sued  on  and  the  memor- 
andum at  foot  were  in  the  hand-writing  of  Clarke,  who 
wished  them  to  remain  attached  together  as  they  were,  and 
that  the  witness  signed  the  paper,  as  he  supposed,  on  the 
day  when  it  was  brought  to  him  :  that  he  was  sure  that  the 
account  was  opened  on  the  understanding  that  the  plaintiffs 
were  to  have  collateral  security :  that  his  intercourse  had 
been  wholly  with  Clarke,  and  not  with  the  defendants.  He 
added:  "I  can't  say  when  I  signed  the  receipt:  Clarke 
brought  it  to  me  all  written  out,  as  it  appears  :  I  never  talked 
to  either  of  the  defendants  about  it.  This  was  the  agreement 
on  which  he  lodged  the  note,  and  we  said  we  would  take  no 
conditional  security.  I  have  no  reason  to  think  I  did  not 
then  sign  it ;  it  was  all  one  transaction." 

It  was  proved  that  the  plaintiffs  had  discounted  paper  of 
the  Powder  Company,  upon  which  more  than  $16,000  was 
at  the  time  of  the  trial  over-due. 
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When  the  plaintiffs  had  closed  their  case,  Freeman,  Q.C., 
counsel  for  the  defendants,  proposed  to  prove  by  verbal  evi- 
dence that  the  note  was  given  by  the  defendants  upon  such 
an  understanding  as  that  stated  in  the  plea,  and  not  on  that 
expressed  in  the  receipt. 

The  learned  judge  rejected  the  evidence,  holding  that  the 
receipt  must  govern,  as  it  was  not  proposed  to  disprove  by 
any  testimony  the  alleged  statements  of  Parke,  that  Clarke 
did  draw  out  and  that  Mr.  Parke  signed  the  receipt  at  the 
time  the  note  was  made,  and  that  the  note  and  receipt  were 
accepted  and  acted  upon  by  Parke  ;  and  it  was  not  attempted 
to  shew  that  the  plaintiffs  or  their  agent  had  acted  in  fraud 
or  bad  faith,  or  were  aware  that  Clarke  had  exceeded  any 
instructions  he  might  have  had  from  the  defendants. 

The  plaintiffs  were  allowed  to  take  a  verdict  for  the  amount 
of  the  note,  $8000,  and  it  was  understood  that  the  defend- 
ants were  to  be  at  liberty  to  move  for  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  evidence  offered  should  have 
been  received :  that  is,  evidence  of  a  verbal  understanding 
such  as  was  set  out  in  the  plea,  and  varying  from  that 
expressed  in  Parke's  receipt. 

Freeman,  Q.  C,  obtained  a  rule  nisi  accordingly. 
Cameron,  Q.  C,  and  R.  Martin  shewed  cause,  and  cited 
Haseler  v.  Lemoyne,  5  C.  B.  N.  S.  530 ;  Hotson  v.  Browne, 

9  C.  B.  N.  S.  442. 

Freeman  Q.  C,  and  Fecles,  Q.  C,  supported  the  rule, 
citing  Coleman  v.  Riches,  16  C.  B.  104 ;  Grant  v.  Norway, 

10  C.  B.  665 ;  Waters  v.  Brogden,  7  Y.  &  J.  457  ;  Fenn  v. 
Harrison,  3  T.  R.  757  ;  Wake  v.  Harrop,  4  L.  T.  Rep.  N. 
S.  555  ;  Paley  on  Principal  and  Agent,  3d.  Ed.,  202. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  must  take  it,  upon  this  application  for  a  nonsuit,  that 
the  defendants  may  have  had  it  in  their  power  to  give 
such  evidence  of  a  parol  understanding  as  they  contended 
they  had  a  right  to  give,  and  the  question  is,  should  the 
evidence  have  been  received  which  it  is  said  was  offered. 
If  it  should,  then  a  new  trial  without  costs  should  follow,  or 
45  VOL.  XXI. 
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with  costs  to  abide  the  event,  in  order  to  enable  the  defen- 
dants to  give  evidence  of  a  parol  understanding  diiFerent 
from  that  which  is  expressed  in  the  writing  at  the  foot  of  the 
note,  which  evidence  the  plaintiffs  would  in  that  case  have 
an  opportunity  of  repelling  by  the  evidence  of  Clarke,  the 
defendants'  own  agent,  who  made  the  written  memoran- 
dum at  the  foot  of  the  note,  or  by  other  testimony.  This  at 
least  ought  to  be  the  course  if  we  should  conclude  that  the 
parol  evidence  ought  to  have  been  received,  unless  indeed 
we  are  to  understand  that  the  plaintiffs  agreed  for  the  pur- 
pose of  this  motion  to  admit  the  fact  of  a  parol  understand- 
ing, or  rather  perhaps  I  should  say  of  a  direction  by  the 
defendants  to  Clarke,  their  agent,  to  deliver  their  note  over 
to  the  plaintiffs  upon  such  an  understanding  and  no  other, 
as  they  allege  in  their  plea. 

According  to  the  opinion  which  we  have  come  to  upon 
the  point  raised,  it  will  not  be  a  question  whether  a  new  trial 
should  be  granted  or  not,  for  we  think  the  evidence  was 
rightly  rejected,  and  that  the  motion  for  nonsuit  should  not 
prevail. 

That  Clarke,  the  defendants'  agent,  did  agree  to  what  the 
the  plaintiffs  assert  he  did  on  their  behalf  is  shewn  by  the 
receipt  which  he  himself  wrote,  and  got  the  plaintiffs' 
manager,  Parke,  to  sign  ;  and  he  could  not  be  allowed,  after 
obtaining  the  plaintiffs'  money  upon  the  note  qualified 
only  by  that  written  memorandum  of  his  own,  to  prove  that 
the  defendants  made  the  note  upon  a  verbal  understanding 
with  himself  of  a  different  character,  unless  indeed  he  could 
shew  something  in  writing  from  the  plaintiffs,  or  their 
agent,  varying  the  understanding  come  to  on  the  day  when 
the  note  was  made. 

It  is  clear  that  Clarke,  as  secretary  of  the  company,  was 
put  forward  by  the  defendants  as  their  agent  to  negociate 
with  the  plaintiffs  for  advances  of  money.  The  defendants 
were  members  of  the  company  which  desired  to  get  the 
money,  and  by  which  it  was  obtained  and  has  been  spent. 
They  were  not  residing  at  a  distance,  but  were  at  hand,  and 
could  easily  have  transacted  the  business  for  themselves 
if  they  had  chosen.    Instead  of  that,  they  seem  to  have 
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acquiesced  in  Clarke's  making  the  arrangements  for  the 
company,  and  considering  his  position  in  the  corporation  it 
was  not  out  of  the  common  course  that  he  should  be  so 
employed. 

The  defendants,  according  to  their  own  account,  left  in 
his  hands  a  promissory  note  signed  by  themselves,  which 
bore  upon  the  face  of  it  an  absolute  liability,  subject  to  no 
contingencies. 

If  they  had  it  in  contemplation  when  they  made  the  note, 
that  it  was  only  to  be  enforced  against  them  in  a  certain 
event,  and  might  be  taken  up  and  a  note  of  the  corporation 
substituted  for  it,  provided  the  corporation  should  have 
power  expressly  given  to  them  by  statute  for  making  pro- 
missory notes,  they  should  have  been  sure  that  this  was 
communicated  to  the  plaintiffs,  and  in  such  a  manner  as 
would  in  law  qualify  the  promise  :  that  is,  we  mean,  they 
should  have  done  so  if  they  hesitated  about  trusting  Clarke 
to  carry  out  the  negociation  fully  for  them. 

As  it  appears  they  were  content  to  leave  the  matter  in  the 
hands  of  Clarke,  and  enabled  him  to  deliver  up  these  notes 
in  the  state  in  which  they  had  signed  them,  they  are  bound 
in  our  opinion  by  what  he  did  agree  to  with  the  plaintiffs  as 
the  written  understanding  on  which  he  delivered  their  note, 
and  upon  which  the  plaintiiBfs  acted  and  paid  out  their 
money 

The  statute  which  was  afterwards  passed  for  enabling  the 
company  to  give  promissory  notes  was  passed,  we  see,  in 
May,  1859,  and  this  action  was  brought  some  time  afterwards 
in  1861.  If  it  really  was  supposed  by  the  defendants  that 
they  were  at  liberty  to  substitute  a  note  of  the  company  and 
take  up  their  own,  they  would  hardly  have  let  their  note  stand 
out  for  such  a  period  of  time  afterwards,  for  the  amount  for 
which  they  had  made  themselves  liable  was  very  con- 
siderable. 

That,  however,  would  have  been  a  circumstance  to  be  con- 
sidered by  the  jury  in  the  plaintiffs'  favour,  if  the  learned 
judge  had  allowed  the  defendants  to  go  into  such  evidence 
as  they  desired  to  give.  Upon  the  evidence  that  was  given, 
and  as  the  case  stands,  we  think  it  is  one  to  which  the 
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maxim  strongly  applies,  that  where  one  of  two  persons  must 
suffer  civiliter  from  the  incorrect  conduct  of  an  agent,  it  is 
more  reasonable  that  he  who  employs  and  puts  a  trust  and 
confidence  in  the  deceiver  should  be  the  loser  than  a 
stranger. 

Undoubtedly  there  are  limits  to  the  application  of  that 
principle,  but  we  are  to  consider  that  the  agent  here  was  not 
a  person  casually  employed  to  do  a  particular  act,  out  of 
the  scope  of  his  ordinary  employment.  He  represented  in 
a  general  capacity  the  company  of  which  the  defendants 
were  members,  and  was  negociating  the  loans  of  money  to 
be  expended  by  them  and  their  co-directors. 

They  placed  in  his  hands  their  absolute  written  promise 
to  pay,  in  order  to  enable  him  to  carry  on  his  negociation, 
and  we  do  not  think  that  they  can  claim  a  right  reserved  to 
them  to  dispute  his  authority  to  deliver  the  note  to  the 
persons  to  whom  it  was  made  payable  without  adding  to 
their  absolute  promise  a  written  qualification  more  restrictive 
than  the  one  which  he  did  add. 

The  bank  agent,  Parke,  swore  that  he  had  no  communica- 
tion whatever  with  either  of  the  defendants  upon  the  matter, 
but  only  with  Clarke,  from  whom  he  received  the  note. 

In  our  opinion  the  rule  nisi  for  nonsuit  should  be  dis- 
charged, and  the  verdict  stand. 

Rule  discharged. 


Paton  v.  Cameron  et  al. 

24  Vic,  ch.  53 — Construction  of — Venue. 

In  an  action  of  ejectment,  commenced  after  24  Vic,  ch.  63,  came  into 
force,  for  land  in  the  city  of  Toronto,  the  venue  was  laid  in,  and  the  trial 
took  place  at,  the  assizes  for  the  united  counties  of  York  and  Peel.  Per 
Robinson,  C.  J. — The  second  section  of  the  act  clearly  allowed  that  course. 
Per  Burns,  J. — If  the  venue  was  wrong  the  defect  would  be  cured  by  the 
statutes  of  Jeofails. 

Ejectment  for  land  in  the  city  of  Toronto.  Writ  issued 
on  the  16th  of  December,  1861. 

The  plaintiff  claimed  under  a  mortgage  made  to  him  by 
the  defendant  John  Cameron.  The  defendants  claimed  title 
under  a  demise  from  the  plaintiff. 

The  venue  was  laid  in  the  united  counties  of  York  and  Peel. 
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At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  the  defend- 
ants being  called  did  not  appear,  and  a  verdict  was  therefore 
ordered  to  be  entered  for  the  plaintiff,  according  to  the  statute. 

Hector  Cameron  obtained  a  rule  on  the  plaintiff  to  shew 
cause  why  the  notice  of  trial,  service  thereof,  entry  of  the 
record,  verdict,  and  all  subsequent  proceedings,  should  not 
be  set  aside  with  costs,  on  the  ground  that  the  land  being  in 
the  city  of  Toronto,  the  entry  of  the  record  for  trial  at  the 
assizes  for  the  united  counties  of  York  and  Peel  was  irregu- 
lar ;  and  on  affidavits  filed. 

It  was  sworn  that  the  venue  was  laid  in  the  united  coun- 
ties, after  the  statute,  24  Vic,  ch.  53,  for  separating  the 
city  from  the  county  for  judicial  purposes,  had  become  law — 
that  is,  after  the  1st  of  July,  1861  ;  and  that  a  notice  of  the 
irregularity  was  served  on  the  plaintiff 's  attorney  as  soon  as 
the  notice  of  trial  had  been  given,  and  of  the  defendants' 
intention  to  move. 
Adam  Wilson,  Q.C.,  shewed  cause.  i!foss  supported  the  rule. 

Robinson,  C.  J. — I  think  the  third  section  of  the  act 
clearly  allowed  the  plaintiff  to  lay  the  venue  either  in  the 
city  or  in  the  united  counties  as  he  chose,  although  no  doubt 
the  venue,  independently  of  that  provision  in  the  statute, 
must  have  been  laid  in  the  city,  where  the  land  is  situate. 

The  action  was  commenced  after  the  statute  came  into 
force,  and  so  the  second  clause  applies  to  it  in  express  terms. 

Then  as  the  venue  was  rightly  laid  in  the  united  counties 
since  the  plaintiff  chose  to  lay  it  there,  it  must  follow  that 
the  record  could  be  entered  for  trial  at  the  assizes  for  the 
united  counties,  or  there  would  be  no  meaning  or  effect  in 
the  provision. 

Burns,  J.,  expressed  no  opinion  as  to  the  effect  of  the 
statute  24  Yic,  ch.  53,  but  concurred  in  the  judgment,  on 
the  ground  that  any  irregularity  with  regard  to  the  venue 
would  be  cured  by  the  statutes  of  Jeofails. 

McLean,  J.,  having  been  absent  during  the  argument,  gave 
no  judgment. 

Rule  discharged. 
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NiCKBLLS  V.  GOULDING. 

Seduction — Pleading  and  evidence. 

The  plaintiff  sued  for  the  seduction  of  his  adopted  daughter,  bringing  his 
action  within  six  months  from  the  birth  of  the  child,  and  averring  loss 
of  service,  which  he  proved,  and  obtained  a  verdict.  Defendant  pleaded 
only  not  guilty.  Held,  that  it  was  unnecessary  to  allege  in  the  declara- 
tion, or  to  prove,  that  neither  the  father  nor  mother  of  the  girl  was  resi- 
dent in  Upper  Canada  at  the  birth  of  the  child,  or  if  resident  had  brought 
no  action  within  six  months ;  for  as  the  plaintiff  had  at  common  law  a 
right  of  action  on  the  facts  stated,  any  defence  under  the  statute  depriv- 
ing him  of  it  must  be  pleaded. 

Held,  also,  that  if  such  proof  was  essential  to  the  action  it  should  after  ver- 
I  diet  be  presumed. 

In  this  case  there  was  some  evidence  of  the  death  of  both  parents,  which 
might  be  supposed  to  have  satisfied  the  jury. 

The  plaintifF  charged  in  the  declaration  that  defendant  de- 
bauched, &c.,  one  Jemima  Nickells  Taylor,  the  adopted  daugh- 
ter and  servant  of  the  plaintiff,  whereby  she  became  pregnant 
and  was  afterwards  delivered  of  a  child,  and  that  the  plain- 
tiff during  the  time  was  deprived  of  the  service  of  the  said 
Jemima  Nickells  Taylor,  and  incurred  expenses  about  the 
delivery  of  the  child,  &c. 

Flea,— Not  guilty. 

At  the  trial,  at  London,  before  Mobinson,  C.  J.,  the 
seduction  was  proved.  No  witnesses  were  called  on  the 
part  of  the  defendant. 

Jemima  Niekells  Taylor  had  been  adopted,  it  was  proved, 
in  the  family  of  the  plaintiff  when  she  was  only  two  years  old, 
and  had  been  always  since  living  in  his  family,  and  was  a 
member  of  his  family  at  the  time  of  the  seduction  and 
afterwards.  The  plaintiff  was  a  farmer,  and  this  adopted 
daughter  assisted  in  all  the  household  work,  and  was  treated 
by  the  plaintiff  and  his  wife  as  their  child.  She  was  about 
seventeen  years  old  at  the  time  she  was  seduced.  Her 
father  and  mother  were  proved  to  be  dead,  but  no  precise 
evidence  was  given  of  the  time  of  their  death. 

The  child  was  born  on  the  25th  of  April,  18G1.  This 
action  was  brought  on  the  2nd  of  August,  186] . 

It  was  objected,  on  the  part  of  the  defendant,  that  it 
should  have  been  shewn  that  neither  the  father  nor  mother 
of  the  girl  seduced  was  resident  in  Upper  Canada  at  the 
time  of  the  birth  of  the  child,  or  being  resident  there  had 
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brought  no  action  for  the  seduction  within  six  months  from 
the  birth  of  the  child.  This  objection  was  made  with 
reference  to  the  third  clause  of  Consol.  Stats.  U.  C,  ch.  77. 

The  only  evidence  respecting  the  father  or  mother  of  the 
girl  was  given  by  the  girl  herself,  who  swore  that  her  parents 
were  both  dead  :  that  she  had  no  recollection  of  having  ever 
seen  her  father  or  her  mother  :  that  she  had  heard  about 
four  or  five  years  ago  that  her  mother  had  died  in  the 
United  States  of  America ;  and  she  also  swore  that  neither 
of  her  parents  were  related  to  the  plaintiff. 

Another  witness  swore  that  he  had  lived  near  the  plain- 
tiff and  his  family  about  fourteen  years  :  that  they  were 
very  respectable  :  that  he  had  known  Jemima  to  be  always 
living  with  them  from  childhood  as  an  adopted  daughter, 
doing  the  work  of  their  house,  and  always  calling  them 
father  and  mother. 

It  appeared  to  the  learned  Chief  Justice  at  the  trial,  that 
as  the  girl  was  proved  to  be  living  in  the  service  of  the 
plaintiff  at  the  time  of  the  seduction  and  at  the  birth  of  the 
child,  the  plaintiff  would  have  a  clear  right  of  action  at 
common  law  if  our  statute  had  never  been  passed,  and  that 
if  the  statute  would  furnish  a  defence  against  the  plaintiff's 
action  on  certain  facts  being  proved,  it  was  incumbent  on 
the  defendant  to  plead  those  facts  as  disabling  the  plaintiff 
under  the  statute  from  suing  ;  and  he  so  held. 

The  jury  found  a  verdict  for  the  plaintiff  for  $425. 

if.  0.  Cameron  moved  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection,  contending  that  the  plaintiff 
could  not  legally  be  allowed  to  recover  in  this  action,  brought 
within  six  months  after  the  birth  of  the  child,  without  its 
being  proved  that  her  father  was  dead ;  or  that  the  judgment 
be  arrested,  because  it  appeared  on  the  record  that  the 
plaintiff  was  not  the  father  of  the  girl  seduced,  and  it  was 
not  averred  that  her  father  was  dead,  or  that  six  months 
after  the  birth  of  the  child  had  elapsed  before  this  action 
was  brought.  He  cited  Cross  v.  Goodman,  20  U.  C.  R.  242 ; 
Kimball  v.  Smith,  5  U.  C.  R.  32  ;  Lake  v.  Remiss,  4  C.  P. 
430 ;  Alteman  v.  Smith,  4  C.  P.  500  ;  Consol.  Stats.  U.  C, 
ch.  77. 
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O,  Patterson  shewed  cause,  and  cited  McLean  v. 
Ainslie,  6  0.  S.  456  ;  McLeodv.  McLeod,  9  U.  C.  R.  331; 
L'Esperance  v.  Duchene,  7  U.  C.  R.  146  ;  West  v.  Turner, 
6  A.  &  E.  614  ;  Edwards  v.  Great  Western  R.  W.  Co.,  11 
C.  B.  588 ;  Davy  v.  Warne,  14  M.  &  W.  199  ;  1  Saund. 
228. 

Robinson,  C.  J. — The  plaintiff  in  this  case  averred  in  the 
declaration  loss  of  service,  and  proved  it.  He  sued  as  the 
person  entitled  to  the  service,  and  his  declaration  and  the 
evidence  at  the  trial  supported  his  right  of  action  at  com- 
mon law,  without  the  aid  of  our  statute. 

I  still  incline  to  the  opinion  I  formed  at  the  trial,  that  the 
plaintiff  having  on  the  facts  alleged  and  proved  a  good 
primd  facie  right  of  action  for  a  wrong  done  to  him  in 
seducing  his  servant,  any  thing  by  statute  which  interferes 
with  his  right  to  sue  for  the  injury  should  be  pleaded. 

The  statute,  which  now  forms  ch.  77  of  the  Consolidated 
Statutes  of  Upper  Canada,  gave  for  the  first  time  a  right  of 
action  to  the  parent,  even  when  the  daughter  at  the  time  of 
her  seduction  was  living  out  in  service  with  some  other 
person.  But  the  third  section  of  the  act  shews  that  the 
action  given  to  the  parent  in  such  cases  was  not  intended  to 
interfere  with  the  common  law  right  of  a  master  to  sue  for 
an  actual  loss  of  service,  and  to  sue  in  the  same  form  and 
recover  on  the  same  evidence  as  at  common  law  before  the 
statute.  The  actual  exercise  of  this  common  law  right, 
however,  is  by  the  third  section  made  subject  to  this  con- 
dition— that  if  the  father  or  mother  be  living  in  the  province 
at  the  time  of  the  birth  of  the  child,  and  had  not  before  the 
seduction  abandoned  or  refused  to  provide  for  their  daughter 
as  an  inmate,  then  the  right  of  action  is  reserved  in  the  first 
place  to  either  of  them  according  to  the  circumstances  ;  and 
if  neither  father  nor  mother  shall  have  sued,  as  they  are 
enabled  to  do  by  the  act,  within  six  months  from  the  birth 
of  the  child,  then  the  master  may  bring  an  action. 

In  the  case  in  the  Common  Pleas  of  Lake  and  wife  v. 
Bemiss  (4  C.  P.  433)  the  court  was  of  opinion  that  the 
mother  suing  in  such  a  case  ought  to  aver  the  death  of  the 
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father,  and  that  the  want  of  such  averment  made  the  decla- 
ration bad  on  demurrer  ;  and  from  thence  it  is  argued  that 
all  things  which  under  the  statute  are  necessary  to  shew  a 
right  of  action  in  the  master  should  have  been  averred  in 
the  declaration  in  this  case.  But  the  difference  between 
that  case  and  the  present  is  evident.  There  the  objection 
was  taken  on  demurrer,  here  it  was  not ;  and,  in  the  next 
place,  the  mother  had  as  such  no  original  right  of  action  at 
common  law,  unless  she  was  a  widow  when  her  daughter 
residing  with  her  was  seduced.  A  right  of  action  under 
any  other  circumstances  was  first  given  to  her  by  the  statute, 
and  therefore  she  had  to  shew  a  right  vested  in*  her  under 
its  provisions. 

Whether  in  any  such  case  as  the  present  the  father  or 
mother  of  the  girl  seduced  is  alive  and  resident  in  Upper 
Canada,  and  whether  either  has  sued  within  six  months 
from  the  birth  of  the  child,  are  facts  which  cannot  be  held  to 
be  necessarily  within  the  knowledge  of  her  master  more  than 
of  her  seducer. 

If  the  truth  were  so,  it  would  shew  a  right  of  action  in 
some  one  else  than  the  master  at  the  time,  and  there- 
fore, and  on  that  account  only,  not  in  the  plaintiff ;  but  it 
appears  to  me  that  on  principle  such  facts  should  be  pleaded. 
I  am  not,  however,  wholly  free  from  doubt  on  the  point. 

But  there  is  this  further  in  the  case,  that  on  the  principle 
illustrated  by  numerous  authorities  cited  in  the  note  to  1 
Saunders  228,  if  the  plaintiff  suing  within  six  months  could 
not  have  recovered  without  proof  of  the  death  or  foreign 
residence  of  theparents,  we  must  assume  after  verdict  that 
the  jury  were  satisfied  on  these  points,  or  could  not  have 
found  for  the  plaintiff. 

And  besides,  there  really  was  evidence  given  such  as 
might  well  have  satisfied  the  jury,  and  I  have  no  doubt  did 
satisfy  them,  that  both  the  father  and  mother  had  been 
dead  some  years  before  the  wrong  committed,  though  the 
facts  were  not  so  clearly  elicited  on  the  examination  of  the 
witnesses  as  they  might  have  been. 

It  was  proved  that  both  the  father  and  mother  are  dead, 
and  that  the  death  of  the  mother  occurred  some  years  ago 
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in  the  United  States  ;  and  I  should  have  inferred  from  the 
evidence  that  the  death  of  the  father  had  occurred  long 
before  that  of  the  mother,  for  the  girl  had  been  adopted  by 
the  plaintiff  and  had  lived  with  him  ever  since  she  was  two 
years  old,  and  she  stated  that  she  had  no  recollection  of 
having  ever  seen  her  father. 

We  are  of  opinion  that  the  rule  for  a  new  trial  or  to  arrest 
the  judgment  should  be  discharged. 

Rule  discharged. 


Ranney  qui  tam  v.  Jones. 

Consol.  Stats.  U.  C,  chaps.  75,  124 — JSFonsuH.. 

An  order  for  the  payment  of  money,  made  by  a  justice  under  the  Master 
and  Servant  Act,  is  not  a  conviction  which  it  is  necessary  to  return  to  the 
quarter  sessions. 

Donogh  qui  tam  v.  Longworth,  8  C.  P.  437,  and  Grant  qui  tam  v.  McFad- 

den,  11  C.  P.  122,  affirmed. 
The  plaintiff  may  be  nonsuited  in  a  qui  tam  action. 

The  declaration  charged  that  on  the  13th  of  February, 
1861,  one  VanNorman  made  complaint  on  oath  before  the 
defendant,  Hugh  Jones,  Esquire,  a  justice  of  the  peace  for  the 
county  of  Hastings,  that  one  James  Ranney  had  refused  to 
pay  him  the  amount  of  wages  due  to  him  as  his  servant,  con- 
trary to  the  statute  :  that  James  Ranney  was  summoned  to 
answer  before  the  said  Hugh  Jones,  and  others  of  Her 
Majesty's  justices,  and  not  appearing,  the  said  Hugh  Jones, 
together  with  two  other  justices,  convicted  him  of  the  said 
offence,  and  adjudged  him  to  pay  to  the  said  VanNorman 
$13  65c.,  or  thereabouts,  with  costs  :  that  thereupon  it 
became  the  duty  of  the  defendant  Jones  and  the  said  other 
justices,  according  to  the  statute  in  that  behalf,  to  make  an 
immediate  return  thereof,  as  required  by  the  Consolidated 
Statutes  of  Upper  Canada,  ch.  124 ;  yet  that  the  defendant 
so  being  such  justice,  did  not  with  the  said  justices,  or  sep- 
arately, or  otherwise,  make  an  immediate  return  of  the  said 
conviction  in  writing,  under  his  hand,  or  any  other  return, 
as  required  by  the  statute  ;  and  although  a  reasonable  time 
for  that  purpose  had  elapsed  after  the  conviction  he  neglected 
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and  refused  so  to  do,  contrary  to  the  statute  in  that  behalf, 
whereby,  and  by  force  of  the  statute,  the  defendant  had  for- 
feited $80,  and  an  action  had  accrued  to  the  plaintiff,  who 
sued  as  well  for  the  Queen  as  for  himself,  to  demand  from 
the  defendant  $80. 

Plea^  not  guilty,  by  statute  16  Yic,  ch.  180,  sections  8, 

9,  11,  and  16,  and  Consol.  Stats.  U.  C,  ch.  126,  sections 

10,  11,  16,  20. 

At  the  trial,  at  Belleville,  before  Richards^  J.,  the  facts 
appeared  to  be  these  : — on  the  complaint  of  VanNorman, 
Jones  and  two  other  justices  heard  the  case  on  the  15th  of 
February,  1861,  and  under  the  Master  and  Servant  act 
they  adjudged  that  James  Ranney  should  pay  to  the  com- 
plainant $13  65c.  for  wages  due  to  him.  Jones  concurred  in 
the  judgment.  No  conviction  was  drawn  up.  The  money  was 
ordered  to  be  paid  in  twenty-one  days.  A  day  or  two  after 
VanNorman  took  out  an  attachment  against  Ranney  for  the 
debt,  and  informed  the  justice  that  he  had  done  so.  Some 
property  was  seized  under  the  attachment,  but  for  some  rea- 
son' the  money  was  not  made  in  the  suit  commenced  by 
attachment,  which  was  in  the  division  court. 

Ranney  gave  notice  to  the  justices  of  his  intention  to 
appeal,  and  asked  for  a  copy  of  the  conviction,  but  it  was 
not  given  because  he  tendered  no  money  to  pay  for  it.  No 
penalty  was  imposed  by  the  justices.  They  directed  only 
that  Ranney  should  pay  to  VanNorman  $13  65c.  for  wages 
in  twenty-one  days,  and  should  also  pay  the  costs. 

It  was  admitted  by  Jones  that  no  return  of  any  conviction 
or  of  the  proceedings  had  been  made.  The  justices  declined 
to  give  to  VanNorman  a  warrant  to  levy  the  wages,  because 
before  the  twenty-one  days  expired  he  had  taken  out  an 
attachment  and  seized  Ranney's  goods. 

It  was  contended  on  the  part  of  the  defendant  that  no 
return  of  the  conviction  or  proceeding  was  necessary,  either 
under  the  Master  and  Servant  Act,  Consol.  Stats.  U.  C, 
ch.  75,  or  under  Consol.  Stats.  U.  C,  ch.  124  :  that  notice 
of  action  should  have  been  given  :  that  the  complainant  hav- 
ing taken  the  matter  out  of  the  hands  of  the  justices,  they 
had  no  return  to  make  :  that  no  conviction  was  in  fact  made, 
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and  so  none  could  be  returned  :  and  that  it  was  no  more 
incumbent  on  this  defendant  than  on  the  other  justices  to 
make  a  return. 

A  notice  had  been  served  on  the  defendant,  Jones,  to  pro- 
duce the  conviction,  but  none  was  produced. 

The  learned  judge  directed  a  verdict  to  be  entered  against 
the  defendant  for  the  penalty  of  $80,  reserving  leave  to  him 
to  move  for  a  nonsuit. 

O'Hare  obtained  a  rule  nisi  accordingly. 

Jellett  shewed  cause,  and  cited  Metcalf  qui  tarn  v.  Reeve 
and  Gardner,  9  U.  C.  R.  263 ;  Kelly  qui  tarn  v.  Cowan,  18 
U.  C.  R.  104;  Donogh  qui  tarn  v.  Longworth,  8  C.  P. 
437 ;  Grant  qui  tarn  v.  McFadden,  11  C.  P.  122  ;  Consol. 
Stats.  U.  C,  chaps.  75,  124. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  has  been  objected  that  a  plaintiff  suing  as  a  common 
informer  in  a  qui  tarn  action  cannot  be  nonsuited,  as  that 
would  be  in  effect  putting  the  Queen  out  of  court,  but  no  autho- 
rity for  that  position  was  cited,  and  we  think  none  can  be 
cited.  On  the  contrary,  we  believe  that  nonsuits  are  fre- 
quently granted  in  such  cases.  We  refer  to  Com.  Dig. 
"Pleader"  XI.  The  Queen  is  not  suing,  though  the  Crown 
has  an  interest  in  the  penalty. 

The  principal  question  in  this  case  is  whether  the  statute, 
Consol.  Stats.  U.  C,  ch.  124,  applies  to  an  order  such  as  was 
made  here — that  is,  for  the  payment  of  wages  due  to  a  ser- 
vant— and  where  no  fine  was  or  could  be  imposed  on  the  mas- 
ter by  way  of  a  punishment  or  penalty,  to  be  paid  to  the 
justice  and  accounted  for  by  him.  In  our  opinion  the  sta- 
tute does  not  apply  to  this  case.  If  it  had  applied,  then  the 
decisions  cited  from  the  Court  of  Common  Pleas,  in  which  wc 
fully  concur,  (8  C.  P.  437,  and  11  C.  P.  122,)  would  have 
made  it  right  to  hold  that  notice  of  action  was  not  necessary, 
and  the  justice  might  be  liable  for  omitting  to  make  a 
return,  although  m  this  case  there  was  no  formal  conviction 
made  up. 

^    The  12th  and  13th  sections  of  the  statute,  ch.  75,  shew 
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that  a  mere  order  to  pay  the  amount  of  wages  due  is  treated 
as  something  different  and  distinct  from  a  conviction  of  the 
master  for  any  cruelty  or  ill  treatment  of  the  servant.  It 
is" nothing  but  a  summary  mode  of  enforcing  and  collecting 
a  debt,  and  the  money  so  ordered  to  be  paid  to  the  servant 
for  wages  does  not  come,  we  think,  within  the  meaning  of 
the  word  "  damages,''  as  used  in  the  chapter  124.  That 
word  in  the  first  clause  of  the  act,  and  as  it  was  used  in  the 
original  statute,  could  only  be  taken  to  mean  damages  for  an 
injury  which  the  justices  were  authorised  to  punish  summa- 
rily by  conviction.  The  case  of  Lindsay  v.  Leigh,  (11  Q.  B. 
455,)  decided  in  error  in  the  Exchequer  Chamber,  bears 
strongly  on  this  case,  as  shewing  that  the  order  to  pay  wages  is 
not  to  be  looked  upon  as  a  conviction  which  it  can  be  neces- 
sary to  return  to  the  quarter  sessions. 

The  rule  for  nonsuit  we  therefore  think  must  be  made 
absolute. 

Rule  absolute. 


Irwin  v.  Sager  et  al. 

Ejectment — Right  to  try  question  of  boundary. 

Held,  that  a  question  of  boundary  may  be  tried  in  an  action  of  eject- 
ment. 

Where,  therefore,  the  plaintiff  claimed  "  the  south  half  of  lot  29,  in  the  third 
concession  of  Ancaster,  containing  100  acres,  more  or  less,  according  to 
the  line  run  between  lots  28  and  29  in  the  said  concession  by  one  Mar- 
latt,  Deputy  Provincial  Surveyor,"  and  the  defence  was  for  land  described 
as  part  of  lot  28,  alleging  it  to  be  claimed  in  this  action  as  part  of  the 
south  half  of  29 :  held,  that  the  defendants  should  have  been  allowed 
to  prove  that  the  land  claimed  by  them  was  part  of  ^8,  and  that  the 
learned  judge  improperly  refused  to  receive  evidence  of  their  title  to  any 
land  not  part  of  lot  29. 

See  note  (a)  to  page  389,  shewing  that  on  this  question  the  Court  of  Com- 
mon Pleas  have  come  to  a  different  decision. 

Ejectment  for  the  south  half  of  lot  number  29,  in  the 
third  concession  of  Ancaster. 

Defendants  appeared  and  defended  as  to  parts  only  of  the 
land,  describing  such  parts  by  metes  and  bounds,  James 
Sager  for  one  portion,  and  the  other  two  defendants  for 
another  portion. 

In  the  writ  the  plaintiff  claimed  "  the  south  half  of  lot 
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number  29,  in  the  third  concession  of  Ancaster,  containing 
100  acres,  more  or  less,  according  to  the  line  run  between 
lots  U8  and  29,  in  the  said  concession,  by  one  Marlatt,  Deputy 
Provincial  Surveyor." 

James  Sager  appeared  and  defended  for  this  part  of  "  the 
land  in  the  writ  mentioned,"  to  wit,  that  centre  part  of  lot 
28,  in  the  third  concession  of  Ancaster,  85  acres,  described 
as  follows,"  setting  out  metes  and  bounds,  which  would  seem 
intended  to  include  only  a  portion  of  lot  28,  and  then  add- 
ing, and  part  of  which  is  sought  to  be  recovered  in  this 
action  as  being  part  of  the  south  half  of  lot  29,  in  the  said 
third  concession." 

The  defendants,  Anthony  and  Benjamin  Sager,  defended 
"  for  the  south  quarter  of  lot  28,  in  the  third  concession, 
&c.,  containing  50  acres,  part  of  which  is  sought  to  be 
recovered  in  this  action  as  being  part  of  the  south  half 
of  lot  29,  in  the  said  third  concession,  and  no  appearance 
has  been  entered  or  defence  made  to  the  said  writ  except  as 
to  the  said  part." 

At  the  trial,  at  Hamilton,  before  Hag  arty  ^  J.,  the  plaintiff 
proved  his  title  to  lot  29,  and  that  he  had  possessed  and 
improved  upon  it  according  to  a  survey  made  by  a  surveyor, 
Marlatt,  of  the  division  line  between  29  and  lot  28,  lying 
east  of  it.  Two  years  ago  the  defendants  moved  their  fence 
so  as  to  encroach  on  the  plaintiff — that  is,  going  west  of 
Marlatt's  line — and  this  action  was  brought  to  dispossess 
them  of  the  land  they  had  thus  lately  inclosed. 

The  defendants  desired  to  go  into  evidence  that  the  land 
for  which  they  were  respectively  defending  was  in  fact  part 
of  lot  28,  and  formed  no  part  of  lot  29^  according  to  a  true 
survey  of  the  land. 

The  learned  judge  said  he  would  receive  evidence  of  the 
defendants'  title  to  the  land  mentioned  in  the  writ,  namely, 
lot  29,  but  not  to  any  other  lot,  and  he  referred  to  the  case 
of  Doe.dem.  Drapers'  Company  v.  Wilson,  (2  Stark,  N.  P. 
C.  477,)  and  rejecting  the  evidence  offered  by  the  defend- 
ants, he  directed  a  verdict  to  be  entered  for  the  plaintiff. 

Sadleir  obtained  a  rule  nisi  for  a  new  trial  for  mis- 
direction. 
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Barton  shewed  cause,  and  cited  Peters  v.  Nixon,  6  C.  P. 
451 ;  Cascaden  v.  Conway,  17  U.  C.  R.  598. 

Burton  supported  the  rule,  and  cited  Consol.  Stats.  U.  C, 
ch.  27,  sec.  21. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  are  two  other  cases  now  pending  in  this  court  in 
which  a  question  of  the  same  kind  has  been  raised.  We 
have  all  of  us  probably  met  with  a  remark  in  English  text 
books,  not  accompanied  by  any  reference  or  explanatipn, 
that  ejectment  is  not  a  proper  form  of  action  in  which  to  try 
a  question  of  boundary.  This  remark  has  not  however,  I 
think,  been  understood  to  mean  that  a  question  of  boundary 
cannot  be  tried  in  ejectment ;  but  only  that  there  are  disad- 
vantages in  pursuing  the  remedy  by  ejectment  which  are 
avoided  by  trying  the  question  (as  no  doubt  it  may  be)  in  an 
action  of  trespass. 

I  have  always  supposed  that  there  were  two  reasons  why 
it  was  suggested  that  ejectment  is  not  the  more  proper  rem- 
edy. One  was  because,  from  the  nature  of  the  proceedings 
in  such  actions,  as  they  were  carried  on  till  lately,  a  recovery 
in  an  action  in  the  name  of  one  fictitious  plaintiff  could  not 
be  relied  upon  as  deciding  the  same  question  of  boundary  if 
another  action  of  ejectment  should  be  brought  in  the  name  of 
another  fictitious  plaintifi*,  the  parties  to  the  two  records  not 
being  the  same,  so  that  after  a  plaintiff  had  succeeded  in 
gaining  possession  by  an  action  in  the  name  of  John  Doe, 
by  proving  that  his  deed  for  lot  29  (for  instance)  covered 
land  of  which  the  defendant  was  in  possession,  claiming  it 
to  be  part  of  lot  number  28,  he  might  have  an  action  brought 
against  him  at  any  time  afterwards  by  the  same  defendant 
in  the  name  of  Peter  Troublesome,  and  the  whole  question 
of  boundary  might  have  to  be  gone  over  again  as  if  it  had 
never  been  determined;  and  if  the  jury  in  the  later  action 
should  take  a  different  view  of  the  evidence  from  that  taken 
before,  he  might  have  a  verdict  perhaps  against  him,  and  be 
turned  out  of  possession  of  that  which  he  had  just  before 
acquired  by  the  judgment  of  the  court ;  and  the  contest 
might  be  renewed  in  one  action  after  another,  by  the  unsuc- 
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cessful  party  becoming  the  plaintiff,  till  a  court  of  equity 
might  interfere  by  restraining  further  litigation .  That  reason, 
however,  against  making  use  of  ejectment  to  try  boundary 
no  longer  exists  in  England,  under  the  effect  which  they 
have  given  to  a  recovery  in  ejectment  since  the  action  has 
been  stripped  of  all  fictions,  and  the  real  plaintiff  and 
defendant  only  are  the  parties  to  the  record. 

Another  reason  that  may  have  made  the  action  of  eject- 
ment seem  less  advisable  than  trespass  for  settling  disputes 
about  boundary,  I  have  no  doubt,  was  that  it  was  very  long 
held  that  the  verdict  in  ejectment  was  indivisible,  and  that 
if  the  plaintiff  proved  a  title  to  any  part  of  the  land  which 
was  in  question,  he  must  have  a  general  verdict  and  the  costs 
of  the  action,  although  the  defendant  may  have  shewn  clearly 
that  he  had  a  good  legal  title  to  part  of  the  land  claimed, 
and  for  which  he  defended.  That  principle,  however,  though 
it  long  prevailed,  had  not  been  maintained  in  early  times. 
(See  Doe  dem.  Bowman  v.  Lewis,  13  M.  &  W.  249.)  On  the 
contrary,  there  were  cases  in  which  it  had  been  held  that  the 
plaintiff  might  recover  a  verdict  for  such  land  as  he  had 
proved  upon  the  trial  to  be  his,  and  that  for  any  other  part 
of  the  land  in  dispute  a  verdict  might  be  rendered  for  the 
defendant,  and  the  courts  in  England  had  sustained  that 
method  of  proceeding  at  the  trial  by  late  decisions  before 
the  nature  of  the  action  of  ejectment  had  been  changed  by 
the  Common  Law  Procedure  Act,  so  that  that  objection  to 
bringing  an  ejectment  to  try  boundary  had  lost  its  force ; 
and  when  the  proceedings  were  properly  conducted  there 
had  ceased  to  be  any  such  difficulty  in  the  way  of  doing  com- 
plete justice  as  was  supposed  to  be  created  by  the  principle 
on  which  Abbott,  Chief  Justice,  acted  in  the  case  of  Doe 
dem.  Drapers'  Company  v.  Wilson  (2  Stark  K  P.  477.) 

Whatever  may  have  been  the  apparent  objections  to  try- 
ing boundary  in  actions  of  ejectment,  there  was  this  very 
clear  advantage  to  recommend  it,  in  preference  to  the  action 
of  trespass,  (and  especially  since  all  real  actions  have  been 
abolished,)  that  it  is  the  only  remedy  by  which  the  rightful 
owner  can  gain  actual  possession  of  his  land  that  may  be 
wrongfully  taken  from  him  by  the  encroachment  of  his  next 
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neighbour.  In  trespass  he  may  recover  damages  in  money 
for  the  injury  done  to  him,  but  he  cannot  by  a  judgment  in 
that  action  get  into  possession  of  his  land,  and  it  would  be  n. 
manifest  defect  in  our  law  if  the  legal  owner  of  the  land 
could  not  have  the  advantage  of  the  same  specific  redress 
as  the  owner  of  chattels  can  have  by  bringing  detinue  or 
replevin. 

It  could  never,  however,  I  think,  have  been  meant  to  deny 
that  in  England,  or  in  this  country,  while  ejectments  w^ere 
carried  on  in  the  old  form,  questions  of  boundary  could  be 
tried  in  them,  for  in  such  actions  as  the  present  the  evidence 
respecting  boundary  formed  plainly  a  part  of  the  proof  of 
title.  In  the  case  before  us,  for  instance,  the  owners  of  29 
and  28  living  on  property  that  join,  the  owner  of  29 
brings  his  action  to  dispossess  the  owner  of  28  of  part  of 
the  land  which  he  occupies.  The  owner  of  28  pretends  no 
right  to  what  really  is  lot  29,  but  he  claims  to  be  the  owner 
of  28,  and  he  insists  that  he  is  living  on  that  lot  and  no 
other.  He  may  be  quite  sure  that  his  neighbour  is  not 
bringing  the  action  in  order  to  get  into  possession  of  land 
which  he  has  already  ift  his  possession,  and  he  is  no  doubt 
well  enough  aware  what  the  dispute  is  about.  If  he  were 
simply  to  deny  that  his  neighbour  had  any  title  to  lot  29, 
and  go  to  trial  upon  that,  he  would  fail  at  the  trial,  as 
soon  as  the  real  state  of  the  title  was  made  to  appear.  But 
there  is  no  difficulty  in  both  parties  putting  the  question 
between  them  on  the  proper  footing  for  trial.  The  defend- 
ant has  no  doubt  that  the  plaintiff  means  to  insist  that  lot 
29  covers  land  which  he,  the  defendant,  denies  that  it  does 
cover,  and  he  has  only  to  state  what  land  it  is  of  which  he 
admits  he  is  in  possession,  and  for  which  he  means  to  defend 
as  being  part  of  his  lot  28,  and  therefore  his,  and  no  part 
of  29,  which  he  admits  to  belong  to  the  plaintiff.  Both 
parties  have  an  interest  in  coming  to  a  proper  understanding 
on  that  point,  for  the  plaintiff  could  not  succeed  at  the  trial 
by  merely  proving  his  title  to  lot  29  and  nothing  more  ;  he 
must  shew  that  the  defendant  has  trespassed  on  that  lot,  and 
is  holding  part  of  it  from  him.  In  the  old  method  of  pro- 
ceeding that  was  made  to  appear  by  the  admission  of  the 
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defendant  in  the  consent  rule,  which  was  drawn  up  on  a 
written  consent  signed  by  the  attorney  of  each  party. 

The  defendant  had  to  be  careful  so  to  define  the  land 
which  he  meant  to  defend  for  as  not  to  leave  roona  for  any 
misconception  on  that  point,  and  the  plaintiff  by  joining  in 
the  consent  rule  admitted  that  the  right  to  the  piece  of  land 
so  defined,  and  nothing  more,  was  what  was  in  dispute  be- 
tween them. 

It  was  only  indeed  from  the  consent  rule  that  any  notice 
could  in  general  be  gathered  of  what  the  plaintiff  was  suing 
for.  I  mean  in  the  old  form  of  action,  for  the  declaration 
on  that  point  really  afforded  no  certain  information.  I  need 
only  refer  to  the  cases  of  Doe  dem.  Rogers  et  al.  v.  Bath,  (2 
N.  &  M.  440,)  and  to  Doe  dem.  Bassett  et  al.  v.  Mew,  (7 
A.  &  E.  240,)  on  that  point.  It  was  in  fact  usual  to  declare 
for  so  many  acres  of  arable  land,  so  many  acres  of  marsh 
land,  &c.,  in  a  certain  parish  or  village,  or  even  in  a  certain 
county,  without  any  more  particular  description,  but  as  the 
declaration  was  to  be  served  upon  the  tenant  in  possession, 
that  served  to  give  an  intimation  of  what  the  plaintiff  was 
going  for,  and  if  the  defendant  desired  to  have  a  more  par- 
ticular description  he  had  only  to  demand  it  of  the  plaintiff's 
attorney. 

Where  the  parties  owned  adjoining  lands,  and  the  ques- 
tion to  be  tried  was  one  of  boundary,  it  was  easy  for  the 
defendant  to  define  the  limit  of  the  lands  to  be  claimed,  and 
care  was  taken  to  do  this  in  the  consent  rule.  Sometimes  in 
this  country,  at  an  earlier  period,  the  defendant  lost  sight  of 
the  necessity  of  doing  this,  and  negligently  went  to  trial 
upon  a  simple  denial  of  the  plaintiff's  title  to  the  lot  of 
land  which  he  named.  In  such  cases  he  would  find  his  mis- 
take sometimes  before  the  trial,  and  apply  to  have  the  con- 
sent rule  amended.  Sometimes  he  would  be  taken  by  sur- 
prise by  first  discovering  his  error  at  the  trial,  and  would 
fail.  In  other  cases  the  parties  Avould  in  the  first  instance 
apply  to  the  court  for  leave  to  enter  into  a  consent  rule  spe- 
cially framed  to  meet  the  case ;  but  there  was  no  difficulty 
in  getting  the  question  of  boundary  before  the  court  to  be 
tried  according  to  the  practice,  which  was  well  understood. 
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and  which  was  familiar  to  the  profession  long  before  any  of 
the  present  judges  were  on  the  Bench,  and  before  any  of  us 
had  entered  upon  the  practice  of  the  profession. 

I  can  speak  on  this  point  from  recollection  of  a  time  long 
gone  by,  being,  I  believe,  the  oldest  member  of  the  bar  but 
one  in  Upper  Canada,  and  I  can  remember  hearing  applica- 
tions and  discussions  in  this  court,  when  I  was  a  student, 
upon  the  proper  form  of  consent  rule  in  order  to  try  in  an 
ejectment  the  question  of  boundary,  and  hearing  objections 
argued  about  the  proper  terms  of  the  rule  to  meet  the  case. 
In  our  first  printed  volume  of  reports  there  is  a  case  Doe 
dem.  Stewart  v.  Radish,  (Tay.  Rep.  679,)  in  which  a  ques- 
tion of  boundary  was  adjudicated  upon  in  an  action  of  eject- 
ment, which  shews  that  the  court  at  that  time  (1827)  were 
familiar  with  such  questions  arising  in  ejectment,  as  I  have 
no  doubt  they  were  twenty  years  before  that.  I  only  state 
this  to  shew  that  if  there  is  any  weight  in  the  maxim  that 
the  practice  of  the  court  is  on  many  points  the  law  of  court, 
the  history  of  our  legal  proceedings  in  ejectment  will  shew 
that  it  may  be  well  applied  to  the  very  question  we  are  con- 
sidering. 

And  besides  this,  the  legislature  have  in  the  plainest  man- 
ner shewn  that  in  their  apprehension  the  action  of  ejectment 
was  a  proper  proceeding  in  which  to  determine  a  question 
of  boundary.  I  allude  to  the  12th  section  of  59  Geo.  III., 
ch.  14,  which  provides  for  compensating  parties  for  their 
improvements  who  may  be  dispossessed  by  actions  of  eject- 
ment of  lands  which  they  had  occupied  by  mistake,  in  con- 
sequence of  surveys  proved  to  be  erroneous.  That  provision 
has  been  continued  to  the  present  time,  and  has  been  re-en- 
acted very  recently,  and  since  we  have  adopted  the  new  form 
of  action  in  ejectment  which  now  prevails  in  England. 

It  would  be  quite  too  late  to  hold  now,  as  I  take  it  for 
granted  all  will  admit,  that  questions  of  boundary  cannot 
be  tried  in  ejectment. 

If  this  were  an  action  such  as  ejectment  used  to  be,  car- 
ried on  with  the  aid  of  a  consent  rule  in  the  name  of  John 
Doe,  the  only  question  would  be  whether  by  such  a  descrip- 
tion of  the  premises  as  appears  in  this  case  the  title  could 
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be  fairly  tried.  I  think  it  could,  for  the  plaintiff  has  him- 
self in  his  writ  told  us  what  he  is  suing  for.  We  can  plainly 
see  that  he  claims  a  right  as  the  owner  of  lot  29  to  extend 
his  possession  to  a  certain  line  which  a  surveyor,  Marlatt, 
had  run  out  as  the  dividing  line  between  lots  28  and  29,  and 
had  marked  on  the  ground,  as  we  may  understand,  and  as  I 
have  no  doubt  the  evidence  would  have  shewn  if  the  case 
had  been  allowed  to  go  on. 

The  defendants  then  have  appeared,  and  defended  for 
certain  portions  of  the  land  which  the  plaintiff  claims  under 
the  name  of  lot  29,  and  as  coming  up  to  Marlatt's  line. 

I  think  there  need  have  been  no  difficulty  in  trying  the 
question  of  boundary  upon  such  a  specification  in  the  con- 
sent rule,  if  the  action  had  been  in  the  old  form. 

Then  how  is  it  under  the  present  system,  this  being  an 
action  brought  lately  under  the  provisions  of  the  Common 
Law  Procedure  Act  ? 

I  believe  that  in  fact  questions  of  this  kind  have  been  tried 
in  ejectment  since  the  new  act  was  passed  pretty  much  as 
before.  There  are  but  few  clauses  in  the  Ejectment  Act, 
Consol.  Stats.  U.  C.  ch.  27,  which  bear  upon  this  question. 
They  are  sections  1,  2,  13,  16,  21,  26,  49,  61,  and  77. 

The  plaintiff  is  now  required  to  describe  the  property 
claimed  with  reasonable  certainty.''  That  was  in  one  sense 
always  required.  Very  many  of  the  oldest  cases  have  turned 
upon  whether  the  premises  have  been  described  with  suffi- 
cient certainty,  but  that  certaivdy  had  not  the  least  reference 
to  locality.  What  was  meant  was  that  it  should  appear 
whether  the  plaintiff  was  suing  for  something  visible  and 
tangible,  of  which  the  sheriff  could  give  corporal  possession, 
and  not  for  an  incorporeal  hereditament. 

If  the  legislature  meant  more  by  the  first  section  of  the 
act,  they  have  shewn  that  they  did  not  mean  to  insist  upon 
it,  for  by  section  13  they  have  provided  that  the  want  of 
"reasonable  certainty"  in  the  writ  shall  not  affect  its  suffici- 
ency, but  shall  only  entitle  the  defendant  to  demand  better 
particulars,  which  just  brings  the  thing  back  to  the  former 
system,  so  far  as  that  is  concerned.  By  looking  at  the  other 
cases  to  which  I  have  referred,  we  find  that  the  defendant 
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may  specify  what  he  defends  for,  which  I  think  he  may  do 
as  he  would  have  done  before,  by  reference  to  any  thing  that 
would  enable  a  person  to  find  upon  the  ground  itself  what  it 
is  that  he  claims  to  be  his. 

And  if,  with  that  explanation  of  his  claim,  the  plaintiff 
knowing  that  he  cannot  prove  him  to  be  in  possession  of 
any  other  land  to  which  he  can  lay  claim,  carries  the  case  to 
trial  upon  the  defendant's  admission  of  what  he  is  defending 
for,  then,  under  the  21st  section,  the  record  being  taken  down 
to  trial  with  the  notices  and  particulars  of  claim  and  defence 
annexed  to  it,  the  question  at  the  trial  shall  be  whether 
the  statement  in  the  writ  of  the  title  of  the  claimants  is  true 
or  false."  That  is,  as  I  apprehend,  whether  the  plaintiff  is 
solely  entitled  as  he  asserts,  and  to  the  whole  interest,  or 
whether  all  the  plaintiffs  named  are  entitled,  and  if  not 
whether  any  and  which  of  them,  and  whether  the  plaintiff's 
title  is  one  of  the  nature  described  in  his  notice,  and  whether 
it  extends  to  the  whole  or  part,  "  and  if  to  part,  then  to 
which  part  of  the  property  in  question  J'  How  in  question  ? 
Not  merely  in  the  plaintiff's  own  designation  of  it  in  the 
writ,  which  may  define  nothing,  but  in  question  as  we  can 
learn  from  the  record,  and  the  notice  and  particulars  accom- 
panying the  record. 

The  49th  and  77th  sections,  particularly  the  last,  shew,  as 
it  appears  to  me,  that  the  legislature  desired  and  intended 
that,  while  they  were  abolishing  the  apparently  senseless 
fictions  which  had  subjected  the  process  in  ejectment  to  the 
ridicule  of  the  unlearned,  they  wished  to  preserve  to  the 
parties  under  the  new  system  all  the  advantages  and  conve- 
niences for  trying  the  real  dispute  upon  the  merits  which 
they  had  under  the  administration  of  John  Doe  and  Richard 
Roe. 

I  refer  to  Goodright  dem.  Balch  v.  Rich,  (7  T.  R.  327,)  as 
strongly  supporting  much  of  what  I  have  had  occasion  to 
speak  of  respecting  ejectments,  for  instance  in  page  330, 
where  the  court  says  :  "  The  consent  rule,  though  no  part 
of  the  record,  will  shew  for  what  each  defends."  So  I  think 
may  the  notices  and  particulars  which  now  go  down  with 
the  record.    That  case  contains  indeed  a  full  discussion  of 
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the  nature  and  principles  of  the  old  action  ;  I  refer  more 
particularly  to  page  333.  I  refer  also  to  Fenn  dem* 
Blanchard  v.  Wood,  (1  B.  &  P.  573  ;)  also  to  Doe  dem.  Earl 
of  Falmouth  v.  Alderson,  (1  M.  &  W.  210,)  Doe  dem.  Bow- 
man V.  Lewis,  (13  M.  &  W.  241.) 

The  cases  in  our  own  courts  which  have  more  or  less  rela- 
tion to  this  subject  of  defences  in  ejectment  where  boundary 
was  in  question,  are  in  this  court. — Doe  dem.  Canada  Com- 
pany V.  Roe,  (1  0.  S.  209,)  Doe  dem.  Thompson  v.  Putnam, 
(3  0.  S.  312,)  Doe  dem.  Ross  v.  Ball,  (5  0.  S.  323,)  Doe  dem. 
O'Reilly  v.  Pickle,  (1  U.  C.  R.  282,)  Doe  dem.  Stuart  v. 
Forsyth,  (lb.  324,)  Doe  dem.  Gilkison  v.  Shore,  (lb.  342,)  Dar- 
ling V.  Wallace,  (9  U.  C.  R.  611,)  Harper  v.  Lowndes,  (15  U.  C. 
R.  430,)  Cascaden  v.  Conway,  (17  U.  C.  R.  598) ;  and  in  the 
Court  of  Common  Pleas,  Peters  v.  Nixon,  (6  C.  P.  451,)  Horne 
V.  Munro,  (7  C.  P.  433,)  and  Henderson  v.  Harris,  10  C.  P. 
374.  I  may  have  missed  some  of  the  cases  from  their  not 
being  comprehended  by  the  reporter  under  the  word  Eject- 
ment" in  the  index. 

Entertaining  the  opinion  I  have  stated,  I  think  there 
should  be  a  new  trial  in  this  case  without  costs. 

Burns,  J. — After  much  consideration  of  this  subject,  I 
find  it  quite  impossible  to  lay  down  any  such  broad  proposi- 
tion as  contended  for — that  since  the  Ejectment  Act  14  &  15 
Vic,  ch.  114,  further  enacted  in  19  Vic,  ch.  43,  with  some 
additions,  the  action  of  ejectment  can  no  longer  be  used  to 
try  questions  of  boundary.  Each  case  intended  to  raise  a 
question  of  boundary  must  be  governed  by  its  own  particular 
facts,  whether  it  can  be  said  the  question  is  fairly  presented 
for  adjudication  by  those  who  are  to  try  it. 

In  the  present  case  the  plaintiff  claims  by  the  writ  the 
south  half  of  lot  29  in  the  third  concession  of  the  township 
of  Ancaster,  containing  100  acres,  according  to  the  line 
run  betwen  lots  28  and  29  by  one  Marlatt,  a  surveyor. 
Now  what  is  the  plaintiff  claiming  but  the  land  up  to  the 
line  run  by  Marlatt,  and  which  he  calls  lot  29  ?  The  claim 
is  general,  to  the  whole  100  acres,  and  the  claimant  could 
always  have  done  that  before  the  ejectment  act.  Some 


IRWIN  V.  SAGER  ET  AL. 


383 


locality  must  always  have  been  stated,  but  as  Mr.  Adams 
says,  p.  20,  "  With  respect  to  the  manner  in  which  the 
disputed  premises  should  be  described  in  an  ejectment,  no 
determinate  rule  exists  ;  nor  is  it  easy  to  discover  from  the 
adjudged  cases  any  principle  which  can  guide  us  on  the 
subject." 

The  new  Ejectment  Act  enacts  that  the  claimant  must  in 
the  writ  describe  the  property  claimed  with  reasonable  cer- 
tainty, but  it  is  recommended  still,  as  formerly,  that  he 
should  take  care  to  claim  enough,  for  over-claiming  does 
no  injury  ;  and  that  he  should  also  be  careful  not  to  claim 
by  metes  and  bounds  for  fear  of  limiting  his  case  by  it. 
He  may  limit  his  claim  by  the  proof  at  the  trial,  but  cannot 
extend  the  writ  by  his  evidence.  What  the  expression 
"reasonable  certainty"  may  and  should  mean  must  be  left 
to  time  and  decision  to  determine.  The  plaintiff  in  this 
case  has  given  a  locality  to  the  100  acres  he  claims  by  say- 
ing it  is  lot  29,  and  has  further  limited  it  by  the  expression, 
"according  to  Marlatt's  line  run  between  28  and  29."  It 
does  not  appear  to  me  there  can  be  said  to  be  any  definite 
meaning  in  the  expression  "lot  29"  any  more  than  there  is 
in  that  of  ^'according  to  Marlatt's  line.''  I  mean  that  neither 
of  them  import  any  thing  of  themselves  without  proof. 
Marlatt's  line  would  have  to  be  proved,  and  so  I  take  it 
what  land  comprised  lot  29  would  require  to  be  proved  if 
in  dispute.  The  action  is  for  the  land  comprised  in  that  lot 
and  not  for  the  lot  qua  lot. 

Having  said  this  with  respect  to  the  plaintiff's  claim  as 
stated  in  the  writ,  we  come  to  the  defendants'  defence  as  it 
appears  upon  the  record,  as  the  plaintiff  has  brought  it  down 
to  trial.  We  see  that  the  defendant  defends  for  part  of  the 
lands  mentioned  in  the  writ.  He  calls  it  part  of  lot  28,  but 
what  he  chooses  to  call  it  is  of  no  consequence.  He  could 
no  more  defend  for  lot  28  qua  such,  than  the  plaintiff  could 
claim  29  qua  such.  The  defendant  defends  for  part  of  the 
land  mentioned  in  the  writ,  and  he  describes  by  metes  and 
bounds  the  part  he  defends  for.  His  giving  it  a  name  is  of 
no  more  consequence  than  the  plaintiff  giving  it  a  name, 
further  than  that  each  is  telling  the  other  with  reasonable 
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certainty  the  piece  of  land  which  is  in  dispute  between 
them. 

This  is  the  effect  of  what  each  says,  and  appears  to  me 
tolerably  clear  from  two  cases.  The  first  is  Doe  dem.  Earl 
of  Falmouth  v.  Alderson,  (1  M.  &  W.  210,)  and  there  the 
plaintiff 's  action  was  general,  for  lands  and  mines  in  Corn- 
wall.. The  defendant  by  the  consent  rule  limited  his  defence 
"  to  a  certain  tin-hound.''  Upon  an  application  to  set  aside 
the  judgment  by  default  which  had  been  signed,  the  question 
was  what  a  tin-hound  meant,  and  whether  it  was  a  matter 
for  which  an  action  of  ejectment  could  be  brought.  Baron 
Parhe  asked  the  question,  "  Why  cannot  you  defend  for  a 
mine  lying  within  certain  bounds  called  tin-hounds  f  Per- 
mission was  given  to  the  defendant  to  amend.  Now  here  it 
may  be  asked  why  the  defendant  cannot  defend  for  a  por- 
tion of  the  land  claimed  in  the  writ,  as  being  within  certain 
bounds,  which  he  says  is  part  of  lot  called  28.  The  only 
answer  which,  as  it  seems  to  me,  can  be  given  is  that  the 
plaintiff  has  said  he  claims  lot  29  and  not  lot  28.  The  reply 
to  that  is,  I  think,  it  is  of  no  consequence  what  either  party 
chooses  to  call  it,  for  it  is  the  land  up  to  Marlatt's  line  which 
the  plaintiff  claims;  and  the  piece  which  the  defendant  sets 
out  by  metes  and  bounds,  which  he  admits  is  part  of  the 
land  claimed,  is  that  which  he  disputes  as  belonging  to  the 
plaintiff. 

The  second  case  I  refer  to  is  Doe  Saxton  v.  Turner,  (11 
C.  B.  896,)  and  which  seems  to  me  to  have  been  one  essen- 
tially one  of  boundary,  unless  the  question  at  the  trial  might 
have  turned  on  and  been  limited  to  the  Statute  of  Limitations. 

The  declaration  thus  described  the  land  sought — "  the  plot 
or  piece  of  ground  in  your  occupation,  situate  at,  &c.,  abut- 
ting on  the  west  and  north  to  other  lands  belonging  to  us, 
some  or  one  of  us,  and  on  the  north  and  east  to  land  of  and 
belonging  to  the  Earl  of  Dartmouth,  now  or  late  in  your 
occupation,  and  to  the  occupation-road  there,  together  with 
the  buildings  and  erections  thereon,  and  appurtenances 
thereto."  The  defendant  made  an  application  to  the  court 
for  better  particulars,  and  stated  in  his  affidavit  that  he  had 
been  in  possession  of  two  roods  and  eighteen  perches  of  the 
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land,  with  the  buildings  and  out-houses,  without  any  division 
or  separation  of  that  part,  and  that  lie  and  his  father  had 
been  in  possession  of  it  for  thirty  years  without  any  claim 
being  made.  Upon  this  he  submitted  he  was  entitled  to  be 
informed  of  the  quantity  or  exact  boundaries  of  what  the 
plaintiff  claimed,  but  the  court  said,  "  The  defendant  has  the 
means  of  knowing  what  the  lessors  of  the  plaintiff  are 
going  for,  and  he  may  defend  specially  for  his  own." 

In  the  present  application  we  are  not  called  upon  to  say 
whether  the  record  in  the  shape  we  find  it  meets  the  require- 
ments of  the  act.  The  limited  defence  is  spread  upon  the 
record  with  the  appearance,  whereas  the  act  directs  thai 
it  should  be  given  by  way  of  notice.  The  plaintift*  has 
treated  the  information  given  him  as  equivalent  to  a  notice, 
and  I  think  should  now  be  held  to  that.  The  objection 
made  at  the  trial  was  that  the  question  being  one  of  boun- 
dary was  no  longer  proper  to  be  tried  in  an  ejectment,  and 
the  case  of  Doe  dem.  The  Drapers'  Co.  v.  Wilson,  (2  Stark. 
N.  P.  C.  477,)  was  referred  to.  It  was  assumed  that  the 
plaintiff  having  shewn  and  proved  a  title  to  lot  29,  the  de- 
fendant could  not  shew  that  the  piece  of  land  he  defended 
for  was  not  part  of  29  ;  or,  in  other  words,  it  was  not  open  to 
the  defendant  to  shew  that  Marlatt's  line  was  incorrect, 
and  what  he  by  that  line  made  as  part  of  the  land  called  29 
was  not  so,  but  was,  as  the  defendants  called  it,  land  belong- 
ing to  28. 

The  case  of  Doe  dem.  Drapers'  Company  v.  Wilson,  (2 
Stark  N.  P.  C.  477,)  Roe  dem.  Saul  v.  Dawson,  (3  Wils.49,) 
and  others  which  may  be  mentioned  of  similar  import,  do  not 
seem  to  me  to  have  any  application  to  the  present  question. 
All  those  cases  are  in  affirmance  of  a  doctrine  which  had 
been  enunciated  for  a  very  long  time — that  the  plaintiff  hav- 
ing established  a  title  to  a  verdict,  the  court  will  not  enquire 
the  extent  of  his  claim  by  particular  metes  and  bounds. 
The  reason  for  this  was  that  in  such  cases  the  defendant  was 
not  entitled  to  a  verdict  for  a  part,  and  was  not  entitled  to 
costs,  and  therefore  the  courts  said  the  plaintiff  must  take 
possession  at  his  peril,  leaving  the  defendant  to  sue  in  tres- 
pass  or  to  apply  to  the  court  for  relief  if  the  plaintiff  took 
48  VOL.  XXI. 


1 


386.      queen's  bench,  Hilary  term,  25  vie,  1862. 


too  much.  No  doubt  it  was  these  difficulties  in  the  defend- 
ant's way  that  gave  rise  to  the  courts  moulding  from  time  to 
time  the  consent  rule  so  as  to  make  the  action  of  ejectment, 
which  was  the  creature  of  the  courts,  suitable  to  do  justice 
between  parties.  Lord  Ahinger  observed  in  Doe  dem.  Bish- 
ton  V.  Hughes,  (5  Tjr.  963,  2  C.  M.  k  R.  281,)  "Of  late  years 
a  practice  has  prevailed  for  defendants  in  ejectment  to 
specify  in  the  consent  rule  the  particular  messuages,  &c.,  they 
intend  to  defend  for."  (See  also  Roe  dem.  Blair  v.  Street, 
4  N.  &  M.42.)  When  the  new  rules  of  2  Will.  IV.  came 
into  operation,  it  was  at  first  thought  they  did  not  apply  to 
actions  of  ejectment,  and  that  the  verdict  was  not  distribu- 
table, and  that  the  defendants  could  not  have  costs.  The 
Court  of  Exchequer  finally  held  otherwise.  (Doe  Bowman 
V.  Lewis,  13  M.  &  W.  241.)  The  practice  is  now  settled 
that  of  whatever  the  defendant  defends  for,  that  part  he  can 
shew  title  to  he  will  have  a  verdict  for,  and  whatever  the 
plaintiff  shews  title  for  he  will  succeed  as  to  that.  The  rules 
here  are  the  same  as  in  England,  and  the  result  must  be  the 
same. 

Ifc  cannot  be  denied  that  in  this  country  the  action  of 
ejectment  was  used  to  try  questions  of  boundary  as  well  as 
to  try  pure  questions  of  title  in  other  respects,  so  long 
as  the  record  with  the  consent  rule  fairly  presented  the 
question  to  the  court  and  jury.  For  this  purpose  the  consent 
rule  was  moulded  by  the  courts  to  suit  the  case.  We  do  not 
meet  with  perhaps  precisely  similar  cases  in  England  to 
those  of  this  country  in  all  particulars,  but  I  take  that  to  be 
so  because  the  exigencies  of  the  questions  arising  in  this 
country  were  greater  than  in  England,  but  I  imagine  it  can 
not  have  been  doubted  that  the  court  had  the  power  so  to 
mould  the  consent  rule  as  to  do  justice.  It  would  have  been 
but  a  poor  measure  of  justice  if  plaintiffs  were  to  be  at 
liberty  to  use  the  general  declaration  in  ejectment  to  suit 
their  own  purposes,  and  defendants  to  be  told  they  might 
bring  an  action  of  trespass  if  the  plaintiff  did  not  do  what 
was  right. 

Taking  the  law  of  the  action  of  ejectment  to  have  been  in 
this  country  as  the  custom  certainly  was,  and  founded  upon  the 
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law  as  I  think  it  was  in  England,  or  would  have  been  admin- 
istered under  similar  circumstances,  the  question  is  whether 
the  Ejectment  Act,  14  &  15  Vic,  ch.  114,  and  the  various 
provisions  of  the  Common  Law  Procedure  Act,  1856, 
now  forming  ch.  27  of  the  Consolidated  Statutes  of  Upper 
Canada,  have  made  any  alteration  that  will  prevent  parties 
from  using  the  action  to  try  such  a  question  as  is  presented 
in  this  action.  Undoubtedly  it  does  not  conclusively  settle 
the  question  of  true  boundary,  and  any  number  of  eject- 
ments indefinitely  may  be  brought  without  bringing  that 
question  to  an  end,  but  the  difficulty  to  be  solved  is  whether 
the  legislature  intended  the  act  to  be  so  construed  as  to  pro- 
duce that  result.  Let  us  see  whether  the  act  itself  contains 
any  such  meaning.  So  far  as  I  have  analysed  the  plaintiff's 
writ  of  claim  and  the  defendants'  defence  there  is  no  such 
indication,  and  if  there  be  any  other  it  must  be  contained  in 
what  is  said  to  be  the  question  to  be  tried,  and  that  is,  as 
enacted,  that  the  question  shall  be  whether  the  statement  in 
the  writ  of  the  title  of  the  claimant  is  true  or  false.  The 
plaintiff  in  this  case  says  the  land  is  up  to  Marlatt's  line  lot 
29,  to  which  he  has  title,  and  the  question  is  whether  that  is 
true  or  false.  The  defendant  in  answer  says  that  is  not  so, 
for  a  piece  set  out  by  metes  and  bounds  of  that  claimed  is 
not  part  of  29.  The  remainder  he  says  nothing  about,  but 
the  piece  so  set  out  by  metes  and  bounds  he  says  is  part  of 
28.  Now  whether  the  plaintiff  has  title  to  the  piece  of  land 
claimed  in  the  writ,  for  I  distinguish  the  claim  to  the  land  from 
that  to  a  lot  for  which  qua  such  an  ejectment  could  not  be  main- 
tained, is  a  compound  proposition — that  is,  whether  the 
plaintiff  first  is  entitled  to  a  lot  called  29,  and  secondly, 
whether  the  piece  of  land  defended  for  is  comprised  within 
the  boundaries  composing  it.  The  proof  of  one  part  of  the 
proposition  by  no  means  establishes  the  other.  The  defendants 
surely  may  dispute  both  parts  of  the  compound,  and  here, 
though  the  plaintiff  may  prove  his  title  to  the  land  said  to 
be  29,  yet  that  does  not  establish  that  lot  29  is  bounded 
by  Marlatt's  line,  and  the  defendant  may  put  the  plaintiff 
to  the  proof  of  that  fact,  and  the  plaintiff  must  call  wit- 
nesses to  establish  it,  and  the  defendant  may  controvert  it 
by  evidence. 
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Viewing  the  Ejectment  Act  by  contemporaneous  legisk- 
tionj  it  seems  to  me  it  was  never  contemplated  that  any 
change  in  the  law  had  been  made.  As  early  as  1818  the 
Legislature,  by  59  Geo.  III.,  eh.  14,  sec.  12,  enacted  "  that  if 
any  action  of  ejectment  shall  be  brought  against  any  person 
or  persons  who,  after  these  lines  shall  have  been  established 
by  virtue  of  this  act,  shall  be  found,  in  consequence  of 
unskilful  surveyors,  to  have  improved  on  land  not  his,  her, 
or  their  own,  it  shall  and  may  be  lawful  for  the  judge  of 
assize,  before  whom  such  action  is  tried,  to  direct  the  jury  to 
assess  such  damages  for  the  defendant  or  defendants  for  any 
loss  he,  she,  or  they  may  sustain  in  consequence  of  any 
improvement  made  before  such  action  is  commenced,  and 
7il&o  assess  the  value  of  the  land  to  be  recovered  ;  and  if  a 
verdict  shall  be  found  for  the  plaintiff  or  plaintiffs,  no  writ 
of  possession  shall  issue  until  such  plaintiff  or  plaintiffs  have 
tendered  or  paid  the  amount  of  such  damages  as  aforesaid, 
or  shall  release  the  said  land  to  the  defendant,  provided  the 
said  defendant  shall  pay  or  tender  to  the  plaintiff  the  value  of 
the  land  so  assessed  before  the  fourth  day  of  the  ensuing 
term.''  This  provision,  with  some  further  provisions  for  giv- 
ing notices,  having  reference  to  costs,  has  been  continued 
in  different  acts  since  then,  and  now  forms  the  53rd  and  54th 
sections  of  chapter  93  of  the  Consolidated  Acts  of  Upper 
Canada. 

I  cannot  hold  that  the  course  adopted  in  this  case,  of  pre- 
venting the  defendant  from  giving  evidence  to  shew  that  the 
piece  of  land  defended  for,  though  part  of  the  land  claimed 
in  the  writ  and  claimed  as  part  of  what  the  plaintiff  calls  it, 
-vfas  not  and  is  not  what  the  plaintiff  calls  it,  was  right ;  for 
it  seems  to  me  to  hold  that  it  is  right  must  in  effect  be  hold- 
ing that  the  Ejectment  Act  has  altered  the  law  as  adminis- 
tered before  that  time,  and  in  effect  to  render  the  provisions 
about  actions  of  ejectment  where  possession  has  been  taken 
by  unskilful  surveys  nugatory.  If  the  effect  of  our  new  act  is  to 
alter  the  law,  as  contended  for,  I  really  do  not  see  why  the 
burthen  should  be  cast  on  the  defendants.  It  would  be  much 
more  proper,  so  soon  as  it  appears  that  the  plaintiff  is  seek- 
ing to  try  a  boundary  question,  for  the  courts  to  tell  him  he 
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should  ii6t  use  the  action  of  ejectment  for  that  purpose,  but 
should  first  bring  his  action  of  trespass  and  establish  the 
boundary,  than  to  say  to  the  defendant,  "  The  plaintiff  acts  at 
his  peril,  and  you  may  turn  round  and  bring  your  action  of 
trespass  against  him  if  he  takes  possession  of  your  land." 

McLean,  J.,  concurred. 

Rule  absolute.(a) 


Sexton  v.  Paxtok. 

Ejectment — Question  of  boundary. 
See  Irt^'in  v.  Sager,  ante,  page  373. 

The  plaintiff  described  the  land  claimed  as  part  of  lot  10,  '  commencing  at 
a  post  planted  by  Y„  Provincial  Land  Surveyor,  at  the  north  west  angle 
of  the  said  lot,  then  S.  16°  E.  35  chains,  more  or  less,  to  the  centre  of 
the  concession  ;  then  N.  70°,  E.  2  chains  35  links  to  a  certain  blazed 
line;  thence  along  the  said  line  N.  13°  W.  35  chains,  more  or  less,  to 
the  rear  of  the  concession  ;  then  S.  75°  W.  2  chains  6  links,  to  the 
place  of  beginning.    The  defendant  claimed  it  all  as  part  of  lot  9. 

field,  that  the  plaintiff's  land  being  clearly  described  in  the  writ  so  as  to  bf 
discoverable  on  the  ground,  the  question  of  boundary  should  have  been 
tried  to  ascertain  whether  it  formed  part  of  lot  9  or  10. 

Ejectment  for  a  part  of  lot  10  in  the  12th  concession  (if 
Scugog,  formerly  Oartwright.    Defence  for  the  whole. 

Defendant  claimed  the  land  as  part  of  lot  number  9,  so 
that  it  was  a  question  of  boundary. 

(«)  The  Court  of  Common  Pleas,  in  two  cases  decided  during  this  term, 
have  come  to  a  conclusion  at  variance  with  the  judgment  of  this  court  above 
reported. 

In  Lund  v.  Savage,  the  plaintiff  claimed  the  south-eas/  quarter  of  lot  1 0,  in 
the  13th  concession  of  Scugog,  described  as  commencing  at  a  post  planted  in 
front  of  the  concession  on  the  division  line  between  the  east  and  west  halves 
of  the  lot ;  thence  N.  16°  VV.  35  chains  1 2  links,  to  a  post  planted  in  the  centre 
of  the  said  concession ;  thence  N.  74°  E.  3  chains,  to  a  rail  fence  ;  thence 
following  the  said  fence  in  a  southerly  direction  35  chains  12  links,  to  the 
front  of  the  said  concession  ;  thence  S.  75°  W.  3  chains  55  links,  to  the 
place  of  beginning.  The  defence  was  "  for  part  of  the  aowih-ioest  quarter 
of  lot  number  10,  in  the  loth  concession  of  the  township  of  Scugog,"  and 
defendant,  by  his  notice,  claimed  *'  the  said  land  mentioned  in  the  said  writ 
as  part  of  the  south-west  quarter  of  lot  number  ten,"  &c. 

In  Lund  v.  Nesbitt  the  plaintiff  claimed  lot  12,  iu  the  loth  concession  of 
Scugog,  without  any  other  description,  and  the  defence  was  for  part  only  of 
the  said  premises  :  that  is  to  say,  that  part  included  between  a  certain  line 
run  by  W.  E.  Yarnold,  P.  L.  S.  as  the  division  line  between  lots  11  and  12, 
and  the  water's  edge  of  Scugog  lake,  west  of  the  said  line. 

Both  cases  were  tried  before  Richards,  J.,  at  Whitby.  The  plaintiff's 
title  to  the  south-east  quarter  of  lot  10,  and  to  lot  12,  was  admitted,  and 
the  court  held  that  he  was  entitled  to  a  verdict  in  each  case. 
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The  land  sought  to  be  recovered  was  thus  described  in  the 
writ,  "  commencing  at  a  post  planted  by  W.  E.  Yarnold,  P. 
L.  S.,  on  the  5th  of  June,  1861,  at  the  north  west  angle  of 
the  said  lot,  thea  south  16°  east  35  chains,  more  or  less,  to 
the  centre  of  the  concession  ;  then  north  70°  east  2  chains 
and  25  links  to  a  certain  blazed  line  ;  thence  along  the  said 
line  north  13°  west  35  chains,  more  or  less,  to  the  rear  of 
the  concession  ;  then  south  75°  west  2  chains  6  links,  to 
the  place  of  beginning. 

At  the  trial,  at  Whitby,  before  Richards^  J.,  the  learned 
judge  held  that  the  defendant  was  estopped  from  shewing 
the  land  to  be  part  of  lot  number  9,  and  a  verdict  was  taken 
for  the  plaintiff. 

Cameron^  Q.  C,  obtained  a  rule  nui  for  a  new  trial  on 
the  fiiTOund  of  misdirection.    M.  0.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  in  this  case  it  was  sufficiently  apparent  from 
the  writ  what  the  plaintiff  was  going  for,  which  might  or 
might  not  be  in  fact  part  of  lot  10.  The  very  land  he  was 
going  for  could  be  seen  upon  the  ground  and  marked  out 
by  starting  from  the  post  he  speaks  of  and  running  the 
courses  and  distances  he  specifies,  and  then  if  his  title  to  lot 
10  was  proved  not  to  cover  it  he  would  fail ;  so  we  think  there 
should  be  a  new  trial  without  costs,  for  the  reasons  given  in 
the  case  of  Irwin  v.  Sager  et  al.^  decided  this  term,  [a) 

Rule  absolute. 


(«)  Ante,  page  373. 
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BouLES  V.  Taughney. 

Ejectment — Boundary, 
iSee  the  two  preceding  cases. 

The  plaintiflF  here  claimed  the  land  in  question  as  the  south  west  quarter  of 
lot  13.  The  defendant  limited  his  defence  to  that  part  of  the  land  men- 
tioned in  the  writ  enclosed  by  the  line  fence  between  the  plaintiff  and  the 
defendant,  which  he  claimed  title  to  as  part  of  lot  14. 

ffeld,  that  the  question  of  boundary  between  lots  13  and  14  should  have 
been  tried,  in  order  to  determine  whether  the  land  so  described  by  defend- 
ant was  his. 

Ejectment  for  the  south  west  quarter  of  lot  13,  in  the 
8th  concession  of  Keach.  The  defence  was  stated  to  be  for 
part  only  of  the  land  claimed.  The  defendant  in  his  notice 
limited  his  defence  to  that  part  of  the  land  mentioned  in  the 
writ  which  is  enclosed  by  the  line  fence  between  the  plaintiff 
and  the  defendant,  which  he  said  he  claimed  title  to  as  being- 
part  of  lot  No.  14  in  the  8th  concession  of  Reach. 

At  the  trial,  at  Whitby,  before  Richards,  J.,  the  learned 
judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  on 
the  ground  that  the  defendant  could  not  be  allowed  to  go 
into  a  question  as  to  the  boundary  between  lots  13  and  14. 

ITam  moved  for  a  new  trial  for  misdirection.  M.  C. 
Qameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  in  this  case  the  defendant  shewed  clearly  what 
he  defended  for,  namely,  for  that  only  which  was  enclosed 
by  (that  is,  which  is  on  his  side  of)  the  line  fence  between 
him  and  the  plaintiff. 

The  parties  we  think  should  be  understood  as  having  gone 
to  trial  upon  the  question  whether  any  part  of  that  belonged 
to  the  plaintiff. 

We  think  the  rule  should  be  absolute  for  a  new  trial  with- 
out costs. 

Rule  absolute,  (a) 


{a)  See  the  last  two  cases. 
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Regina  v.  Morris. 

Statute  labour  tax — Right  to  imprison  for  non-payment  of — Consol.  Stats.  U. 
C,  ch.  55,  sec.  86,  ch.  126 — Construction  of. 

Under  Consol.  Stats.  U.  C,  ch.  55,  sec.  86,  a  warrant  may  issue  to  imprison 

a  person  for  non-payment  of  statute  labour,  without  first  summoning  him 

to  answer  or  making  a  conviction. 
It  is  not  necessary,  under  Consol.  Stats.  U.  C,  ch.  126,  to  set  aside  such 

warrant  before  an  action  can  be  brought  against  the  justice. 
The  point  decided  being  new,  the  court  discharged  without  costs  a  rule  nisi 

obtained  to  quash  the  conviction,  &c. 

On  the  30th  of  August,  1861,  one  Archibald  McDonald 
made  an  information  on  oath  before  Archibald  Thomson,  a 
justice  of  the  peace  in  the  county  of  Renfrew,  that  Thomas 
Morris,  who  had  been  assessed  for  10s.  for  statute  labour  in 
the  village  of  Renfrew  for  the  year  1861,  had  neglected  to 
pay  the  10s.  in  fourteen  days  after  the  same  had  been  duly 
demanded  of  him  by  the  deponent,  who  was  then  the  collector 
of  the  statute  labour  tax  for  the  said  village,  and  that  no 
sufficient  distress  could  be  found. 

Upon  this  information  the  justice,  Thomson,  made  a  war- 
rant under  his  hand  and  seal,  reciting  the  information,  and 
that  there  was  no  distress  by  which  the  same  could  be  levied, 
and  commanding  the  constables  to  whom  it  was  directed,  or 
any  of  them,  to  take  the  said  Morris  and  deliver  him  to  the 
keeper  of  the  common  gaol,  with  that  warrant ;  and  by  the 
same  warrant  he  commanded  the  keeper  of  the  gaol  to 
imprison  him  for  six  days  unless  the  said  sum  and  costs,  and 
charges  of  carrying  him  to  gaol,  amounting  to  the  further 
sum  of  £4:  8s.  1-id.,  should  be  sooner  paid.  (Dated  August 
30th,  1861.) 

Thomas  Morris  moved  in  Michaelmas  Term  for  a  writ  of 
certiorari  to  remove  the  conviction,  assuming  that  there 
must  have  been  one,  and  the  justice  returned  to  the  writ 
that  he  made  no  conviction,  but  issued  the  warrant  upon  the 
information,  without  any  other  proceeding,  acting  upon 
chapter  55  of  the  Consolidated  Statutes  of  Upper  Canada, 
sec.  86. 

.Deacon  moved  that  the  "  conviction,"  order,  and  proceed- 
ings be  quashed,  on  the  ground  that  the  justice  had  no  juris- 
diction to  convict  Morris  of  the  offence,  it  not  appearing 
that  he  was  ever  domiciled  in  the  village  or  liable  to  the 
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statute  labour  tax :  that  it  did  not  appear  that  any  collector's 
roll  for  1861  for  the  village  of  Renfrew  had  been  issued 
and  placed  in  the  hands  of  the  collector,  or  that  Morris  wa.s 
summoned  or  brought  up  to  answer,  or  had  the  opportunity 
of  answering:  that  the  justice  had  no  right  to  fix  the  costs 
of  sending  him  to  gaol,  and  to  direct  him  to  be  arrested  and 
imprisoned  unconditionally  and  absolutely,  without  any  pro- 
vision for  his  discharge,  except  on  paying  the  10s.  and  the 
X4  8s.  IJd. 

A  rule  nisi  was  granted  upon  the  justice  and  on  the  col- 
lector, McDonald,  to  shew  cause,  and  was  served  upon 
both. 

Morris  made  an  affidavit  to  the  effect  that  he  was  a  car- 
penter and  a  labouring  man,  working  about  at  his  trade  in 
different  parts  of  the  county  :  that  he  had  no  home  of  his 
own,  and  had  no  property  but  the  tools  of  his  trade :  that 
he  had  been  working  for  five  or  six  weeks  in  the  village  of 
Renfrew  in  the  spring  of  1861,  and  then  left  it  and  worked 
at  other  places,  in  one  of  which  (Horton)  he  was  assessed . 
in  July,  1861,  for  statute  labour  at  7s.  6d.,  and  paid  it  to 
the  collector  there :  that  after  that,  on  the  3rd  of  August, 
1861,  he  worked  in  the  village  of  Renfrew,  and  was  a  few 
days  afterwards  called  upon  by  McDonald,  the  collector,  to 
pay  statute  labour  tax  for  that  year,  who  said  that  his  namet- 
was  on  a  list  he  had  from  the  clerk  :  that  he  insisted  that  he 
was  not  liable,  not  being  resident  in  the  village  :  that  on  the 
20th  of  August  the  collector  again  called  on  him  for  the 
tax,  but  that  he  objected  to  pay ;  and  that  he  heard  nothing, 
more  of  the  matter  till  the  31st  of  August,  when  he  was 
arrested  by  a  constable  under  the  warrant  of  commitment, 
and  committed  to  gaol,  and  detained  there  six  days :  that 
he  never  was  summoned  and  heard  no  evidence  given  against 
him,  and  knew  nothing  of  any  proceedings  against  him  till 
he  was  arrested  and  sent  to  gaol. 

In  answer  to  the  rule  it  was  shewn  by  affidavit  that  Mor- 
ris had  for  three  or  four  years  made  the  village  of  Renfrew 
chiefly  his  home,  though  he  was  often  away  :  that  the  muni- 
cipal council  had  authorised  by  resolution  a  separate  roll  to 
be  made  out  by  the  clerk  of  all  persons  liable  to  statute 
49  VOL.  XXI. 
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labour  in  the  village,  independent  of  the  general  collector's 
roll :  that  the  taxes  had  been  usually  so  collected  :  that  the 
collector  had  been  furnished  with  such  a  list  by  the  clerk, 
and  that  it  had  been  shewn  by  the  collector  to  the  justice 
before  and  when  the  complaint  against  Morris  was  made : 
that  the  collector,  McDonald,  suggested  to  the  justice  more 
than  once  that  he  should  summon  Morris  to  answer,  as  had 
been  done  before  in  other  such  cases,  but  that  he  said  he 
thought  that  was  unnecessary,  and  would  not  be  regular, 
and  that  he  had  been  advised  to  that  effect  by  the  county 
attorney. 

Prince  and  R.  A.  Harrison  shewed  cause,  and  cited  Con- 
sol.  Stats.  U.  C,  ch.  59,  sees.  79,  80,  81,  86 ;  4  Geo.  IV.,  ch, 
34,  (imperial  act) ;  Johnson  v.  Reid,  6  M.  &  W.  128 ;  In 
re  John  Hammond,  9  Q.  B.  92  ;  Lindsay  v.  Leigh,  11  Q.B. 
455 ;  In  re  James  Geswood,  2  E.  &  B.  952 ;  In  re  George 
Bailey,  3  E.  &  B.  607;  Corbett  v.  Johnston  et  al.,  11  C. 
P.  321 ;  Dawson  v.  Eraser,  7  U.  C.  R.  391 ;  Burn's  Justice, 
Vol.  I.,  p.  787 ;  Paley  on  Convictions  132. 

Beacon,  contra,  cited  The  Queen  v.  Haystead,  7  U.  C.  R. 
9;  Moore  v.  Jarron,  9  U.  C.  R.  233  ;  Rex  v.  Hughes,  3 
A.  k  E.  425 ;  Painter  v.  The  Liverpool  Gas  Co.,  lb.  433 ; 
Regina  v.  Williams,  18  Q.  B.  393 ;  Regina  v.  The  Parish 
of  St.  George's,  Bloomsbury,  4  E.  &  B.  520;  Ex  parte 
William  Baker,  3  Jur.  N.  S.  937 ;  Regina  v.  Cridland,  lb. 
1213 ;  Regina  v.  Justices  of  Staffordshire,  2  Jur  N.  S. 
1023 ;  1  Vic,  ch.  21 ;  3  Vic,  ch.  10. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Tiie  language  of  the  statute,  Consol.  Stats.  U.  C, 
ch.  55,  sees.  79,  86,  shews  that  for  the  purpose  of  collect- 
ing taxes  assessed  for  statute  labour,  or  taxes  assessed 
for  other  local  purposes,  the  legislature  did  not  require  that 
the  person  returned  as  being  in  arrear  should  be  summoned 
and  convicted,  as  in  cases  of  penalties  imposed,  before  a 
warrant  could  issue  for  his  imprisonment  in  order  to  compel 
payment. 
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We  do  not  see  how  this  could  be  made  to  appear  more 
plainly  than  it  does  by  the  words  of  the  86th  section. 

And  notwithstanding  any  conflict  in  decisions  in  cases 
which  preceded  Lindsay  v.  Leigh,  (11  Q.  B.  455,)  if  we 
determine  in  accordance  with  the  judgment  in  that  case, 
which  was  decided  in  the  Exchequer  Chamber  upon  a  writ 
of  error,  we  must,  we  think,  clearly  hold  that  no  formal  con- 
viction was  necessary  in  this  case,  and  that  a  warrant  good 
upon  the  face  of  it  was  all  that  the  legislature  contemplated. 
In  the  case  of  Johnson  v.  Reid,  (6  M.  &  W.  124,)  the  Court 
of  Exchequer  had  in  effect  determined  the  same  thing, 
though  the  court  held  the  commitment  in  that  case  illegal 
for  an  evident  defect  in  the  warrant,  when  compared  with 
the  statute  under  which  it  issued,  and  in  later  decisions  in 
the  Queen's  Bench  in  England  the  case  of  Lindsay  and 
Leigh  has  been  confirmed,  (In  re  Gesv/ood,  2  E.  &  B. 
952 ;  3  E.  &  B.  136  ;  In  re  George  Bailey,  607,  620  ;) 
and  in  the  case  of  Corbett  v.  Johnson,  in  the  Common 
Pleas  here,  which  was  cited  in  the  argument,  the  court 
noticed  that  by  our  assessment  law  any  assessed  taxes  on  the 
collector's  roll  may  after  demand  be  levied  by  the  collector, 
and  without  a  warrant,  the  statute  making  the  roll,  after 
demand  and  refusal,  equivalent  to  a  warrant  to  levy. 

Morris  was  imprisoned  for  six  days,  unless  the  fine  and 
costs  and  the  charges  of  conveying  him  to  prison  should  be 
sooner  paid.  This  appears  to  be  in  accordance  with  the 
86th  section  of  the  statute,  and  the  commitment  so  author- 
ised is  clearly  not  intended  as  a  punishment,  but  as  a  means 
of  coercion  to  pay  the  tax. 

The  six  days  having  long  ago  expired,  Morris  cannot 
have  been  in  custody  when  this  application  was  made,  and 
the  application  was  therefore  not  required  for  the  purpose  of 
obtaining  his  liberty,  admitting  the  proceeding  to  have  been 
irregular.  He  has  probably  been  advised  that  it  would  be 
necessary  nevertheless  to  make  it,  in  order  to  remove  any 
impediment  to  bringing  an  action,  in  consequence  of  the 
provisions  made  for  the  protection  of  justices  by  the  statute 
ch.  126,  Consolidated  Statutes  of  Upper  Canada.    But  we 
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do  not  see  any  thing  in  that  statute  which  makes  it  neces- 
sary to  set  aside  the  warrant,  before  an  action  can  be 
brought ;  and,  as  we  have  already  mentioned,  we  do  not  think 
we  can  consider  that  any  conviction  was  either  made  or 
required  to  be  made  in  the  case,  nor  any  thing  that  can 
properly  be  called  "an  order"  of  the  justice,  for  it  is  the 
act  itself  which  forms  the  order  applicable  alike  to  all  such 
cases,  and  the  warrant  is  a  ministerial  act  for  carrying  out 
the  positive  direction  of  the  statute. 

It  does  not  therefore  appear  to  us  that  we  have  any  thing 
to  quash,  and  this  rule  nisi  should,  we  think,  be  discharged, 
but  not  with  costs,  as  the  point  is  new. 

Rule  discharged^  without  costs. 


Agnew  v.  Stewart. 

(Sdfim&r^t  in^uest-^Righi  of  barrister  to  be  heard  at — Action  against  coroner 
for  exclusion — Pleading. 

A  barrister  cannot  insist  upon  being  present  at  a  coroner's  inquest,  »nd 
ilpoii  examining  and  cross-examining  the  witnesses,  &c.,  and  can  main- 
tain no  action  against  the  coroner  for  excluding  him  from  the  room. 

Declaration,  for  assaulting  and  giving  the  plaintiff  iu  charge  to  a  policeman, 
that  the  defendant  was  holding  an  inquest  post  mortem,  as  coroner 
within  his  jurisdiction :  that  the  plaintiff  not  having  been  summoned  as 
a  witness  or  a  juror,  nor  coming  to  give  evidence,  intruded  himself,  and  wfiS 
acting  against  the  will  of  the  defendant  in  examining  and  cross-examin- 
ing witnesses  and  otherwise  :  that  the  defendant  requested  him  to  desist 
and  leave  the  room,  which  he  refused  to  do,  and  the  defendant  thereupon 
caused  a  policeman  in  attendance  to  expel  him. 

]^eld,  on  the  authority  of  Garnett  v.  Ferrand,  1  B.  &  C.  611,  that  the  plea  wae 
^ood,  for,  first,  the  coroner  was  not  liable  to  a  civil  action  for  afay  thiiig 
done  in  his  judicial  capacity  ;  and,  secondly,  he  was  authorised  in  what  be 
did. 

a  second  count  the  plaintiff  set  out  the  facts,  stating  that  as  a  barrister 
and  attorney-at-law  he  had  been  employed  by  certain  clients  to  attend 
on  their  behalf  at  an  inquest  held  by  the  defendant  as  coroner  on  the 
bbdy  of  one  W.,  in  the  issue  of  which  they  were  interested,  and  that  the 
defendant  unlawfully  and  maliciously,  and  without  reasonable  or  probable 
cause,  refused  to  allow  him  to  act,  and  forcibly  compelled  him  to  d«sifi;t. 
Hsld,  bad,  for  the  same  reasons  that  the  plea  was  sustained. 

Wirnt  county  for  that  the  defendant  assaulted  and  beat  the 
plaintiff,  and  gave  him  into  custody  of  a  policeman. 

Second  count,  for  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  hereinafter  mentioned 
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by  the  defendant,  had  been  duly  called  and  admitted  to  the 
degree  of  barrister-at-law,  in  and  for  the  province  of  Upper 
Canada,  and  had  also  been  admitted  as  an  attorney-at-law 
in  and  for  the  said  province  of  Upper  Canada,  and  was  then 
entitled  to  practise  and  was  practising  in  said  capacities  at 
the  city  of  Kingston,  in  the  said  province,  and  also  for  that 
the  plaintiff  was  before  the  committing  of  said  grievances 
retained  and  employed  by  certain  persons,  clients  of  the  said 
plaintiff,  to  appear  at  and  attend  as  such  barrister  and  attor- 
ney-at-law, on  behalf  of  and  for  such  persons,  a  certain 
inquest  about  that  time  to  be  held  by  the  said  defendant  as 
coroner  as  aforesaid,  at  the  sJiid  city  of  Kingston,  on  the 
body  of  one  Thomas  Wood,  as  to  which  inquest  and  in  the 
issue  thereof  said  persons  were  interested  ;  and  the  plaintiff 
avers  that  he  did  appear  and  attend  said  inquest  as  such  bar- 
rister  and  attorney-at-law  as  aforesaid  on  said  retainer  and 
fee,  and  on  behalf  of  the  said  persons,  as  he,  the  plaintiff, 
lawfully  and  of  right  might,  and  then  and  there  conducted 
himself  in  a  proper,  seemly,  and  becoming  manner  as  such 
barrister  and  attorney,  and  sought  and  endeavoured  to  dis- 
charge his  duties  to  his  clients,  the  said  persons  before  men- 
tionedj  at  the  said  inquest,  and  to  perform  thereat  the  ser- 
vices for  which  he,  the  plaintiff,  had  been  retained  as  afore- 
said by  the  said  persons,  and  which  duties  and  services  were 
within  the  scope  of  his,  the  plaintiff 's,  profession  ;  yet  the 
defendant  well  knowing  the  premises,  but  unlawfully  and 
maliciously  contriving  and  intending  to  injure  the  plaintiff, 
and  to  deprive  him  of  his  lawful  rights  and  privileges,  and 
to  prevent  him  from  earning  certain  large  fees  and  emolu 
ments,  and  to  let,  annoy,  harrass,  and  disparage  him,  the 
plaintiff,  and  injure  him  in  his  business  and  practice,  unlaw- 
fully and  maliciously,  and  without  reasonable  or  probable 
cause,  refused  tu  recognise  the  plaintiff 's  standing  and  posi- 
tion as  such  barrister  and  attorney  at  said  inquest  so  retained 
as  aforesaid,  and  so  refused  to  allow,  admit,  or  recognise,  and 
denied  the  plaintiff 's  right  to  be  and  appear  at  the  said 
inquest  as  such  barrister  and  attorney  so  retained  as  afore- 
said, and  so  refused  to  hear  the  plaintiff  as  such  barrister 
and  attorney  so  retained  as  aforesaid  for  and  on  behalf  of 
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the  persons  aforesaid,  his  clients,  or  to  allow  the  plaintiff  to 
discharge  his  duties  and  functions  or  render  his  services  as 
such  barrister  and  attorney  at  the  said  inquest  to  his  said 
clients ;  but,  on  the  contrary,  unlawfully  and  maliciously, 
and  without  a  reasonable  or  probable  cause,  prevented  the 
plaintiff  from  performing  and  discharging  his  said  duties  and 
functions  as  such  barrister  and  attorney-at-law  at  said  in- 
quest, and  excluded  him,  the  plaintiff,  from  the  enjoyment 
and  exercise  of  his  lawful  rights  and  privileges,  and  from 
performing  his  services  as  such  barrister  and  attorney  at  said 
inquest  on  behalf  of  his  said  clients  or  otherwise,  and  forci- 
bly compelled  the  plaintiff  to  desist  from  the  exercise  of  such 
rights  and  privileges  as  such  barrister  and  attorney,  whereby 
the  plaintiff  was  and  is  much  damnified  and  injured,  and  has 
sustained  great  loss  and  damage,  namely,  to  the  amount  of 
£100. 

Second  plea,  to  the  first  count,  that  at  the  time  of  the  sup- 
posed trespass  therein  alleged  the  defendant,  being  one  of 
the  coroners  of  the  said  city  of  Kingston  as  in  the  declara- 
tion mentioned,  was  taking  an  inquisition  in  a  room  within 
the  said  city,  and  within  his  jurisdiction  as  such  coroner, 
upon  view  of  the  body  of  one  Thomas  Wood,  then  and  there 
lying  dead  within  the  jurisdiction  of  the  defendant  as  such 
coroner,  touching  the  death  of  the  said  Thomas  Wood ;  and 
the  plaintiff  not  having  been  summoned  as  a  witness  or  a 
juror  touching  the  said  inquisition,  nor  coming  before  the 
defendant  as  such  coroner  to  testify  any  knowledge  concern- 
the  same,  entered  the  said  room,  and  remained  therein,  and 
intruded  himself  upon  the  defendant  so  being  therein  as  such 
coroner  for  the  purpose  aforesaid,  and  against  the  will  of  the 
defendant  was  acting  and  taking  part  in  the  proceedings 
touching  the  said  inquest  by  examining  and  cross-examining 
the  witnesses  and  otherwise ;  and  the  defendant  thereupon 
requested  and  ordered  the  plaintiff  to  desist  from  acting  and 
taking  part  in  the  said  proceedings,  and  to  go  and  depart 
out  of  the  said  room,  yet  the  plaintiff  did  not  nor  would,  on 
being  so  requested,  desist  from  acting  and  taking  such  part 
in  the  said  proceedings,  and  go  and  depart  out  of  the  said 
room,  but  refused  so  to  do,  and  asserted  his  right  to  be  pres* 
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ent  in  the  said  room  and  to  take  such  part  in  the  said  pro- 
ceedings, and  unlawfully  and  against  the  will  of  the  defend- 
ant continued  so  to  do,  in  contempt  of  the  defendant  as  such 
coroner,  and  to  the  disturbance  and  violation  of  due  order 
and  decency  in  the  due  administration  of  justice,  and  to  the 
hindrance  thereof,  whereupon  the  defendant  commanded  a 
policeman  who  was  in  attendance  at  the  said  inquest  to  expel 
the  plaintiff  from  the  room,  and  the  defendant  caused  the 
plaintiff  to  be  expelled  therefrom,  as  he  lawfully  might, 
which  is  the  same  trespass  in  the  said  first  count  alleged. 

Third  plea,  to  the  second  count,  that  at  the  said  inquest 
in  that  count  mentioned,  the  plaintiff  was  taking  part  in  the 
proceedings,  and  examining  and  cross-examining  the  wit- 
nesses who  were  present  at  the  said  inquest  to  testify  their 
knowledge  touching  the  death  of  the  said  Thomas  Wood ; 
and  for  the  preservation  of  order,  and  to  prevent  obstruction 
and  delay  in  the  due  administration  of  justice,  the  defendant 
in  the  bond  fide  exercise  of  his  discretion  and  judgment  as 
such  coroner  as  aforesaid  at  said  inquest,  did,  as  he  lawfully 
might,  refuse  to  hear,  allow,  or  admit  the  plaintiff  to  take  such 
part  in  the  said  proceedings,  and  prevented  him,  and  com- 
pelled him  to  desist  from  so  doing,  which  are  the  same 
supposed  grievances  in  the  second  count  complained  of. 

The  defendant  also  demurred  to  the  second  count,  on  the 
ground  that  it  appeared  by  the  said  count  that  the  defendant 
did  the  acts  complained  of  judicially,  in  the  legal  exercise  of 
his  jurisdiction  and  powers  as  a  coroner,  and  without  exceed- 
ing such  jurisdiction  or  powers. 

Demurrer  to  the  second  plea,  assigning  as  causes : 

1.  That  it  is  not  stated,  and  does  not  appear  in  the  said 
second  plea,  that  the  said  Thomas  Wood  was  a  prisoner  or 
a  lunatic  confined  in  any  lunatic  asylum,  or  that  he  had  died 
in  any  penitentiary,  gaol,  prison,  house  of  correction,  lock- 
up house,  house  of  industry,  or  lunatic  asylum,  or  that  the 
defendant  had  had  notice  of  the  death  of  the  said  Thomas 
Wood  in  any  such  place  from  any  warden,  keeper,  or  super- 
intendent thereof,  or  that  it  had  been  made  to  appear  to  the 
said  defendant  that  there  was  reason  to  believe  that  the  said 
Thomas  Wood  had  died  from  violence  or  from  unfair  means, 
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or  by  culpable  or  negligent  conduct  either  of  the  said  Thomas 
Wood  or  of  others,  nor  is  it  stated  that  the  defendant  had 
any  right,  authority,  or  jurisdiction  to  hold  said  inquisition 
under  the  statute  in  that  behalf. 

2.  That  it  is  not  stated  in  the  said  plea  that  defendant 
had  any  right  to  the  exclusive  or  any  possession  of  the 
room  in  the  second  plea  mentioned,  or  any  right  to  be  in  it, 
or  that  he  owned  it,  or  had  any  such  property  or  right  in  it 
or  to  it  as  would  entitle  him  to  expel  or  exclude  a  person 
entering  it  without  his  permission,  or  being  or  remaining  in 
it  against  his  will,  nor  does  it  appear  by  the  second  plea  that 
the  said  room  did  not  belong  to  the  plaintiff,  or  that  the 
plaintiff  was  not  lawfully  possessed  of  it  or  lawfully  occupied 
it,  or  that  he,  the  plaintiff,  was  not  by  law  entitled  to  enter  or 
remain  in  the  said  room,  or  otherwise,  nor  is  it  stated  by 
what  right  the  defendant  occupied  the  said  room. 

3.  That  the  plaintiff  had  a  lawful  right  to  attend  the  said 
inquisition,  both  as  one  of  the  general  public  and  also  as  a 
barrister  and  attorney-at-law  duly  retained  in  that  behalf, 
and  the  plaintiff  had  a  right  as  such  barrister  and  attorney- 
at-law  to  take  part  in  the  proceedings  at  said  inquisition,  and 
examine  and  cross-examine  witnesses  thereat,  conducting 
himself  in  a  proper  manner,  and  that  the  defendant  had  no 
right  or  authority  to  expel  him,  or  cause  him  to  be  expelled, 
and  was  not  justified  in  expelling  the  plaintiff,  or  causing 
him  to  be  expelled,  as  the  defendant  admits  he  did,  from  the 
room  in  which,  &c.,  nor  had  the  defendant  any  right  or  au- 
thority to  prevent  the  plaintiff  from  exercising  his  functions 
and  privileges  as  a  barrister  and  attorney-at-law  at  said 
inquest,  or  from  taking  part  in  the  proceedings  at  said 
inquest,  but  should  have  allowed  the  plaintiff  to  do  so. 

4.  That  it  does  not  appear  that  the  plaintiff  was  conduct- 
ing himself  improperly  at  the  said  inquisition,  or  in  a  turbu- 
lent, noisy,  or  disorderly  manner,  or  creating  a  disturbance, 
or  that  he  was  guilty  of  any  other  improper  conduct  thereat. 

5.  That  the  said  plea  does  not  shew  that  the  defendant 
expelled  all  persons  from  said  room,  except  the  persons  sum- 
moned as  witnesses  or  jurors  touching  the  said  inquisition, 
or  who  had  come  before  the  defendant  as  coroner  to  testify 
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any  knowledge  concerning  the  same,  or  that  the  defendant 
had  ordered  all  except  the  last  mentioned  persons  from  the 
said  room,  and  that  the  defendant  had  no  right  to  cause  the 
plaintiff  to  be  expelled  from  the  said  room  while  other  per- 
sons come  to  testify  as  aforesaid  were  allowed  to  remain  in 
the  said  room,  said  room  for  all  that  appears  being  of  suffi- 
cient capacity. 

6.  That  the  said  plea  does  not  shew  that  the  plaintiff  was 
not  a  relation  or  connexion  of  deceased,  Wood,  nor  doas  it 
allege  that  no  person  or  persons  was  or  were  charged  with 
the  offence  of  murder  or  manslaughter,  or  as  an  accessory  or 
accessories  to  murder  before  the  fact  at  the  said  inquisition. 

7.  That  the  said  second  plea  professes  to  answer  the  whoh; 
of  the  said  second  count,  whereas  in  fact  it  only  answers  -d 
part  of  it,  namely,  the  giving  of  the  plaintiff  in  custody  to 
the  constable,  and  expelling  the  plaintiff  from  the  said  room — 
and  leaves  the  assault  by  the  defendant  on  the  plaintiff  unan  - 
swered. 

8.  That  the  said  second  plea  affords  no  defence  or  answer  to 
the  said  first  count,  and  for  any  thing  therein  contained  the 
plaintiff  is  entitled  to  recover  as  to  the  said  first  count. 

Replication  to  the  third  plea,  that  except  that  the  plaintiff 
temperately  and  respectfully  sought  and  endeavoured  and 
asserted  his  right  to  be  allowed  to  discharge  his  duties 
to  his  clients  at  the  said  inquest  in  the  said  count  mentioned, 
and  take  part  in  the  proceedings  at  the  said  inquest  as  in 
the  said  second  count  alleged,  the  defendant  of  his  own 
wrong,  and  without  the  cause  in  the  said  third  plea  alleged^ 
committed  the  grievances  in  the  said  second  count  mentioned, 
in  manner  and  form  as  the  plaintiff  has  in  his  said  second 
count  complained  against  him,  the  defendant. 

Rejoinder  to  the  replication  to  the  third  plea,  that  the 
plaintiff  sought  and  endeavoured,  and  asserted  a  right  to 
take  such  a  part  in  the  said  proceedings  at  the  said  inquest, 
as  in  the  said  third  plea  alleged,  without  the  consent  and 
against  the  will  of  the  defendant,  and  thereupon  the  defend- 
ant  prevented  him  and  compelled  him  to  desist  from  taking 
such  part. 
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The  defendant  demurred  to  this  rejoinder  as  being  a  de- 
parture from  the  third  plea,  and  on  other  grounds. 

The  Plaintiff  in  person^  Read,  Q.  C,  with  him,  cited  Green 
V.  Bartram,  4  C.  &  P.  308;  Grant  v.  Moser,  5  M.  &  G.  123; 
Reece  v.  Taylor,  4  N.  &  M.  469;  Addison  on  Torts  425  ; 
Consol.  Stats.  U.  C,  ch.  125,  sees.  1,  2,  ch.  54,  sec.  296  ; 
Consol.  Stats  ,  C.  ch.  99,  sees.  55,  57  ;  ch.  102,  sees.  62,  65 ; 
ch.  103,  sees.  28,  30 ;  Mostyn  v.  Fabrigas,  1  Cowp.  172 ; 
Foxall  V.  Barnett,  2  E.  &  B.  928  ;  Regina  v.  Marshall,  4  E. 
&  B.  475 ;  Calder  v.  Halket,  3  Moo.  P.  C.  C.  28,  36  note  ; 
Barclee's  case,  2  Sid.  101 ;  Hale  P.  C.  Vol.  XL,  p.  2,  60 ; 
Elliott  V.  VonGlehn,  18  L.  J.  Q.  B.  221;'  Cox  v.  Cole- 
ridge, 1  B.  &  C.  37;  Garnett  v.  Ferrand,  6  B.  &  C.  611. 

MacLennan,  contra,  cited  Garnett  v.  Ferrand,  6  B.  &  C. 
611 ;  Jervis  on  Coroners  238,  li45,  265,  268 ;  Ex  parte 
Evans,  9  Q.  B.  279  ;  Rex  v.  Borron,  3  B.  &  Al.  432  ; 
Daubney  v.  Cooper,  10  B.  &  C.  247 ;  Collier  v.  Hicks,  2  B. 
&  Ad.  663. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  count  is  for  assaulting  and  beating  the  plaintiff, 
and  giving  him  in  custody  to  a  policeman.  It  discloses 
nothing  of  the  circumstances.  But  the  defendant  in  his 
second  plea  answers  it  by  a  plea  which  sets  forth  the  facts 
as  a  special  justification. 

This  plea  answers  all  the  trespass  complained  of  in  the 
first  count,  and  the  decision  of  the  Court  of  King's  Bench, 
in  Garnett  v.  Ferrand,  (6  B.  &  C.  611,)  compels  us  to  say 
that  it  answers  the  count  sufiiciently,  and  on  two  grounds : 

First,  on  the  broad  ground  that  the  coroner  as  a  judge  in 
a  court  of  record  is  not  liable  to  a  civil  action  for  any  thing 
done  by  him  in  his  judicial  capacity,  in  whatever  other  man- 
ner his  conduct  may  be  called  in  question,  if  he  have  acted 
^  indiscreetly  or  erroneously ;  and,  secondly,  on  the  ground 
that  what  he  did  in  this  case  he  had  according  to  the  autho- 
rity of  that  case  a  right  to  do. 

This  plea  is  evidently  framed  upon  the  plea  which  was 
held  a  good  defence  in  that  case,  and  it  only  differs  from  it 
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in  those  respects  in  which  an  adherence  to  the  facts  of  this 
case  accounts  for  the  difference,  none  of  the  variations  being 
in  our  opinion  such  as  would  warrant  any  difference  in  the 
decision. 

The  coroner  is  not  limited  in  his  discretion  to  exclude  all 
those  whose  presence  is  not  indispensable  to  the  proper  hold- 
ing of  the  inquest,  and  we  cannot  hold  that  the  plea  discloses 
any  ground  on  which  the  plaintiff  can,  consistently  with  the 
case  of  Garnett  v.  Ferrand,  rest  a  claim  to  an  absolute  right 
to  take  part  in  the  proceedings,  or  to  be  present  at  them, 
against  the  consent  of  the  coroner. 

The  defendant  does  answer  the  assault  when  he  confesses 
that  he  caused  a  policeman  to  expel  the  plaintiff,  which  he 
says  is  the  trespass  complained  of;  and  the  plaintiff  does  not 
reply  excess,  if  indeed  he  could  have  done  so  without  shew- 
ing that  such  excess  was  by  the  direction  of  the  coroner. 

As  to  the  objections  to  the  plea  for  want  of  several  alle- 
gations which  it  is  contended  should  have  been  contained  in 
it,  it  will  be  found  that  the  same  objections  might  have  been 
taken  to  the  plea  in  Garnett  v.  Ferrand,  and  no  doubt  would 
have  been  if  they  could  have  availed ;  but  they  not  only 
were  not  taken,  but  it  is  obvious  they  could  not  have  been 
taken  with  success,  because  even  if  such  averments  had  been 
in  themselves  proper,  upon  the  general  principles  of  plead- 
ing, the  want  of  them  could  not  have  signified,  when  the  court 
held  that  the  plea  disclosed  enough  to  shew  that  the  coroner 
in  doing  the  act  complained  of  was  acting  in  his  judicial 
capacity,  and  was  not  therefore  liable  to  an  action  even  if 
his  proceedings  were  not  strictly  regular  or  reasonable.  The 
necessity  for  the  principle  being  maintained  is  very  clear, 
and  is  forcibly  put  in  the  case  referred  to,  though  it  is  most 
desirable,  in  order  to  avoid  just  dissatisfaction  with  the 
administration  of  justice,  that  a  sound  and  reasonable  discre- 
tion, as  well  as  due  moderation,  should  be  exercised  by  all 
persons  discharging  judicial  duties. 

The  second  count  is  demurred  to,  and  in  our  opinion  it 
must  be  held  bad,  on  the  same  principles  that  the  defend- 
ant's second  plea  is  held  to  be  a  good  bar  to  the  first  count, 
for  this  second  count  shews  on  the  face  of  it  that  the  defen- 
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dant  was  holding  an  inquest  as  a  coroner  to  enquire  how  a 
certain  person  then  lying  before  him  dead  came  by  his  death: 
that  the  plaintiff  insisted  upon  examining  witnesses,  and 
taking  part  in  the  proceedings  against  the  will  of  the  coro- 
ner, and  that  the  coroner  compelled  him  (as  he  says,  for- 
cibly) to  desist ;  and  the  plaintiff  does  not  complain  of  any 
particular  manner  in  which  the  alleged  force  was  exerted. 

The  coroner  having  a  right  to  require  him  to  desist  from 
interfering  had  a  right  to  enforce  his  injunction,  and  to  see 
that  the  proceedings  were  allowed  to  be  carried  on  without 
interruption.  The  plaintiff  had  no  more  right  to  insist  on 
taking  part  in  the  proceedings  at  the  inquest  than  he  would 
have  to  go  into  a  grand  jury  room  and  insist  on  examining 
witnesses  called  before  them. 

He  does  not  state  by  whom  he  was  retained,  or  for  what 
purpose,  or  on  what  ground  the  persons  who  retained  him 
had  a  right  to  interfere. 

And  at  any  rate  it  is  sufficient  to  say  that  no  civil  action 
by  an  individual  against  a  coroner  acting  as  the  defendant 
is  stated  to  have  acted  in  the  second  count  can  be  maintained 
consistently  with  the  principles  of  the  common  law,  and  that 
no  statute  has  authorised  it. 

As  the  second  count  does  not  state  a  good  cause  of  action, 
notwithstanding  it  states  malice  and  a  want  of  probable 
cause,  it  is  unnecessary  to  consider  the  sufficiency  of  the  plea 
or  replication  or  rejoinder. 

Judgment  for  the  defendant  on  demurrer. 
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Doe  DEM.  Day  v.  William  Richardson  Bennett  and 
Charles  Bennett. 

Ejectment — Amendment. 
Where  an  action  of  ejectment  brought  under  the  old  practice  in  1848,  had 
been  stayed  owing  to  an  order  for  security  for  costs,  and  the  demise 
had  expired  nine  years  since,  the  court  refused  an  amendment  by  enlarg- 
ing the  term,  which  would  have  deprived  the  defendant  of  a  title  acquired 
under  the  Statute  of  Limitations. 

Sampson  applied  last  term  to  have  the  demise  stated  in 
the  declaration  in  this  cause  amended  by  enlarging  the 
term  (which  had  expired)  from  ten  years  to  forty  years ; 
and  that  the  plaintiff  should  be  allowed  to  enter  a  suggestion 
on  the  roll  of  the  death  of  the  defendant  Charles  Bennett, 
and  should  be  at  liberty  to  proceed  with  this  action  against 
the  surviving  defendant,  William  Richardson  Bennett. 

This  action  of  ejectment  was  commenced  in  1848.  The 
demise  stated  in  it  to  the  plaintiff  was  to  hold  from  the  1st 
of  January,  6  Victoria,  for  ten  years.  It  expired  therefore 
about  nine  years  ago. 

The  land  for  which  the  action  was  brought  was  about  400 
acres  in  Scarborough.  It  had  belonged  to  one  John  Rich- 
ardson, who  died  seised  of  it  in  January,  1840,  intestate 
and  without  issue,  leaving  his  nephew,  Samuel  Richardson, 
his  heir,  who  then  resided  in  England. 

John  Richardson  long  before  he  died,  (in  1828  or  9,)  had 
by  letters  written  to  a  sister  of  his  residing  in  England 
with  her  husband,  one  Bennett,  invited  her  to  come  with  her 
husband  and  family  to  Canada,  telling  her  of  the  property 
he  owned  here,  and  of  his  inclination  and  ability  to  help 
them.  They  did  all  come  to  Canada  in  1830,  and  lived 
with  him  ou  his  land  in  Scarborough  for  a  time,  till  he  built 
a  house  for  them  on  the  same  land,  in  which  they  both  lived 
till  they  died. 

They  had  two  sons,  William  and  Charles,  who  lived  after 
their  death  with  their  uncle,  John  Richardson,  working  on 
the  place  till  he  died  in  January,  1840.  Charles  Bennett 
had  since  died.  William  Bennett,  the  other  defendant,  had 
always  since  the  death  of  John  Richardson,  his  uncle,  lived 
on  the  property,  and  had  since  lived  upon  it  and  culti- 
vated it. 
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It  was  sworn  by  a  neighbour  of  John  Richardson,  who 
knew  him  up  to  the  time  of  his  death,  and  was  very  inti- 
mate with  him  for  many  years,  that  he  frequently  heard 
him  speak  of  his  intention  to  leave  his  property  to  his 
nephews,  William  and  Charles  Bennett,  and  that  he  told 
him  so  a  short  time  before  he  died.  John  Richardson  never 
married,  and  had,  it  appeared,  no  other  relations  in  this 
country  than  this  family  of  the  Bennetts,  whom  he  had 
invited  out.  Letters  from  him  to  his  sister,  Mrs.  Bennett, 
were  produced  to  the  court  on  this  motion,  written  to  her 
before  she  came  out.  They  did  not  contain  any  assurance 
or  promise  that  he  would  leave  his  land  to  her  or  her 
family,  but  they  were  such  as  might  well  encourage  in  her 
an  expectation  or  hope  that  he  would  do  so. 

On  the  other  hand  affidavits  were  filed,  containing  state- 
ments to  the  effect  that  Richardson  before  he  died  was  not 
well  satisfied  with  the  conduct  of  his  nephews,  the  Bennetts, 
and  complained  of  it. 

Samuel  Richardson,  the  heir  of  John,  lived  in  the  county 
of  Durham,  in  England,  and  had  been  long  dead.  In  his 
life  time,  in  1841,  he  brought  an  action  of  ejectment  against 
William  R.  Bennett,  but  it  was  not  proceeded  in,  on  account 
of  security  for  costs  being  demanded ;  and  in  1841  he  died, 
having  left  this  property  by  will  to  the  lessor  of  the  plaintiff 
in  this  ejectment,  John  Woodhouse  Day,  a  connexion  of  his 
living  also  in  England. 

In  1848,  Day  caused  this  ejectment  to  be  brought  against 
the  Bennetts,  who  were  then  in  possession.  They  appeared 
and  entered  into  the  common  consent  rule  in  February, 
1848,  and  then  applied  for  and  obtained  a  rule  to  stay  pro- 
ceedings until  Day  should  give  security  for  costs  on  account 
of  residing  out  of  the  jurisdiction.  It  was  not  found  con- 
venient to  give  such  security,  and  nothing  had  since  been 
done  in  the  cause  ;  Charles  in  the  meantime  had  died.  The 
plaintiff  was  now  ready,  as  his  attorney  stated,  to  give  security 
for  costs,  and  had  tendered  it. 

Soon  after  John  Richardson  died  William  Richardson  wrote 
a  letter  to  Samuel  Richardson,  the  heir,  then  living  in  Eng- 
land, which  was  produced,  in  which  he  plainly  treated  him  as 
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the  heir  to  the  estate^  and  expressed  a  hope  that  he  would 
not  turn  them  off,  but  would  give  him  and  his  brother  some  of 
the  land  ;  but  in  the  same  letter  he  stated  that  his  uncle  had 
many  a  time  told  him  that  he  and  his  brother  should  have 
the  place,  and  that  his  not  making  a  will  was  owing  to  his 
not  thinking  himself  in  any  danger. 

William  Bennett  administered  to  his  uncle's  estate,  and 
having  some  dispute  with  a  person  who  was  working  the 
farm  on  shares  at  the  time  of  John  Richardson's  death, 
upon  an  agreement  made  with  him,  he  and  Samuel  Rich- 
ardson, who  was  then  living  and  in  England,  joined  in  a 
suit  in  Chancery  in  this  province  against  that  person,  (one 
Hadley,)  to  restrain  him  from  committing  waste.  In  this 
suit,  brought  in  1840,  he  recognised  the  title  of  Samuel  as 
heir-at-law  of  the  property  in  Scarborough. 

In  June,  1861,  Day  brought  another  action  of  ejectment 
for  the  estate  against  William  Richardson,  which  action  was 
defended  and  was  pending  ;  and  about  the  same  time  he 
instituted  a  suit  in  Chancery  in  respect  of  the  land,  which  was 
also  pending. 

The  defendant's  attorney  in  the  last  ejectment  swore  that 
in  his  opinion,  from  the  facts  which  had  come  to  his  know- 
ledge, William  R.  Bennett  had  now  a  good  title  to  the  pro- 
perty under  the  Statute  of  Limitations,  and  that  he  believed 
this  amendment,  by  enlarging  the  demise  in  the  old  eject- 
ment brought  in  1848,  was  desired  solely  to  avoid  the 
statute. 

Adam  Wilson,  Q.  C,  and  JDalton,  shewed  cause,  and 
cited  Doe  dem.  Grubb  v.  Grubb,  5  B.  &  C.  457  ;  Goodtitle 
dem.  Brymer  v.  Notitle,  Barnes  270  ;  Consol.  Stats.  U.  C, 
ch.  88,  sec.  47 ;  Doe  Lick  v.  Ausman,  1  U.  C.  R.  399. 

Sampson,  contra,  cited  Taylor  v.  Gregory,  2  B.  & 
Ad.  774 ;  Bradney  v.  Hasselden,  1  B.  &  C.  121 ;  Doe  v. 
Rendell,  1  Chitty  Rep.  535  ;  Cole  on  Ejectment,  chap.  I. ; 
Vicars  v.  Hay  don,  Cowp.  841 ;  Doe  dem.  Hardman  v.  Pil- 
kington,  4  Burr.  2448  ;  Doe  dem.  Edwards  v.  Leach,  3  M. 
&  Gr.  229  ;  Doe  dem.  Bacon  v.  Brydges,  1  D.  &  L.  954 ; 
Doe  dem.  Simpson  v.  Hall,  5  M.  &  Gr.  798 ;  Roe  dem.  Lee 
V.  Ellis,  2  W.  Bl.  940. 
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KoBiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  decline  to  allow  the  amendment  moved  for :  that  is, 
we  decline  to  enlarge  a  demise  made  in  an  ejectment  brought 
fourteen  years  ago,  which  demise  has  expired  nine  years 
ago. 

Without  going  into  a  consideration  of  the  question 
whether  we  could  legally  under  the  circumstances  permit 
the  amendment,  it  is  to  be  considered  that  amendments  are 
to  be  made  only  for  the  purpose  of  advancing  justice,  and 
we  cannot  be  sure  that  by  allowing  the  amendment  in  this 
case,  in  order  to  avoid  the  Statute  of  Limitations,  we  should 
not  be  doing  injustice. 

If  the  right  of  Day  was  not  already  barred  when  the 
ejectment  was  brought  in  1861,  that  ejectment  may  be  pro- 
ceeded in.  If  it  was  then  barred,  we  should  not  do  right  in 
aiding  to  deprive  the  defendant  of  a  title  become  per- 
fect in  him  under  the  statute,  admitting  that  the  amendment 
could  have  that  effect.  It  is  one  thing  to  allow  an  amend- 
ment to  be  made  in  an  action  pending,  in  order  to  prevent 
the  lapse  of  time  running  on  so  as  to  defeat  the  plaintiff, 
and  another  thing  to  amend  in  order  to  divest  a  title  which 
has  become  vested  by  virtue  of  the  statute. 

It  seems  that  in  this  case  the  plaintiff  has  the  difficulty  to 
contend  with,  that  in  order  to  save  himself  from  being  barred 
he  would  have  to  contend  that  he  can  take  advantage  of  the 
privilege  or  exemption  arising  from  his  foreign  residence ; 
but  when  Samuel's  title  accrued  he  was  residing  in  England, 
and  died  there,  and  this  plaintiff  succeeding  him,  it  is  to  be 
considered  whether  the  statute  did  not  commence  to  run  on 
the  death  of  Samuel,  as  the  statute  does  not  allow  for  a  suc- 
cession of  disabilities. 


Rule  discharged,  with  costs. 
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GiRDLESTONE  V.  O'REILLY. 

Interest— \Q  Vic,  ch.  80. 

Upon  a  covenant  to  pay  interest  at  the  rate  of  ten  per  cent,,  made  while  the 
16  Vic,  ch.  80,  was  in  force,  and  before  the  22  Vic,  ch.  85, 

Held  that,  the  court  being  bound  to  notice  the  statute,  no  more  than  six 
per  cent,  could  be  recovered,  although  non  est  factum  only  had  been 
pleaded. 

The  plaintiff  in  his  declaration  set  forth  a  deed  of  the 
defendant  made  on  the  9th  of  February,  1855,  whereby  the 
defendant  covenanted  to  pay  to  the  plaintiff  interest  at  the 
rate  of  ten  per  cent  per  annum  half  yearly,  on  the  9th  of 
February  and  9th  of  August  in  each  year,  on  the  sum  of 
£1400,  on  which  it  was  averred  that  at  the  time  of  bringing 
the  action  there  was  a  balance  due  of  £1200  ;  and  the 
declaration  further  averred  that  the  defendant  afterwards, 
by  another  deed  dated  29th  of  March,  1857,  further  cove- 
nanted with  the  plaintiff  to  pay  him  interest  upon  the  said 
principal  sum  at  the  rate  and  in  manner  aforesaid,  at  such 
place  in  the  city  of  Toronto  as  the  plaintiff  might  appoint : 
that  the  plaintiff  appointed  the  office  of  the  Commercial 
Bank  of  Canada,  in  Toronto,  as  the  place  at  which  the  two 
instalments  of  interest,  amounting  together  to  £120,  which 
became  due  on  the  said  balance  of  £1200,  on  the  9th 
of  February  and  the  9th  of  August,  respectively,  in  1861, 
should  be  payable  according  to  the  deed  last  mentioned, 
and  gave  notice  thereof  to  the  defendant,  &c.,  but  that  the 
defendant  had  not  paid. 

The  defendant  pleaded  that  the  deeds  mentioned  were  not 
his  deeds. 

At  the  trial,  at  Berlin,  before  Burns,  J.,  a  verdict  was 
taken  by  consent  for  the  unpaid  interest  to  the  23rd  of  No- 
vemb3r,  1861,  from  the  9th  of  August,  1860,  on  the  £1200 
at  ten  per  cent,  per  annum,  subject  to  be  reduced  on  appli- 
cation to  this  court  by  computing  the  interest  at  six  per  cent, 
per  annum,  or  reduced  to  such  sum  as  the  court  might  think 
the  plaintiff  entitled  to. 


Anderson  obtained  a  rule  nisi  accordingly. 

M.  (7.  Cameron  shewed  cause,  and  cited  Howland  v.  Jen- 
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nings,  11  C.  P.  272 ;  Keene  v.  Keene,  3  C.  B.  N.  S.  144 ; 
Corporation  of  Westminster  v.  Fox,  19  U.  C.  R.  203. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

When  the  first  deed  was  made,  in  1855,  interest  at  the 
rate  of  ten  per  cent,  could  be  taken  or  could  be  stipulated 
for  without  incurring  any  penalty  or  endangering  the  debt, 
but  payment  of  any  excess  above  six  per  cent,  could  not  be 
enforced  by  law.  That  was  the  effect  of  the  Statute  16  Yic, 
ch.  80.  When  the  second  deed  was  made,  in  1857,  the  law 
was  the  same.  Then  after  both  deeds  were  made  came  the 
statute  22  Yic,  ch.  85,  which  repealed  the  third  section  of 
the  statute  16  Vic,  ch.  80,  except  as  to  contracts  made 
after  that  statute,  and  before  the  passing  of  the  22  Vic,  ch. 
85,  which  exception  takes  in  this  case. 

Then  it  follows  that  the  third  section  of  16  Vic,  ch.  3, 
being  left  in  force  in  regard  to  those  deeds,  must  govern  the 
question  before  us,  and  it  cannot  be  denied  that  it  makes 
the  contract  as  it  respects  interest  void  for  the  excess  above  six 
per  cent. 

It  cannot,  we,  think,  be  held  that  the  plaintiff  suing  now  on 
either  of  these  covenants  is  in  any  other  situation,  as  regards 
the  rate  of  interest  she  can  recover,  than  she  would  have 
been  in  if  she  had  brought  an  action  at  any  time  before 
the  last  statute  was  passed. 

We  make  absolute  the  rule  for  reducing  the  verdict  by 
striking  out  the  excess  of  interest  above  six  per  cent.,  for 
it  does  not  appear  to  us  that  the  plaintiff  can  in  the  face  of 
the  statute  be  allowed  to  recover  above  six  per  cent,  though 
non  est  factum  only  is  pleaded,  and  there  is  no  special  plea 
setting  up  the  statute  as  a  bar  to  the  excess  of  interest. 
The  statute,  (Consol.  Stats.  U.  C,  ch.  58,)  which  we  are 
bound  judicially  to  notice,  enacts,  sec.  1,  that  no  contract  or 
gecurity  for  interest  made  between  the  21th  of  March,  1853, 
and  the  16th  of  August,  1858,  for  the  loan  or  forbearance 
of  money  at  any  rate  of  interest  shall  be  void  in  the  whole, 
"  but  only  so  far  as  it  relates  to  any  excess  of  interest  thereby 
made  payable  above  the  rate  of  six  dollars  for  the  forbearance 
of  one  hundred  dollars  for  a  year. ' '   This  is  in  effect  an  enact- 
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ment  that  the  contract  made  within  that  period  for  any 
interest  above  six  per  cent,  shall  be  void  as  to  all  above  six 
per  cent.,  and  we  cannot  therefore  allow  it  to  be  taken  into 
consideration  in  estimating  the  amount  due  under  the  breach 
of  covenant. 

We  cannot  hold  that  the  plaintiff  has  not  proved  her  deed; 
but  we  are  disabled  by  law  to  allow  her  to  recover  more  than 
six  per  cent,  interest  under  it.  The  deed  not  being  wholly 
void,  the  plaintiff  is  entitled  to  succeed  on  the  plea  of  non 
est  factum^  but  we  must  consider,  we  think,  that  its  legal 
effect  is  to  be  the  same  as  if  six  per  cent,  only  had  been 
named  in  the  deed,  or  no  rate  of  interest  specified.  We 
must  disregard  it  so  far  as  regards  the  excess.  There  are  no 
facts  to  be  averred  or  proved  here  in  order  to  bring  the  case 
within  the  statute  ;  the  covenant  shews  on  the  face  of  it  that 
it  is  a  contract  on  wwhich  only  six  per  cent,  can  be  legally 
recovered  as  interest. 

We  refer  to  the  case  of  Samuel  v.  Evans,  (2  T.  R.  569,) 
as  shewing  that  it  cannot  be  necessary  to  plead  what  ap- 
pears already  in  the  plaintiff 's  declaration,  but  that  the 
court,  being  bound  judicially  to  notice  the  statute,  must  apply 
it  to  the  facts  before  them. 

If  the  facts  had  not  been  before  us,  as  they  seldom  or 
never  would  have  been  in  a  declaration  to  which  usury  or 
the  laws  against  gaming  were  intended  to  be  set  up  as  a 
defence,  then  the  defendant  must  have  pleaded  those  facts 
which  must  be  shewn  in  order  to  bring  the  particular  case 
within  the  statute,  and  he  could  not  have  relied  in  such  a  case 
upon  the  plea  of  non  est  factum  alone ;  but  here  there  are 
no  extraneous  facts  to  be  presented  to  the  court ;  no  other 
fact  but  the  execution  of  the  deed  is  necessary  to  be  put  in 
issue  in  order  to  open  the  whole  case  to  the  view  of  the 
court. 

On  these  grounds  we  think  that  the  verdict  must  be  reduced 
by  striking  off  all  the  excess  of  interest  above  six  per  cent. 


Rule  absolute 
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Smith  v.  Teer  and  Wilson. 

Bond  of  indemnity — Construction — When  liability  accrues. 

Upon  a  bond  given  by  the  retiring  partner  on  a  dissolution,  conditioned  to  pro- 
tect, save  harmless,  and  keep  indemnified  the  continuing  member  against  all 
actions,  charges,  damages,  &c.,  which  might  be  commenced  against  him,  or 
which  he  might  have  to  pay  or  become  subject  or  liable  to,  by  reason  of 
the  debts  of  the  late  firm :  held,  that  the  obligee  was  entitled  to  recover 
the  full  amount  of  judgments  obtained  against  him  afterwards  for  partner- 
ship debts,  though  he  had  paid  nothing  upon  them. 

Held,  also,  that  the  facts  stated  below  with  regard  to  one  of  the  judgments 
formed  no  ground  for  diminishing  the  amount  to  be  recovered  against 
defendants  on  account  of  it. 

The  plaintiff  sued  upon  a  bond,  executed  by  defendants, 
dated  the  15th  of  March,  1858,  reciting  that  by  deed  of  dis- 
solution, bearing  even  date  therewith,  the  co-partnership 
theretofore  existing  between  the  plaintiff  and  defendant 
Teer,  as  tin-smiths,  was  dissolved  :  that  at  the  time  of  such 
dissolution  it  was  agreed  to  give  to  the  plaintiff  the  bond  of 
defendant  Teer  and  another  person,  for  the  purpose  there- 
inafter mentioned ;  and  that  Teer  had  proposed  defendant 
Wilson  as  such  person,  who  had  been  approved  by  the  plain- 
tiff. The  condition  was  then  declared  to  be,  "  that  if  the  said 
Thomas  Teer  and  Matthew  Wilson,  or  one  of  them,  their  or 
one  of  their  heirs,  executors,  or  administrators,  do  and  shall 
from  time  to  time,  and  at  all  times  hereafter,  well  and  suiSi- 
ciently  protect,  save  harmless,  and  keep  indemnified  the  said 
Maxwell  Smith,  his  heirs,  executors,  administrators  and 
assigns,  his  and  their  lands,  tenements,  goods  and  chattels, 
from  and  against  all  such  actions,  costs,  losses,  charges, 
damages  and  expenses  which  may  at  any  time  or  times 
hereafter  be  instituted  and  commenced,  prosecuted  or  made 
against  him,  the  said  Maxwell  Smith,  or  against  the  lands, 
tenements,  goods  and  chattels  of  him,  the  said  Maxwell 
Smith,  his  executors  or  administrators,  or  which  he,  the 
said  Maxwell  Smith,  his  heirs,  executors  or  administrators, 
may  hereafter  bear,  pay,  or  be  put  unto,  or  become  subject  or 
liable  to  by  reason  of  any  of  the  debts,  contracts,  or  engage- 
ments entered  into  in  any  wise  by  the  said  late  firm  of  Smith 
and  Teer,  then  this  obligation  to  be  void,"  &c. 

The  breaches  assigned  were: — 1.  That  on  the  6th  of 
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November,  1858,  Robert  W.  Harris  and  Adam  Hope  re- 
covered a  judgment  in  this  court  against  the  plaintiff  and 
defendant  Teer  for  £122  8s.  4d.,  being  for  a  cause  of 
action  in  respect  of  which  the  said  writing  obligatory  was 
given.  2.  That  on  the  26th  of  February,  1861,  one  Levi 
Fowler,  in  the  county  court  of  Middlesex,  recovered  a  judg- 
ment against  the  plaintiff  and  Teer  for  £54:  9s.  7d.,  being 
for  a  cause  of  action  in  respect  of  which  the  said  writing 
obligatory  was  given.  3.  That  Herman  VVittrock  recovered 
against  the  plaintiff  and  defendant  Teer  a  judgment  in  the 
first  division  court  of  the  county  of  Kent  for  £10,  being  a 
debt  of  the  plaintiff  and  Teer  in  respect  of  which  the  said 
writing  obligatory  was  given. 

Defendants  pleaded  non  est  factum,  and  each  defendant 
pleaded  separately  that  the  bond  was  obtained  from  him  by 
the  fraud  of  the  plaintiff  and  others. 

At  the  trial,  at  St.  Thomas,  in  April,  1861,  before 
Hagarty,  J.,  after  the  plaintiff  had  closed  his  case,  the  suit 
was,  by  consent,  and  at  the  recommendation  of  the  learned 
judge,  referred  to  the  judge  of  the  county  court,  David 
John  Hughes,  Esquire,  to  take  the  evidence  and  report  the 
facts  to  the  court  in  the  form  of  a  special  case,  and  to  find 
the  amount,  if  any,  which  the  defendants  were,  at  the  com-  - 
mencement  of  the  suit,  liable  to  pay  to  the  plaintiff  under 
the  causes  of  action  mentioned  in  the  declaration.  It 
was  provided  in  the  submission  that  upon  hearing  the 
special  case  this  court  might  give  any  judgment  which  to 
them  might  appear  to  be  just,  and  might  remit  the  case  for 
for  further  evidence  or  finding  as  to  them  might  appear 
necessary. 

The  arbitrator's  report  went  at  length  into  the  matters  in 
dispute,  but  it  is  not  necessary  to  give  it  here  in  full.  He 
found  that  the  pleas  were  not  proved  :  that  the  purpose  of 
the  dissolution  was  that  the  plaintiff  might  leave  the  partner- 
ship, and  assign  all  his  interest  in  the  business  and  property 
thereof  to  defendant  Teer,  in  order  that  Teer  might  thenceforth 
carry  on  the  business  for  his  sole  benefit :  that  the  judg- 
ments in  favour  of  Hope  and  Harris,  and  of  Fowler,  were 
recovered  for  partnership  debts,  the  first  on  two  promissory 
notes,  the  second  on  a  covenant  by  the  firm  : 
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As  to  the  last  judgment  mentioned  in  the  declaration,  he 
found  as  follows : 

"  That  one  Herman  Wittrock,  the  defendants'  attorney 
in  this  action,  commenced  proceedings  against  the  plaintiff 
and  the  said  Thomas  Teer,  to  recover  a  sum  of  upwards  of 
£10,  and  as  stated  in  the  evidence  before  me  between  $40 
and  $50,  in  the  first  division  court  of  the  county  of  Kent, 
on  a  debt  which  the  co-partnership  owed  to  the  said  Her- 
man Wittrock  for  professional  services  rendered  by  him  to 
them  in  his  capacity  as  an  attorney  before  the  said  dis- 
solution of  the  co-partnership.  The  said  Herman  Wittrock 
afterwards  dropped  these  proceedings,  and  commenced  a 
newsuit  upon  the  same  cause  of  action  against  the  nowplaintiff. 
Maxwell  Smith,  alone,  and  recovered  judgment  against  him 
only,  although  the  said  Herman  Wittrock  at  the  time  of 
commencing  the  first  proceeding,  and  of  recovering  the  said 
judgment,  well  knew  he  was  indebted  to  the  co-partnership 
in  the  sum  of  $24  74J  cts.,  and  neither  the  said  last  men- 
tioned sum,  nor  any  part  thereof,  was  or  has  been  credited 
by  the  said  Herman  Wittrock  out  of  his  said  judgment 
against  the  said  plaintiff ;  and  the  said  judgment  is  a  lia- 
bility covered  by  the  defendant's  bond  to  the  plaintiff  in 
this  cause,  and  is  the  judgment  referred  to  in  the  breach 
thereof  assigned  in  the  record  in  this  action  :" 

He  further  reported,  that  the  co-partnership  owed  another 
debt  at  the  time  of  the  dissolution,  to  one  McVey,  who  had 
been  a  workman  with  them,  amounting  to  £42  10s.,  of  which 
defendant  Wilson  was  aware  when  he  executed  the  bond  : 
that  the  firm  gave  a  note  therefor  to  said  McVey,  who  trans- 
ferred it  to  one  John  McVey,  by  whom  judgment  was  recov- 
ered against  them,  and  ^19  12s.  lid.  costs  incurred,  for 
»  which  the  plaintiff  was  liable,  but  which  he  had  not  paid,  nor 
was  any  breach  assigned  in  respect  thereof. 

And  he  added  :  "I  do  not  find  that  the  plaintiff,  Maxwell 
Smith,  hath  actually  paid  any  of  the  claims  or  judgments  re- 
ferred to,  but  they  were  all  co-partnership  debts,  and  such  as 
he  defendants  by  the  said  bond  had  bound  themselves  to  the 
plaintiff  to  pay,  and  to  indemnify  him  from  the  judgment, 
and  from  all  liability  in  respect  thereof." 
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If  the  court  should  be  of  opinion  that  under  the  foregoing 
statement  the  plaintiff  was  entitled  to  recover,  then  the 
arbitrator  found  that  there  was  due  at  the  commencement  of 
the  action,  upon  the  first  breach  ^145  Is.,  upon  the  second 
£58  18s.  7d.,  and  upon  the  third  <£11  5s.,  making  in  all 
£215  4s.  7d. ;  and  upon  the  judgment  recovered  by  McVey 
£73  6s.  5d. 

Christopher  Rohinson^  for  the  plaintiff,  cited  Chy.  Junr. 
Prec.  452 ;  Loosemore  v.  Radford,  9  M.  k  W.  657  ;  1  Saund. 
116,  note  1 ;  Collinge  v.  Heywood,  9  A.  &  E.  633  ;  Rey- 
nolds V.  Doyle,  1  M.  &  G.  754 ;  Powell  v.  Boulton,  3  U.  C. 
R.  19 ;  Hamilton  v.  McFarland,  R.  &  H.  Dig.  234-5. 

Prince^  for  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Looking  at  what  the  arbitrator  has  found  and  reported  to 
us,  it  is  clear  that  the  plaintiff  is  entitled  to  a  verdict  in  his 
favour,  but  in  regard  only  to  those  breaches  of  the  bond 
sued  on  which  are  set  out  in  the  declaration  :  that  is,  he  is 
entitled  to  recover  on  account  of  judgments  being  obtained 
against  him  for  the  partnership  debts  due  to  Harris  and 
Hope,  Fowler  and  Wittrock.  And  the  only  question  is 
whether  he  is  entitled  to  recover  the  amount  to  which  those 
judgments  render  him  liable  as  well  as  his  partner,  who  un- 
dertook to  pay  them,  or  nominal  damages  only,  inasmuch  as 
he  has  not  yet  satisfied  any  of  the  claims  wholly  or  in  part. 

If  we  do  not  find  that  the  verdict  should  be  for  the  full 
amount,  or  for  nominal  damages,  but  only  for  such  sum  as 
under  all  the  facts  before  the  arbitrator  and  reported  to  us 
it  may  be  just  that  the  defendants  should  pay,  then  we 
should  remit  the  case  to  the  arbitrator,  for  we  have  no 
power  given  us  to  assess  damages. 

By  the  bond  sued  on  these  defendants  engaged  to  protect, 
save  harmless,  and  keep  indemnified  the  plaintiff,  his  lands, 
tenements,  goods  and  chattels,  from  and  against  all  actions, 
costs,  losses,  charges,  damages,  and  expenses,  which  might  at 
any  time  after  the  making  the  bond  be  commenced  or 
prosecuted  against  him,  or  which  he  might  thereafter  have  to 
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pay  or  be  put  unto,  or  become  subject  or  liable  to,  by  reason 
of  any  of  the  debts,  contracts  or  engagements  entered  into 
in  anywise  by  the  late  firm  of  Smith  and  Teer. 

These  are  very  comprehensive  terms,  as  much  so  as  they 
well  could  be  in  a  case  of  the  kind. 

The  cases  of  Loosemore  v.  Radford,  (9  M.  &  W.  657  ;) 
Warwick  v.  Richardson,  (10  M.  &  W.  284 ;)  Carr  v.  Roberts, 
(5  B.  &  Ad.  78 ;)  also  Smith  v.  Howell,  (6  Ex.  739,)  and 
others  that  might  be  cited,  establish  clearly  that  where  the 
undertaking  is  to  save  harmless  or  protect  against  all  ac- 
tions or  debts  which  the  obligee  may  become  liable  to  pay, 
the  consequence  follows  that  where  judgment  has  been  ob- 
tained against  the  obligee  for  any  such  debt  as  the  obligor 
undertook  to  save  him  harmless  against,  he  is  entitled  to 
recover  the  whole  amount  of  the  judgment  against  the  cove- 
nantor, although  he  may  not  himself  have  paid  the  debt  or 
any  part  of  it. 

There  seems  to  be  nothing  to  take  the  present  case  out  of 
the  principle  established  by  those  decisions. 

The  possible  injustice  has  been  noticed  in  all  of  them, 
that  the  obligee  in  such  a  case  may  leave  the  debt  unpaid 
after  he  has  himself  recovered  from  the  obligor  the  amount 
of  it,  but  the  courts  have  said  that  the  argument  that  he 
may  make  a  wrong  use  of  the  money  does  not  enable  them 
to  change  the  law,  and  that  the  obligor  must  look  to  a  court 
of  equity  to  protect  him  against  any  consequence  of  that 
kind. 

We  think  the  plaintiff  is  entitled  to  a  verdict  for  the  full 
amount,  but  he  will  act  dishonestly  if  he  should  recover  the 
money  and  not  pay  it  all  over  in  discharge  of  the  judgments. 
We  cannot  assume  that  he  will  not  do  so. 

We  do  not  think  that  the  facts  found  respecting  the  debt 
of  Mr.  Wittrock  can  have  the  effect  of  diminishing  the 
amount  that  the  plaintiff  should  recover  in  regard  to  that. 

We  allow  a  verdict  for  the  plaintiffs  to  be  entered  for 
£215  4s.  7d.,  according  to  the  calculation  made  by  the 
arbitrator. 

Judgment  for  the  plaintiff. 
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Teer  v.  Smith. 

Pwrinerthip — Dissolution — Covenant  not  to  receive  partnership  debts — Set- off' 
against  money  received. 

Defendant,  on  retiring  from  partnership  with  the  plaintiff,  covenanted  not 
to  receive  any  of  the  debts  due  to  the  firm,  and  to  an  action  on  this  cove- 
nant pleaded  that  he  had  received  only  $10,  which  be  retained  as  the 
consideration  for  his  executing  to  the  plaintift  at  his  request  a  lease  of 
certain  land  ;  on  which  the  plaintiflF  took  issue.  On  a  reference  to  find 
the  facts,  with  power  to  the  court  to  give  such  judgment  thereon  as  might 
appear  just,  the  arbitrator  reported  that  after  defendant  had  received  the 
$10  the  plaintiff  by  letter  offered  him  $10  if  he  would  execute  the 
lease,  which  defendant  did  accordingly ;  and  that  the  plaintiff  had  not 
paid  defendant  the  $10.    The  court  gave  judgment  for  defendant. 

This  was  a  cross  action,  brought  by  Thomas  Teer,  one  of 
the  defendants  in  the  last  case,  against  Maxweli  Smith, 
the  plaintiff  there,  upon  a  covenant  contained  in  the  deed 
of  dissolution,  that  the  said  Smith  would  not  receive, 
release,  or  discharge  any  of  the  co-partnership  debts,  or  do 
any  thing  by  which  the  plaintiff,  Teer,  might  be  hindered  in 
recovering  the  same.  The  plaintiff  averred  generally  that 
the  defendant  did  receive  said  debts,  and  prevented  him  from 
obtaining  them. 

Defendant  pleaded  that,  excepting  as  to  the  receipt  from 
one  Ford  of  $10,  he  had  not  received  the  co-partnership 
debts,  nor,  &c.,  (negativing  the  breach  as  alleged  ;  "  and  as 
to  the  receiving  the  said  $10  from  the  said  Ford,  the 
defendant  says  that  he  received  and  applied  it  as  the  con- 
sideration for  executing  a  certain  lease  for  ten  years  from 
the  1st  of  March,  1859,  from  him,  the  defendant,  to  the 
pljtintiff,  at  his  request,  of  a  certain  lot  in  the  village  of 
Morpeth,  being  lot  six  fronting  on  the  Talbot  road  in  the  said 
village."    The  plaintiff  took  issue  on  this  plea. 

The  case  was  brought  to  trial  at  the  same  assizes  as  that 
of  Smitli  V.  Teer  et  al.,  and  was  referred  to  Mr.  Hughes  in 
the  same  terms. 

The  arbitrator  reported  that  after  the  dissolution  defend- 
ant did  receive  from  said  Ford  the  sum  of  $10  belonging  to 
the  firm  :  that  afterwards  the  plaintiff  wrote  a  letter  to  the 
defendant,  offering  to  give  him  $10  if  he  would  execute  a 
lease  to  him  for  ten  years  of  the  property  referred  to  in  the 
plea:  that  the  said  lease  was  duly  executed  by  the  defendant, 
62  VOL.  XXI. 
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in  pursuance  of  and  compliance  with  the  said  request  of 
the  plaintiff :  that  the  said  lease  was  produced  before  him, 
but  it  did  not  appear  that  the  said  sum  of  $10  was  ever  paid 
to  the  defendant,  nor  did  the  said  lease  purport  to  have 
been  executed  upon  the  payment  of  or  in  consideration  of 
the  said  sum  of  $10 :  that  no  other  cause  of  action  was 
proved ;  and  that  if  the  plaintiff  was  entitled  to  recover 
defendant  was  liable  to  pay  him  $11  80c. 

Prince  for  the  plaintiff.    Q.  Bohinson  for  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  can  by  the  terms  of  the  reference  give  such  judgment 
on  the  facts  reported  to  us  by  the  arbitrator  as  may  appear 
to  us  to  be  just,  or  may  remit  the  case  to  the  arbitrator. 
It  would  be  absurd  to  remit  the  case  for  further  evidence  or 
consideration  as  regards  the  sum  of  $10,  which  is  the  only 
sum  in  question.  There  is  no  evidence  whatever  respecting 
any  other  demand. 

As  to  that,  the  plea  seems  to  have  been  proved  on  which 
the  plaintiff  joined  issue  :  that  is,  the  defendant  has  applied 
the  ten  dollars  by  retaining  it  as  a  payment  due  to  him  for 
executing  the  lease  to  the  defendant  which  he  did  execute, 
and  which  sum  the  plaintiff  told  him  in  writing  he  would 
give  him  if  he  did  make  the  lease. 

The  plea  might  have  been  demurred  to  probably  with 
success,  for  it  could  only  go  in  mitigation  of  damages ;  but 
certainly  it  is  just  that  the  sum  claimed  should  be  allowed. 

The  plaintiff,  by  joining  issue,  seems  to  have  been  content 
to  make  his  claim  to  the  $10  depend  upon  the  truth  of  that 
plea,  and  he  should  have  been  willing  to  do  so.  Then  was 
it  in  substance  proved?  We  think  it  was  in  substance. 
The  defendant  does  not  pretend  by  his  plea  that  the  plaintiff 
told  him  to  apply  these  particular  ten  dollars  to  the  payment 
of  the  ten  dollars  which  he  told  him  he  would  give  him  if 
he  executed  the  lease,  but  only  that  the  plaintiff  offered  him 
$10  if  he  would  make  the  lease  :  that  he  did  make  the  lease, 
and  retained  these  $10  for  doing  it.  This  the  plaintiff  says 
is  not  true,  but  the  arbitrator  has  found  that  the  fact  was  so. 

We  think  a  verdict  should  be  entered  for  the  defendant. 

Judgment  for  defendant. 
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Shire  v.  Gates  et  al.,  Executors  of  Jonathan  Gates. 

Covenants  for  iitle— Construction — Pleading. 

PlaintiflF  declared  ag;ainst  defendants  as  executors,  on  a  covenant  by  the  tes- 
tator that  he  had  the  right  to  convey  to  the  plaintiff  certain  land  notwith- 
standing any  act  of  him,  the  testator,  and  also  that  the  plaintiff  should  have 
quiet  possession  free  from  all  incumbrances  made  by  the  testator,  assigning 
as  a  breach  of  the  first  covenant  that  the  testator  at  the  time  of  making  the 
deed  was  only  a  trustee  of  the  land  for  one  D.,  in  whom  the  right  to  con- 
vey the  same  in  fee  as  beneficial  owner  was  vested,  and  by  whom  it  had 
been  conveyed  to  testator  in  pursuance  of  a  conspiracy  between  the  testator 
and  D.  to  defraud  one  W.,  a  creditor  of  D.,  who  had  then  a  writ  in  the 
hands  of  the  sheriff  against  D.'s  lands.  The  plaintiff  then  alleged  that 
W.,  having  purchased  the  laud  at  sheriff's  sale  on  the  execution,  filed  a 
bill  in  Chancery  against  the  defendants  and  the  plaintiff,  and  was  declared 
to  have  a  lien  on  the  land  for  the  amount  of  his  claim  ;  and  that  although 
the  defendants  had  paid  the  sum  due  to  W.,  they  had  not  paid  the  plain- 
tiff's costs  of  defending  the  suit  in  Chancery. 

Held,  on  demurrer,  that  the  declaration  was  bad,  for  the  covenant  for  right 
to  convey  was  qualified,  and  the  writ  being  in  the  sheriff 's  hands  before 
the  deed  to  the  testator  the  sale  and  subsequent  proceedings  did  not 
arise  from  any  act  of  his  in  accepting  that  deed  for  the  purpose  alleged, 
but  might  equally  have  taken  place  without  it;  nor  could  they  support  a 
recovery  on  the  other  covenant,  also  qualified,  if  they  had  been  as- 
signed as  a  breach  of  it. 

Declaration. — For  that  heretofore,  to  wit,  on  the  15th  of 
March,  1851,  the  said  Jonathan  Gates  in  his  life-time  by 
deed  granted  and  conveyed  to  the  plaintiff,  his  heirs  and  as- 
signs, the  east  half  of  lot  number  seven  in  the  ninth  con- 
cession of  the  township  of  Brock,  and  in  and  by  the  said 
deed  did  covenant  for  himself,  his  executors,  administrators, 
and  assigns,  with  the  plaintiff,  that  he  had  the  right  to  con- 
vey the  said  land  to  the  plaintiff  notwithstanding  any  act  of 
him,  the  said  Jonathan  Gates,  and  also  that  the  plaintiff 
should  have  quiet  possession  of  the  said  land  free  from  all 
incumbrances  made  by  the  said  Jonathan  Gates  ;  and  there- 
upon, and  after  the  making  of  the  said  deed,  the  plaintiff 
entered  upon  the  said  land,  and  became  and  was  possessed 
thereof. 

And  the  plaintiff,  for  assigning  a  breach  of  the  said  cove- 
nant of  the  said  Jonathan  Gates,  says  that  the  said  Jonathan 
Gates,  at  the  time  of  making  the  said  deed  and  covenant,  had 
not  the  right  to  convey  the  said  land  to  the  plaintiff,  but  on 
the  contrary  thereof  the  said  Jonathan  Gates  at  the  time  of 
the  making  of  the  said  deed  was  only  a  trustee  of  the  said 
land  of  and  for  one  James  Doyle,  in  whom  the  right  to  con- 
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vey  the  said  land  in  fee  simple,  as  beneficial  owner,  had  been 
and  was  vested  prior  to  and  at  the  time  of  the  making  of 
the  said  deed  to  the  plaintiff ;  and  the  said  James  Doyle 
and  the  said  Jonathan  Gates  had  before  then  combined 
and  conspired  together  to  defraud  one  Robert  Baldwin 
and  one  Adam  Wilson,  creditors  of  the  said  James  Doyle, 
of  a  certain  large  sum  of  money  due  by  the  said  James 
Doyle  to  the  said  Robert  Baldwin  and  Adam  Wilson, 
for  which  they  had  obtained  judgment,  and  had  then  a 
writ  in  the  hands  of  the  sheriff  of  the  county  of  York,  in 
which  the  said  lands  are  situated,  against  the  said  lands  and 
tenements  of  the  said  James  Doyle  on  the  said  judgment ; 
and  in  pursuance  of  such  combination  and  conspiracy  to 
defraud  the  said  James  Doyle,  made  and  executed  the  said 
trust  deed  to  the  said  Jonathan  Gates  before  the  making  of 
the  said  deed  by  the  said  Jonathan  Gates  to  the  plaintiff,  to 
defraud  the  said  Robert  Baldwin  and  Adam  Wilson  as  afore- 
said. 

And  the  plaintiff  says  that  afterwards,  and  after  the  mak- 
ing of  the  said  deed  to  the  plaintiff,  the  said  Adam  Wilson, 
who  had  become  solely  interested  as  the  judgment  and  exe- 
cution creditor  of  the  said  debt  of  the  said  Baldwin  and 
Wilson  against  the  said  James  Doyle,  became  the  purchaser 
of  the  said  lands  at  sheriff's  sale  on  the  said  execution,  and 
filed  his  bill  in  the  Court  of  Chancery  for  Upper  Canada, 
against  the  defendants  as  devisees  and  executor  and  execu- 
trix of  the  said  Jonathan  Gates,  who  was  then  deceased, 
and  the  plaintiff,  claiming  that  the  said  deed  from  the  said 
James  Doyle  to  the  said  Jonathan  Gates  was  fraudulent  and 
void  as  against  the  said  Adam  Wilson  as  a  judgment  credi- 
tor and  a  purchaser  at  sheriff 's  sale  on  the  execution  against 
the  said  land  of  the  said  James  Doyle,  which  was  in  the 
hands  of  the  sheriff  of  the  county  of  York,  under  a  cur- 
rent writ  before  and  at  the  time  the  said  deed  was  made 
by  the  said  Jonathan  Gates  to  the  plaintiff ;  and  such  pro- 
ceedings were  thereupon  had  that  by  the  decree  of  the  Court 
of  Chancery  the  said  Adam  Wilson  was  declared  to  have  a 
lien  and  charge  upon  the  said  lands  to  the  amount  of  his 
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said  judgment,  and  for  his  costs  of  said  suit,  to  wit,  to  the 
amount  of  £150  of  lawful  money  of  Canada. 

And  the  plaintiff  further  saith  that  he  was  forced  to  pay 
a  large  sum  of  money,  to  wit,  the  sum  of  .£100,  for  his  own 
costs  and  other  his  outlay  and  expenses  in  defending  the 
said  suit  in  the  said  Court  of  Chancery  and  incident  thereto, 
and  generally  in  the  said  suit  and  premises.  Yet  the  plain- 
tiff in  fact  saith,  that  although  the  defendants  have  paid  to 
the  said  Adam  Wilson  the  said  sum  of  ^150,  so  by  the  said 
Court  of  Chancery  decreed  to  be  paid  to  him  as  aforesaid, 
yet  they  have  not  paid  to  the  plaintiff  the  said  sum  of  .£100 
so  by  him  expended  and  paid  as  and  for  his  own  costs  and 
other  his  outlay  and  expenses  in  defending  the  said  suit  in 
the  said  Court  of  Chancery  and  incident  thereto,  and  in  the 
premises  generally,  but  the  same  remain  and  still  are  due 
and  unpaid  to  the  plaintiff ;  and  the  plaintiff  claims  <£200. 

The  plaintiff  demurred  to  this  declaration,  assigning 
as  grounds  of  demurrer,  that  no  breach  of  the  cove- 
nant declared  on  is  shewn,  inasmuch  as  the  incumbrance 
alleged  is  shewn  to  have  existed  before  the  conveyance  from 
the  said  James  Doyle  to  the  said  Jonathan  Gates,  the  writ 
of  Baldwin  and  Wilson  being  stated  to  have  been  in  the 
hands  of  the  sheriff  at  the  time  of  the  alleged  combination 
and  before  the  said  conveyance  to  Gates  : 

That  no  disturbance  of  the  plaintiff's  possession  is  alleged : 

That  the  alleged  incumbrance  did  not  result  from  the 
alleged  combination  and  conspiracy,  the  lands  being  charged 
by  virtue  of  the  writ  of  execution  prior  thereto  : 

That  the  alleged  combination  and  conspiracy  having  been 
prior  to  the  conveyance  with  said  Gates,  do  not  constitute  a 
breach  of  the  covenants  : 

That  it  is  stated  that  the  said  Gates  conveyed  the  said 
land  to  the  plaintiff,  and  although  it  is  alleged  that  he  was 
only  a  trustee  thereof  for  James  Doyle,  yet  it  is  not  alleged 
that  as  such  trustee  he  had  not  power  to  convey. 

The  case  was  argued  during  last  term. 

C.  S.  Patterson^  for  the  demurrer,  cited  Dart  on  V.  &  P. 
407  ;  Croft  v.  Lumley,  4  Jur.  N.  S.  903. 
Cameroriy  Q.  C,  contra. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  has  demurred  to  the  declaration,  which  is 
on  a  covenant  for  title  and  on  a  covenant  for  quiet  enjoy- 
ment contained  in  a  deed  made  by  the  testator,  Jonathan 
Gates,  to  the  plaintiff,  Shire,  on  the  15th  of  March,  1851. 
If  there  appears  on  the  face  of  the  declaration  a  legal  right 
to  recover — that  is,  a  clear  right  of  action  for  a  breach  of 
either  covenant — then  the  demurrer  fails. 

In  the  covenant  for  title  Gates  covenanted  for  himself,  his 
executors,  &c.,  that  he  had  the  right  to  convey  the  said  land 
to  the  plaintiff,  notwithstanding  any  act  of  him,  the  said 
Gates ;  and  the  plaintiff  assigns  as  a  breach  of  that  cove- 
nant, that  Gates  at  the  time  of  making  the  deed  had  not  the 
right  to  convey  the  said  lands  to  the  plaintiff,  "  but  was  only 
a  trustee  of  the  land  for  one  Doyle,  in  whom  the  right  to 
convey  the  land  in  fee  simple,  as  beneficial  owner,  had  been 
and  was  vested  before  and  at  the  time  of  making  the  said 
deed  to  the  plaintiff." 

The  plaintiff  only  assigns  a  breach  of  this  covenant,  that 
Jonathan  Gates  notwithstanding  any  act  of  his  had  the  right 
to  convey.  He  does  not  in  terms  charge  a  breach  of  the  cove- 
nant that  the  plaintiff  should  have  quiet  possession  free  from 
all  incumbrances  made  by  the  said  Jonathan  Gates,  but  he  sets 
out  certain  facts,  meaning  perhaps  to  leave  it  to  the  court  to 
gather  from  them  that  both  the  covenants  have  been  broken, 
and  that  he  is  complaining  of  a  breach  of  both. 

But  in  negativing  that  Jonathan  Gates  had  the  right  to 
convey,  he  does  not  regard  the  nature  of  the  covenant,  which 
is  a  restricted  covenant.  He  does  not  charge  that  Jonathan 
Gates  had  not  the  right  to  convey  "  notwithstanding  any  act 
of  his  own,"  but  leaving  out  the  qualifying  words,  he  assumes 
it  to  be  a  breach  of  his  covenant  that  he  had  simply  no  right 
to  convey,  though  that  might  have  arisen  not  from  any  thing 
done  by  Gates,  but  from  a  defect  in  the  title  of  Doyle,  or 
even  of  some  person  through  whom  Doyle  claimed. 

The  breach,  we  have  no  doubt,  must  be  held  for  this  rea- 
son to  be  ill  assigned,  unless  it  can  be  held  that  what  the 
plaintiff  further  sets  out  in  his  declaration  plainly  shews  that 
the  defect  in  the  title  of  Jonathan  Gates  arose  from  some- 
thing done  by  himself. 
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Then  does  the  declaration  shew  this  ?  It  was  Doyle  who 
made  to  Jonathan  Gates  a  deed  which  it  is  alleged  was  void 
as  being  made  in  fraud  of  creditors :  that  is,  of  Doyle's  cred- 
itors. But  that  deed  was  made,  as  the  declaration  states, 
after  the  execution  against  the  lands  of  Doyle  had  been 
delivered  to  the  sheriff.  According  to  that  statement,  Doyle's 
deed  so  made  could  pass  no  interest  to  Jonathan  Gates, 
independently  of  any  question  of  fraudulent  intent,  till  the 
debt  which  had  attached  was  satisfied.  That  would  be  the 
effect  of  the  writ  being  first  in  the  sheriff's  hands,  without 
any  thing  being  done  or  agreed  to  by  Gates,  or  being  known 
to  him,  and  it  would  be  of  no  consequence  to  consider  what 
passed  afterwards  between  Gates  and  Doyle.  The  land  was 
properly  sold  in  execution  as  being  still  Doyle's  land :  that 
is,  properly  as  between  Doyle  and  his  creditor,  Wilson, 
whose  lien  had  attached  by  reason  of  his  execution  being  in 
the  sheriff 's  hands. 

The  suit  in  Chancery  could  not  be  successfully  resisted. 
The  lien  arose  from  a  matter  that  Gates  had  nothing  to  do 
with,  and  the  object  of  the  suit  in  Chancery  was  to  gain  for 
Wilson  payment  of  his  debt,  and  thus  practically  to  limit  his 
interest  in  the  land,  which  would  cease  when  the  debt  was 
paid.  That  being  done,  the  deed  as  between  Doyle  and 
Gates  would,  for  all  that  appears,  be  valid.  We  hear  of  no 
other  creditors  to  impeach  it.  There  is  therefore  no  breach 
of  the  covenant  that  Gates  had  a  right  to  convey :  that  is,  we 
mean  no  breach  in  consequence  of  any  thing  done  by  Gates 
that  could  affect  the  plaintiff 's  title. 

Then  as  to  the  complaint  of  the  plaintiff,  that  he  has  been 
obliged  to  pay  his  own  costs  of  defence  in  Chancery  against 
Wilson's  suit,  that  would  not  of  itself  prove  a  breach  of 
Gates'  covenant  that  he  had  a  right  to  convey  ^'notwithstand- 
ing any  act  of  his/'  because  the  occasion  for  the  suit  in 
Chancery,  and  the  success  of  Wilson  in  that  suit,  were  not 
attributable  to  any  act  of  Gates,  but  to  the  fact  that  the 
execution  against  Doyle  had  attached  upon  the  land  before 
Doyle  conveyed  to  Gates. 

It  cannot,  we  think,  be  made  a  ground  for  recovering 
upon  the  covenant  "  for  quiet  possession  free  from  incum- 
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brances  made  by  Gates,"  (which  are  the  words  of  the 
covenant,)  that  the  plaintiff  has  had  to  pay  the  costs  re- 
ferred to,  first,  because  no  breach  of  that  covenant  is  assigned, 
and  next,  because  no  breach  of  that  covenant  could  have  been 
well  assigned  consistently  with  the  facts  stated  by  the  plain- 
tiff himself  in  his  declaration,  for  the  language  of  that  cove- 
nant as  well  as  of  the  other  is  restricted,  and  not  absolute 
and  unqualified. 

The  only  molestation  of  the  plaintiff's  quiet  possession, 
if  it  can  be  called  such  when  he  was  never  dispossessed  or 
disturbed  in  the  possession,  though  he  may  perhaps  be  said 
to  have  been  molested  in  his  enjoyment  of  the  estate,  is  his 
being  made  a  defendant  in  the  Chancery  suit.  That  suit 
cannot  be  held  to  be  "  an  incumbrance  made  by  Gates,"  for 
the  liability  of  the  plaintiff  to  be  made  a  party  to  the  Chan- 
cery suit  by  reason  of  his  being  in  possession  of  the  estate, 
if  it  were  an  incumbrance  at  all,  arose  not  from  the  act  of 
Gates,  but  from  the  land  having  been  incumbered  by  Wil- 
son's debt  by  reason  of  the  execution  before  Doyle  made  the 
deed  to  Gates.  When  that  lien  and  the  effect  of  it  was 
removed  by  the  defendants,  there  remained  nothing  that  we 
see  to  impeach  the  plaintiff's  title  or  to  molest  him. 

In  our  opinion  the  defendants  are  entitled  to  judgment 
on  the  demurrer. 

Judgment  for  defendants  on  demurrer. 
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Brown  v.  The  Erie  and  Ontario  Insurance  Co. 

Accord  and  satisfaction — Pleading. 

PlaintiflF  declared  on  a  policy  of  insurance  issued  under  defendants'  corporate 
seal,  alleging  a  total  loss  by  fire,  and  that  defendants  had,  by  resolution, 
admitted  his  claim  at  £500,  and  promised  to  pay  it.  Defendants  pleaded 
that  after  the  accruing  of  the  cause  of  action  declared  upon,  to  wit,  on 
the  21st  of  May,  1859,  it  was  agreed  between  them  and  the  plaintiff 
that  the  plaintiff  should  draw  upon  one  C,  requiring  him  to  pay  to  the 
plaintiff's  order  £500  on  the  1st  of  August  then  next,  at  the  Bank  of 
Upper  Canada  at  Niagara,  and  that  on  the  same  being  accepted  by  C, 
the  plaintiff  would  accept  and  receive  said  bill  in  full  satisfaction  and 
discharge  of  the  said  cause  of  action  :  that  the  plaintiff  accordingly  drew 
and  C.  accepted  such  bill ;  and  the  plaintiff  then  took  and  received  the 
same  from  defendants  in  full  satisfaction  and  discharge  of  the  said  cause 
of  action,  and  afterwards  endorsed  the  same  to  the  said  bank,  who 
then  held  the  same. 

The  plaintiff  replied  that  neither  the  defendants  nor  said  C.  ever  paid  the 
paid  bill,  and  that  the  bank  before  this  suit  delivered  the  same  to  the 
plaintiff,  who  still  held  it. 

Held,  on  demurrer,  plea  good,  for  it  alleged  a  simple  contract  given  in 
satisfaction  not  of  an  undertaking  under  seal  before  breach,  but  of  the 
"cause  of  action,"  or  damages  accrued  after,  which  did  not  arise  from 
the  deed  only,  but  from  the  fire,  and  also  compliance  with  the  conditions 
of  the  policy. 

Held,  also,  that  the  replication  was  clearly  bad. 

Declaration  on  a  policy  of  insurance  on  certain  build- 
ings against  fire,  for  £500,  alleged  to  have  been  sealed  with 
the  corporate  seal  of  defendants,  signed  bj  A.  H.,  president 
of  the  company,  and  countersigned  by  Warren  Glaus,  secre- 
tary. The  plaintiff  averred  total  loss  by  fire,  and  after 
setting  out  several  conditions  of  the  policy,  one  of  which 
was  that  payment  should  be  made  in  sixty  days  after  the 
loss  should  have  been  ascertained  and  proved,  he  alleged 
that  the  defendants  dispensed  with  the  proofs  usually  re- 
quired, and  by  a  resolution  of  the  directors  admitted  the  plain- 
tiff's claim  for  the  sum  of  £500,  and  notified  him  thereof ; 
but  that  although  sixty  days  had  elapsed  since  such  resolu- 
tion and  notice  before  the  commencement  of  the  suit,  yet 
defendants  had  not  paid. 

Plea,  that  after  the  accruing  of  the  said  cause  of  action 
in  the  declaration  alleged,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  21st  of  May,  1859,  it  was  agreed 
by  and  between  the  plaintifi"  and  the  defendants  that  the  plain- 
tiff should  make  and  draw  his  bill  of  exchange  in  writing,  bear- 
ing date  the  21st  day  of  May  aforesaid,  and  thereby  require  one 
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Warren  Claus,  on  or  before  the  first  day  of  August  then  next, 
to  pay  his,  the  plaintiff's,  own  order,  at  the  office  of  the  Bank 
of  Upper  Canada  at  Niagara,  the  sum  of  $2000,  and  that 
on  the  same  being  accepted  in  writing  by  the  said  Warren 
Clause,  he,  the  plaintiff,  would  accept  and  receive  of  the 
defendants  the  said  bill  so  accepted  in  full  satisfaction  and 
discharge  of  the  said  cause  of  action  in  the  said  declaration 
mentioned.  And  the  defendants  say  that  in  pursuance  of  the 
said  agreement  the  said  plaintiff  did  make  and  draw  his  bill 
of  exchange  in  writing,  bearing  date  the  said  twenty-first 
day  of  May  aforesaid,  and  thereby  did  require  the  said 
Warren  Claus  to  pay  to  his,  the  plaintiff 's,  own  order,  at  the 
ofiice  of  the  Bank  of  Upper  Canada  in  Niagara,  the  sum  of 
$2000,  on  or  before  the  said  first  day  of  August  then  next, 
which  said  bill  of  exchange  the  said  Warren  Claus,  at  the 
request  of  the  defendants,  then  duly  accepted  in  writing ;  and 
that  the  said  defendants  then  delivered  the  said  bill  so 
accepted  by  the  said  Warren  Claus  as  aforesaid  to  the 
said  plaintiff,  and  the  said  plaintiff  then  took  and  received 
the  same  of  and  from  the  defendants  in  full  satisfaction  and 
discharge  of  the  said  cause  of  action  in  the  said  declaration 
mentioned,  and  the  said  plaintiff  afterwards  endorsed  over 
and  delivered  the  said  bill  to  the  Bank  of  Upper  Canada, 
who  are  now  the  holders  thereof. 

Replication^  that  neither  the  defendants  nor  the  said  War- 
ren Claus  paid  the  said  bill  of  exchange  when  the  same 
became  due,  or  before  or  since,  although  the  same  became 
due  before  the  commencement  of  this  suit,  and  the  said  Bank 
of  Upper  Canada  did,  before  the  commencement  of  this 
suit,  deliver  and  assign  the  said  bill  of  exchange  to  the 
plaintiff,  who  then  became  and  still  is  the  holder  thereof, 
and  the  same  is  wholly  unpaid. 

The  plaintiff  having  demurred  to  this  replication,  the  de- 
fendants joined  in  demurrer,  and  excepted  to  the  plea,  that  the 
policy  of  insurance  in  the  declaration  mentioned  being  an 
instrument  under  seal,  the  giving  of  a  bill  of  exchange  could 
not  be  pleaded  in  accord  and  satisfaction  thereof. 

The  case  was  argued  during  last  term.    R.  Miller^  for  the 
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defendants,  cited  Thompson  v.  Brown,  7  Taunt.  674 ;  Smith  v. 
Trowsdale,  3  E.  &  B.  83 ;  Sard  v.  Rhodes,  1.  M.  &  W.  153 ; 
Kearslake  v.  Morgan,  5  T.  R.  514 ;  Bayard  v.  Partridge, 
Tay.  Rep.  558. 

W.  JEJccles,  for  the  plaintiffs,  cited  Add.  on  Con.  1025, 
1112 ;  Worthington  v.  Wigley,  3  Bing.  N.  C.  454 ;  Davis 
V.  Gyde,  2  A.  &  E.  623 ;  Massey  v.  Johnson,  1  Ex.  253  ; 
Preston  v.  Christmas,  2  Wils.  86  ;  Drake  v.  Mitchell,  3 
East  251. 

Robinson,  C.  J. — The  replication  is  demurred  to,  on  the 
ground  that  as  the  bill  is  averred  to  have  been  delivered  and 
received  in  full  satisfaction,  it  is  of  no  consequence  whether 
it  was  paid  or  not. 

The  plaintiff  on  his  part  takes  this  exception  to  the  plea, 
that  the  policy  sued  on  being  an  undertaking  of  the  defend- 
ants under  seal,  the  delivery  of  a  bill  of  exchange  cannot 
be  pleaded  in  accord  and  satisfaction. 

The  demurrer  is  to  the  replication  ;  and  if  we  confine  our- 
selves to  a  view  of  the  replication  alone  there  is  no  doubt 
that  we  must  hold  it  to  be  an  insufiicient  answer  to  the  plea, 
and  that  the  defendants  would  on  that  ground  be  entitled  to 
judgment  on  this  demurrer.  For  if  the  plaintiff  accepted 
the  bill  drawn  upon  Mr.  Claus  and  accepted  by  him  as  a  full 
satisfaction  of  the  cause  of  action,  and  if  in  such  a  case  as 
the  present  satisfaction  by  acceptance  of  a  bill  of  exchange 
drawn  upon  and  accepted  by  a  third  party  can  be  pleaded  in 
bar  as  this  is  pleaded,  then  it  would  be  no  answer  to  the 
plea  that  the  bill  of  exchange  was  dishonoured  and  never 
paid,  (a) 

The  plea  avers  distinctly  that  the  bill  was  given  and 
accepted  in  full  satisfaction  and  discharge ;  in  other  words, 
that  the  plaintiff  took  it  for  what  it  was  worth.  That  aver- 
ment is  either  true  or  not  true.  If  not  true,  and  if  the 
acceptance  in  satisfaction  were  traversed,  the  defendants 
would  fail  upon  the  facts  ;  but  we  have  nothing  to  do  with 
the  truth  of  the  facts  upon  demurrer. 


(a)  See  Sard  v.  Rhodes,  1  M.  &  W.  153 ;  Hardman  v.  Bellhouse,  9  M.  & 
W.  596 ;  Lewis  v.  Lyster,  2  Cr.  M.  &  R.  707 ;  Byles  on  Bills,  183,  184. 
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Then,  the  replication  being  bad,  we  have  to  consider 
whether  the  plea  to  which  it  was  an  answer  is  good.  Excep- 
tion has  been  taken  to  it,  on  the  ground  that  the  giving  of  a 
bill  of  exchange  cannot  be  pleaded  as  an  accord  and  satis- 
faction of  the  policy  of  insurance,  which  is  an  undertaking 
by  the  defendants  under  their  seal. 

But  this  is  not  a  correct  statement  of  the  plea,  for  that 
avers  that  the  bill  of  exchange  was  accepted  not  in  satisfac- 
tion or  discharge  of  the  policy,  but  "  of  the  cause  of  action 
in  the  declaration  mentioned."  The  question  of  the  suffici- 
ency of  the  plea  turns  wholly  upon  that  distinction.  Now 
the  cause  of  action  is  not  simply  a  certain  sum  of  money  made 
payable  by  the  terms  of  the  policy  or  deed,  but  before  any 
cause  of  action  could  arise  under  it  there  must  have  occurred 
a  loss  by  fire  arising  from  accident,  and  then  after  certain 
proofs  being  given  the  plaintiff  might  have  a  right  to  claim 
the  amount  of  such  loss  as  he  could  prove  he  had  sustained 
upon  the  property  insured,  and  this  loss  he  could  only 
recover  in  the  shape  of  damages  for  an  alleged  breach  of 
the  covenant  in  the  policy  to  indemnify  him  against  loss. 

It  is  very  clear  from  the  declaration  and  plea  taken 
together  that  the  bill  was  given  and  accepted  after  default : 
that  is,  after  an  alleged  breach  of  the  covenant,  and  after 
the  damages  had  even  been  adjusted  between  the  parties. 
The  allegation  in  the  plea  that  the  bill  was  accepted  in  sat- 
isfaction of  the  cause  of  action  can  be  taken  to  mean  no- 
thing else  than  that  it  was  accepted  in  discharge  of  the  cause 
of  action  arising  from  the  breach. 

That  the  acceptance  of  the  bill  by  the  plaintiff  could  not 
be  legally  pleaded  as  a  satisfaction  of  the  covenant  before 
breach  I  take  to  be  clear,  because  that  would  be  to  set  up  a 
dispensation  from  the  covenant  in  consideration  of  giving 
an  undertaking  by  simple  contract,  which  could  not  be  a  good 
bar,  rather  than  a  satisfaction  of  the  damages  accruing  from 
a  breach  of  the  covenant,  which  has  always  been  allowed  to 
be  a  perfectly  good  bar. 

The  distinction  is  plainly  stated  in  Sergeant  Manning's 
note  to  May  v.  Taylor,  (6  M.  &  G.  262,)  and  also  in  his  note 
to  West  V.  Blakeway,  (2  M.  &  G.  753) ;  and  it  will  be  foimd 
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to  be  well  supported  by  many  cases  to  which  he  refers.  In 
the  same  notes  the  other  distinction  which  applies  to  this 
case,  and  which  I  have  just  before  adverted  to,  is  also  noticed, 
and  cases  are  cited  which  illustrate  it ;  I  mean  the  distinc- 
tion that  in  this  case  the  cause  of  action  does  not  accrue 
merely  by  the  deed  but  by  some  matters  of  fact  outside  of 
the  deed,  that  is,  by  the  accidental  fire  and  the  damages 
occasioned  by  it  to  the  property  insured. 

In  1  Dyer,  p.  75  a,  pi.  23,  it  is  laid  down  as  a  general 
principle  "  that  in  all  cases  where  nothing  but  amends  are 
to  be  recovered,  a  concord  with  an  execution  thereof  is  a 
good  plea." 

Blake's  case  (6  Co.  44)  is  a  fuller  and  more  particular 
authority  to  the  same  point.  That  was,  like  the  present,  an 
action  of  covenant,  and  the  decision  in  it  is  quite  applicable 
to  this  case. 

If  this  had  been  an  action  upon  a  covenant  to  pay  a  cer- 
tain sum  of  money,  and  satisfaction  after  breach  had  been 
pleaded,  the  case  of  Bayard  v.  Partridge,  (Tay.  Hep.  558,) 
decided  many  years  ago  in  this  court,  would  have  been  an 
authority  in  support  of  the  plea  even  under  those  circum- 
stances, and  the  authorities  cited  in  it  seem  fully  to  warrant 
the  judgment. 

But  the  present  case  admits  of  less  doubt,  from  the  cir- 
cumstances I  have  mentioned,  that  the  cause  of  action  is  not 
on  the  deed  merely,  but  is  founded  on  other  facts  which  are 
indispensable  to  give  a  right  of  action,  and  that  what  is  sued 
for  is  a  recompense  in  damages  arising  from  the  breach  of 
the  covenant. 

In  Com.  Dig.  "Accord"  (A  1.)  7.  Accord  with  satisfaction 
is  stated  to  be  a  good  plea  in  covenant,  after  the  covenant 
broken,  for  the  suit  does  not  accrue  by  the  deed,  but  by  the 
subsequent  breach."  And  again,  in  Com.  Dig.  "Pleader" 
2  V.  8,  the  defendant  "  may  plead  accord  with  satisfaction, 
made  after  the  breach.  But  accord"  (that  is,  accord  alone 
without  satisfaction)  "  is  no  plea  in  covenant  for  the  payment 
of  money."  I  refer  also  to  Bacon's  Abridgement,  "Accord 
and  Satisfaction"  B. 

There  are  very  many  cases  and  authorities  to  the  same 
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effect.  I  refer  to  Thompson  v.  Brown,  (7  Taunt.  674 ;) 
Kaye  v.  Waghorn,  (1  Taunt.  428;)  Eden  v.  Blake,  (Noy's 
Rep.  110;)  Alden  v.  Blague,  (Cro.  Jac.  99;)  Neal  v.  Sheaf- 
field,  (Cro.  Jac.  254;)  Balston  v.  Baxter,  (Cro.  Eliz. 
304;)  Peytoe's  Case,  (9  Co.  79;)  Drake  v.  Mitchell,  (3 
East  251 ;)  Snow  v.  Franklin,  (1  Lutwyche  358;)  Sibree  v. 
Tripp,  (15  M.  &  W.  23 ;)  Spence  v.  Healey,  (8  Ex.  668  ;) 
The  Mayor,  &c.,  of  Berwick  v.  Oswald,  (1  E.  &  B.  295, 
304,  note ;)  Smith  v.  Trowsdale,  (3  E.  &  B.  83.)  I  refer 
also  to  Bacon  Abr.  "Covenants"  L. ;  Co.  Lit.  212  b. 
Smith's  Lea.  Cas.,  Cumber  v.  Wane,  pages  325,  6,  7, 
(3rd  Am.  Ed.,  1847 ;)  Buller's  N.  P.  166  a  ;  Selwyn's  K  P., 
9th  Ed.,  518  ;  Addison  on  Contracts,  4th  Ed.,  1095,  1105 ; 
Boyd  V.  Hitchcock,  (20  Johnson's  Rep.,  American,  76;) 
Arnould  on  Insurance,  sec.  452. 

Mr.  Eecles  cited  in  support  of  his  objection  to  the  plea, 
Worthington  v.  Wigley,  (3  Bing.  N.  C.  454,)  which  is 
clearly  not  applicable,  for  there  the  plaintiff  intended  to  set 
up  in  satisfaction  of  a  debt  due  on  bond,  bills  of  exchange 
given  for  part,  and  moneys  paid  in  satisfaction  of  the  resi- 
due ;  but  as  to  the  bills,  what  he  pleaded  was  that  the  plain- 
tiff received  the  bills  for  and  on  account  of  the  sum  due  on  the 
bond.  That  did  not  amount  to  the  necessary  averment  that 
the  bills  had  been  accepted  in  satisfaction,  and  so  as  to  that 
part  the  defence  failed.  The  distinction  between  receiving 
a  bill  or  note  for  and  on  account  of  and  receiving  it  in  satis- 
faction has  always  been  admitted. 

There  was  also  cited  a  case  of  Davis  v.  Gyde,  (2  A.  &  E. 
623,)  which  was  a  case  of  the  same  kind,  and  for  the  same 
reason  it  is  not  a  case  in  point  as  regards  this  plea. 

The  case  of  Preston  v.  Christmas,  (2  Wils.  86,)  was  also 
cited,  which  is  not  very  carefully  reported,  but  it  seems  to 
have  been  determined  against  the  sufficiency  of  the  plea  on 
two  points,  which  are  neither  of  them  applicable  to  the  plea 
before  us.  The  one  was  that  what  was  relied  upon  as  a 
satisfaction  was  the  release  of  an  equity  of  redemption, 
which  in  the  view  of  a  court  of  law  is  of  no  value  ;  and  the 
other  was  that  the  plea  was  pleaded  as  of  something  ac- 
cepted in  satisfaction  of  the  bond,  or  rather  of  all  bonds. 
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and  as  that  was  a  bond  without  a  condition  the  court  held 
that  satisfaction  could  only  be  pleaded  by  deed.  No  one,  I 
think,  after  going  through  the  authorities  I  have  cited  in 
this  branch  of  the  law,  can  imagine  that  the  decision  would 
have  been  the  same  in  that  case  if  something  of  legal  value 
had  been  averred  to  have  been  accepted  in  satisfaction  not  of 
the  bond,  but  of  the  money  due  according  to  the  condition, 
and  after  the  condition  broken.  The  other  case  cited  for 
the  plaintiff,  Smithey  v.  Edmonson,  (3  East  22,)  was  an  ac- 
tion upon  a  bond,  not  upon  a  covenant,  and  a  bond  of  a 
peculiar  character  given  under  a  statute.  The  considera- 
tions on  which  the  decision  turned  are  wholly  beside  this 
case. 

I  will  remark  further,  as  regards  the  case  before  us,  that 
for  all  that  appears  in  the  pleadings  the  bill  of  exchange 
which  is  alleged  to  have  been  accepted  by  the  plaintiff  in 
satisfaction,  was  the  bill  of  a  stranger  in  no  way  liable  un- 
der the  policy,  and  was  a  negotiable  security  for  the  full 
amount  of  the  loss.  It  may  have  been  such  a  compromise 
or  satisfaction  as  it  was  much  to  the  advantage  of  the  plain- 
tiff to  accept. 

On  the  other  hand,  the  fact  may  really  be  that  the  bill 
spoken  of  was  nothing  but  a  draft  drawn  by  the  plaintiff  by 
direction  of  the  defendants  upon  their  agent,  in  the  ordi- 
nary way  for  procuring  the  money.  It  may  have  been 
drawn  with  no  intention  of  making  the  drawee  personally 
liable  upon  his  acceptance.  It  may  not  have  been  accepted 
in  satisfaction,  and  the  drawee  may  not  be  a  responsible  per- 
son, though  he  may  have  accepted  it  in  such  a  way  as  to 
make  him  individually  liable. 

But  all  we  can  say  upon  that  is  that  by  traversing  or  re- 
plying to  the  plea  these  might  have  been  shewn  to  be  the 
circumstances,  but  taking  the  facts  to  be  as  stated  nothing 
of  this  kind  appears,  and  it  certainly  is  a  bill  accepted  by  a 
party  not  otherwise  liable,  and  a  negotiable  bill  may  be 
averred  to  have  been  accepted  in  satisfaction  of  any  pecu- 
niary claim  for  damages  against  a  covenantor,  (a) 

(a)  See  Thompson  v.  Percival,  6  13.  &  Ad.,  925;  Welby  v.  Drake  1 
C.  &  P.,  557. 
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The  plea  expressly  avers  that  it  was  after  the  cause  of 
action  had  accrued  that  the  plaintiff  accepted  the  bill  in 
satisfaction,  and  consequently  after  the  sixty  days  men- 
tioned in  the  policy  had  expired ;  if  before  that,  the  cause  of 
action  could  not  be  said  to  have  accrued. 

The  defendants  are  entitled  to  judgment  in  my  opinion 
upon  the  demurrer. 

Burns,  J.,  concurred. 

The  Chief  Justice  said  that  Mr.  Justice  McLean^  who 
was  present  during  the  argument  of  the  case,  had  considered 
it  with  the  rest  of  the  court,  and  took  the  same  view. 

Judgment  for  defendants  on  demurrer. 


Shaw  et  al.  v.  Shaw. 

Taxei — Property  not  liable  assessed — Distress — Pleading — Departure. 

To  an  avowry,  in  replevin  under  a  distress  for  taxes,  the  plaintiffs  pleaded  that 
the  house  and  land  mentioned  were  exempt  from  taxation,  being  vested  in 
Her  Majesty  for  the  public  use  of  the  province,  and  occupied  as  a  Cus- 
tom House.  Defendant  replied  that  the  assessment  was  not  struck  out 
or  rescinded  by  the  court  of  revision,  or  by  the  county  judge,  nor  de- 
clared by  either  of  them  to  be  exempt.  The  plaintiffs  rejoined  that  the 
property  never  was  assessed. 

Held,  reversing  the  judgment  of  the  county  court,  that  thi  rejoinder  was 
not  bad  as  a  departure  from  the  plea,  but  supported  it  against  the  re- 
plication. 

Semble,  that  departure  is  still  a  fatal  objection  on  demurrer. 

The  plea  was  held  good  in  the  court  below,  and  the  judgment  on  that  point 

was  not  appealed  from. 
When  a  previous  pleading  of  the  party  demurring  is  bad,  but  not  objected 

to,  though  the  opposite  party  cannot  claim  to  be  heard  against  it, 

the  court  may  in  their  discretion  give  effect  to  the  faults  apparent. 
In  this  case  the  replication  was  bad,  on  the  same  ground  on  which  the  plea 

was  supported,  but  the  plaintiffs  did  not  demur. 

Appeal  from  the  county  court  of  Frontenac,  Lennox,  and 
Addington.  Replevin. — Defendant,  as  collector,  avowed  for 
a  distress  for  taxes  in  arrear  during  the  years  1855,  1856, 
1857,  and  1858,  on  a  house  and  lot  in  the  city  of  Kingston, 
which  he  alleged  was  assessed  in  1855  and  1858  to  James 
Hopkirk,  occupant,  or  John  Counter,  owner,  and  in  1856 
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and  185T  to  James  Hopkirk,  occupant,  or  the  Bank  of 
British  North  America,  owners.  The  goods  in  question 
were  alleged  to  have  been  taken  on  the  premises  in  posses- 
sion of  the  plaintiffs,  being  the  occupants  thereof. 

The  plaintiffs  pleaded  to  the  avowries,  that  the  said  land, 
house,  and  premises  therein  mentioned,  during  the  years  1855, 
1856,  1857  and  1858,  were  vested  in  and  held  by  Her 
Majesty,  and  for  the  public  uses  of  this  province,  for  a  term 
of  years,  ending  on  the  first  day  of  April,  in  the  year  1859, 
and  were  occupied  by  the  said  James  Hopkirk  in  his  official 
capacity  as  collector  of  customs  for  the  port  of  Kingston, 
and  as  the  custom-house  of  the  port  of  Kingston,  and  for 
the  public  uses  of  this  province,  and  were  not  occupied  by 
the  said  James  Hopkirk,  or  by  any  person,  otherwise  than 
in  an  official  capacity,  or  occupied  or  owned  by  any  private 
occupant,  or  by  the  said  John  Counter  or  the  Bank  of 
British  North  America,  and  the  said  land,  house  and  pre- 
mises were  exempt  from  taxation  during  those  four  years. 

The  defendant  replied  to  this  plea,  that  the  said  several 
assessments  in  the  defendant's  avowries  and  in  the  plaintiffs' 
plea  thereto  mentioned,  were  not  struck  out  or  rescinded  in 
the  assessment  rolls  for  said  ward  for  said  years,  or  any  of 
them,  by  the  court  of  revision,  or  by  the  county  judge  of 
the  united  counties  of  Frontenac,  Lennox,  and  Addington, 
nor  the  said  land,  house  and  premises,  declared  by  the  said 
court  of  revision,  or  by  the  county  judge,  to  be  exempt  from 
taxation  in  any  of  the  said  years. 

And  the  defendant  also  demurred  to  the  plea,  on  the 
grounds — 1.  That  it  is  not  alleged  in  said  plea  that  the  assess- 
ments in  the  said  avowries  of  the  defendant  mentioned  were 
struck  out  or  rescinded  from  the  rolls  by  the  court  of  revi- 
sion of  the  city  of  Kingston,  or  by  the  county  judge  of 
the  united  counties  of  Frontenac,  Lennox,  and  Addington, 
owing  to  their  said  alleged  exemption  from  taxation,  or  for 
any  other  cause  in  any  of  the  said  years,  or  that  any  steps 
were  taken  under  the  assessment  laws  of  Upper  Canada 
with  this  result  in  any  of  the  said  years,  or  that  the  said 
court  of  revision  or  county  judge  in  any  of  the  said  years 
had  declared  and  ordained  that  the  said  land,  house  and 
54  VOL.  XXI, 
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premises  were  exempt  from  taxation  for  the  cause  alleged, 
or  for  any  cause  wHatsover. 

2.  That  the  said  assessment  appearing  on  the  said  rolls  is 
conclusive,  and  warrants  the  defendant  in  all  that  it  is  alleged 
he  did :  that  said  plea  is  no  answer  to  defendant's  avowries, 
and  that  notwithstanding  any  thing  alleged  in  the  said  plea 
defendant  was  authorised  in  making  the  seizure,  and  is  en- 
titled to  prevail  in  this  action. 

3.  That  from  the  allegation  in  the  said  plea  the  remedy 
of  the  parties  interested  was  by  appeal  to  the  court  of  revi- 
sion against  the  assessment  for  said  years,  and  thence,  if 
necessary,  to  the  county  judge;  and  failing  this  remedy, 
either  by  not  applying  it  or  being  unsuccessful  in  it,  the 
assessment  irrevocably  stands,  and  may  be  collected  as  per- 
mitted by  law. 

The  plaintiifs  joined  in  demurrer  to  the  plea,  and  rejoined 
to  the  defendant's  replication,  that  the  said  land,  house  and 
premises,  and  the  description  and  extent  thereof,  were  not 
set  down,  designated,  or  contained  in  said  assessment  rolls 
or  collector's  rolls. 

To  this  rejoinder  the  defendant  demurred,  assigning  as 
grounds : — 1.  That  said  rejoinder  is  a  departure  from  the 
plaintiffs'  plea  to  the  defendant's  avowries,  and  is  repugnant 
to  and  inconsistent  with  the  plea :  the  plea  admitting  the 
setting  down  and  assessment  of  the  said  land,  house  and 
premises  therein  mentioned,  (that  is,  in  the  avowries  men- 
tioned,) on  the  collector's  roll  as  in  the  avowries  mentioned, 
and  the  rejoinder  denying  that  they  were  so  set  down  or 
contained  in  the  said  roll,  or  in  the  assessment  roll, — in 
fact,  contradicting  the  plea. 

2.  That  it  is  a  departure  from,  in  that  it  does  not  support, 
the  plea,  or  avoid  or  answer  the  defendant's  answer  to  it. 

3.  That  it  is  a  departure  from  the  plea,  in  that  if  effective  it 
puts  forward  a  new  and  different  answer  to  defendant's 
avowries  to,  and  independent  of,  that  contained  in  the  plea, 
and  should  have  been  pleaded  in  answer  to  defendant's 
avowries  and  not  by  way  of  rejoinder  to  defendant's  repli- 
cation thereto. 

4.  That  it  indefinitely  postpones  the  period  of  or  prevents 
the  getting  to  issue,  by  alleging  entirely  new  matter. 
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5.  That  in  this  action,  the  plaintiffs'  plea  to  defendant's 
avowries  being  like  a  defendant's  defence  to  an  ordinary 
action,  all  matters  in  answer  to  defendant's  avowries  should 
have  been  pleaded  at  once;  and  that  the  matter  of  the  re- 
joinder is,  if  true,  matter  for  a  plea  to  defendant's  avow- 
ries, and  not  of  rejoinder  to  defendant's  answer  to  the  plain- 
tiffs' plea  to  them. 

6.  That  this  rejoinder  is  not  authorised  by  any  thing  al- 
leged or  contained  in  defendant's  replication  to  the  plaintiffs' 
plea,  nor  is  there  any  foundation  for  it  therein,  which  repli- 
cation it  leaves  entirely  unanswered. 

7.  That  the  rejoinder  does  not  allege  the  necessity  of 
what  it  denies,  or  that  it  was  required  by  law,  nor  does  it 
indicate  any  consequence  of  the  omission. 

8.  That  it  seeks  to  raise  an  immaterial  issue. 
Judgment  was  given  in  the  court  below  for  the  plaintiffs 

on  the  demurrer  to  the  plea,  and  for  the  defendant  on  the 
demurrer  to  the  rejoinder  ;  and  the  plaintiffs  thereupon 
appealed  from  the  latter  part  of  the  decision. 

Richards^  Q.  C,  for  the  appellants,  cited  Ch.  Arch. 
Prac.  286;  Few  v.  Backhouse,  8  A.  &  E.  793;  Scott  v. 
Chappelow,  4  M.  &  G.  336 ;  Shouldice  v.  Eraser,  7  U.  C. 
R.  60. 

Read.,  Q.  C,  and  Agnetv,  contra,  cited  Consol.  Stats.  U. 
C,  ch.  55,  sees.  9,  60,  61 ;  Durant  v.  Boys,  6  T.  R.  580 ; 
Patchett  V.  Bancroft,  7  T.  R.  367  ;  Marshall  v.  Pitman, 
9  Ring.  595  ;  Hutchins  v.  Chambers,  1  Burr.  579,  587 ; 
Regina  v.  Boulton,  1  Q.  B.  66 ;  Allen  v.  Sharp,  2  Ex. 
352;  Earl  of  Radnor  v.  Reeve,  2  B.  &  P.  391;  Brittain 
V.  Kinnaird,  1  Brod.  &  Bing.  432. 

The  authorities  referred  to  by  the  learned  judge  in  the  court 
below  were,  The  Municipality  of  London  v.  The  Great 
Western  Railway  Co.,  17  U.  C.  R.  262 ;  Charleton  v.  Alway, 
11  A.  &  E.  993 ;  County  Court  Rule  No.  38. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
Upon  the  principal  question  in  this  case,  which  was  raised 
by  the  demurrer  to  the  plaintiffs'  plea  to  the  avowry,  the 
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judgment  given  in  the  court  below  in  favour  of  the  plaintiffs 
is  not  appealed  from.  The  defendant  has  acquiesced  in  the 
judgment,  which  establishes  that  he  had  no  legal  right  to 
distrain  the  plaintiffs'  goods. 

Il  is  the  plaintiffs  only  who  appeal  against  that  part  of  the 
judgment  wh'ch  is  in  favour  of  the  defendant,  and  which 
determines  that  the  plaintiffs'  rejoinder  to  the  defendant's 
replication  to  the  plea  to  the  avowry  is  bad  in  law,  and  that 
the  defendant  was  therefore  entitled  to  judgment. 

The  learned  judge  held  the  rejoinder  of  the  plaintiffs  to 
to  be  a  departure  from  their  plea  to  the  avowry,  and  there- 
fore held  it  to  be  bad  in  substance. 

We  think  the  weight  of  authority  is  in  favour  of  holding 
a  departure  to  be  bad  on  general  demurrer, — that  is,  to  be  a 
substantial  defect,  and  not  merely  matter  of  form, — though 
doubts  have  been  expressed  whether  since  the  Common  Law 
Procedure  Act,  which  abolishes  special  demurrers,  it  can  be 
treated  as  a  fatal  objection,  (a) 

But  we  do  not  take  the  rejoinder  in  this  case  to  be  subject 
to  the  exception  of  being  bad  for  departure.  The  plaintiffs 
have  not  shifted  their  ground  of  defence.  They  no  doubt 
mean  still  to  rely  on  the  fact  that  the  premises  were  exempt 
from  taxation  by  statute  ;  and  when  the  defendant,  in  answer 
to  that  defence,  takes  the  ground  that  if  there  was  such  a 
reason  for  exemption  it  ought  to  have  been  advanced  before 
the  court  of  revision  in  order  to  have  the  assessment  struck 
out  of  the  roll,  the  plaintiffs  could  surely  meet  that  by  say- 
ing that  the  assessment  was  never  on  the  roll,  and  therefore 
they  could  not  apply  to  have  it  struck  off.  They  were 
merely  putting  that  forward  as  a  reason  why  the  defendant's 
objection  to  their  plea  could  clearly  not  prevail.  They  might, 
it  is  true,  have  demurred  to  it,  and  if  they  had  done  so  we 
think  the  court  below  must  have  held,  consistently  with  the 
principles  and  the  authorities  on  which  the  plea  was  held  a 
good  defence,  that  the  replication  could  not  be  sustained ; 
but  still,  if  they  had  so  satisfactory  a  defence  to  it  in  fact 
as  that  the  premises  had  never  been  in  fact  assessed,  and 


(a)  See  2  Saund.  84/;  Stephen  on  Pleading,  6th  Ed.  334,  note  p. 
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therefore  there  could  be  no  appeal,  they  were  at  liberty  to 
plead  it,  for  it  did  not  contradict  their  plea,  but  was  consist- 
ent with  it,  and  tended  to  support  it.  {a) 

In  Smith  v.  Nicholls,  (5  Bing.  N.  C.  218,)  Tindal,  C.  J., 
said,  "  That  which'  is  a  departure  in  pleading  is  a  variance 
in  evidence ;  and  if  the  evidence  in  support  of  the  replica- 
tion would  bustain  the  allegation  in  the  declaration,  there  is 
no  departure." 

In  Wright  v.  Burroughes,  (8  C.  B.  696,)  that  dictum  was 
cited,  and  the  court  decided  in  accordance  with  it,  Wilde, 
C.  J.,  holding  that  a  rejoinder  which  merely  shewed  that  a 
title  which  the  defendant  had  relied  upon  in  his  plea  was  not 
repelled  by  that  which  was  alleged  in  the  replication,  was 
clearly  in  maintenance  of  the  plea,  and  was  therefore  no 
departure. 

But  if  the  rejoinder  had  been  bad  as  a  departure,  still  the 
replication  to  which  it  was  an  answer  was  also  bad,  on  the 
same  principle  on  which  the  plea  to  the  avowi  y  was  held  a 
good  defence,  for  if  the  property  was  exempt  from  assess- 
ment by  statute,  there  was  no  necessity  for  going  to  the 
court  of  revision  in  order  to  have  their  decision  on  the  point, 
as  the  cases  of  Milward  v.  CafHn,  (2  W.  Bl.  1330,)  and 
Charleton  v.  Alway,  (11  A.  &  E.  998,)  fully  establish ; 
and  though  undoubtedly  the  plaintiffs'  counsel  could  not 
claim  to  be  heard  upon  exceptions  to  the  replication,  not 
having  either  demurred  or  given  any  notice  of  exceptions 
intended  to  be  taken  on  the  argument,  still  the  court  can  in 
their  discretion  give  effect  to  apparent  faults  in  the  previous 
pleadings,  and  it  would  in  general  be  better  to  do  so  than  to 
allow  the  judgment  to  be  inconsistent  with  itself. 

In  our  opinion  the  judgment  given  in  favour  of  the  defen- 
dant upon  the  demurrer  to  the  rejoinder  should  be  reversed, 
and  judgment  entered  for  the  plaintiffs  on  that  demurrer. 

Appeal  allowed. 


(a)  See  Stephen  on  Pleading  332;  Wright  v.  Burroughes,  3  C.  B.  685; 
Smith  V.  Marsack,  6  C.  B.  495;  Owen  v.  Reynolds,  Fortescue  341. 
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Brown  v.  Livingstone  et  al. 

Detinue^  for  cheque — Detention  hy  the  drawees  alleging  forgery — Pleading. 

Detinue,  for  a  cheque. — Plea,  that  defendants  receded  the  cheque  from  the 
plaintiff  to  present  and  collect  it  from  the  bank  on  which  it  was  drawn  : 
that  they  did  present  it,  but  payment  was  refused  by  the  bank  manager, 
who  retained  and  keeps  the  same,  alleging  that  the  names  of  the  drawers 
thereto  are  forged. 

Held,  on  demurrer,  that  the  plea  shewed  a  good  defence,  for  if  the  cheque 
was  forged  the  detention  was  rightful,  and  if  genuine,  defendants  lost 
control  over  it  by  no  wrongful  act,  and  the  plaintiff's  remedy  was  against 
the  bank. 

Declaration. — That  the  defendants,  carrying  on  business 
in  the  city  of  Toronto,  under  the  name,  style  and  firm  of 
The  American  Express  Company,  detained  from  the  plain- 
tiff a  certain  cheque  belonging  to  the  plaintiff,  for  the  sum 
of  $200,  dated  the  30th  of  November,  1861,  and  drawn  on 
the  cashier  or  manager  of  the  branch  office  of  the  Bank  of 
Upper  Canada  in  Hamilton,  by  certain  persons  carrying  on 
business  under  the  style  and  firm  of  E.  L.  Ritchie  &  Co. ; 
and  the  said  plaintiff  claims  a  return  of  the  said  cheque  or 
its  value,  and  $100  for  its  detention. 

Plea, — The  defendants  say  that  they  received  the  cheque 
in  the  declaration  mentioned  from  the  plaintiff  for  the  pur- 
pose of  presenting  the  same  to  and  for  collecting  the  amount 
thereof  from  the  cashier  or  manager  of  the  branch  office  of 
the  Bank  of  Upper  Canada  at  Hamilton,  upon  whom  the 
same  purported  to  have  been  drawn  by  certain  persons  men- 
tioned in  said  declaration  as  carrying  on  business  under  the 
name,  style  and  firm  of  E.  L.  Ritchie  k  Co.  And  the 
defendants  further  say,  that  they  did  present  the  said 
cheque  for  payment  at  the  said  branch  office  of  the  Bank 
of  Upper  Canada,  and  that  payment  thereof  was  refused  by 
the  said  manager,  who  alleged  that  the  said  cheque  was  not 
drawn  by  the  said  firm  of  E.  L.  Ritchie  k  Co.  And  the 
defendants  further  say  that  the  said  manager  of  the  said 
branch  of  the  Bank  of  Upper  Canada  refused  to  return  the 
said  cheque  to  the  4efendants,  and  retained  and  kept  the 
same,  and  still  does  retain  and  keep  the  same,  alleging  that 
the  said  E.  L.  Ritchie  k  Co.  did  not  draw  the  said  cheque, 
and  that  the  signature  purporting  to  be  the  signature  of 
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the  said  firm  of  E.  L.  Ritchie  k  Co.  thereto  is  not  their  sig- 
nature, but  is  false  and  forged;  of  all  which  the  plaintiff 
had  due  notice  before  the  commencement  of  this  suit. 

Demurrer. — That  the  said  plea  does  not  set  forth  any 
sufficient  ground  of  defence  to  this  action,  and  is  no  answer 
to  the  plaintiff's  declaration.  • 

Hector  Cameron,  for  the  demurrer,  cited  Keeve  v.  Pal- 
mer, 5  C.  B.  N.  S.  84  ;  Jones  v.  Dowle,  9  M.  &  W.  19  ; 
Mathew  v.  Sherwell,  2  Taunt.  439;  Wills  v.  Wells,  8 
Taunt.  264. 

Gait,  Q.  C,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  nothing  in  the  record  in  this  case  to  shew  that 
the  defendants  received  the  cheque  from  the  plaintiff  upon 
any  bailment  that  would  make  them  responsible  for  it  under 
all  circumstances,  except  in  case  of  its  loss  or  destruction  by 
the  act  of  God  or  the  King's  enemies.  The  declaration  is 
in  the  common  form  of  a  declaration  in  detinue,  and  the 
defendants  plead  that  the  cheque  was  given  to  them  by  the 
plaintiff  for  the  purpose  of  its  being  presented  by  them  to 
the  person  on  whom  it  was  drawn,  and  collecting  the  money 
upon  it.  That  for  all  that  appears  was  a  contract  of  an 
ordinary  character,  requiring  no  more  care  than  a  provident 
person  would  have  taken  of  the  cheque  under  like  circum- 
stances, if  it  had  been  drawn  in  his  own  favour  and  he  had 
gone  to  present  it. 

It  cannot  be  said  that  the  person  going  to  present  it  did 
any  thing  wrong  when  he  handed  it  to  the  officer  of  the 
bank  for  payment.  He  supposed  no  doubt  that  all  was 
right,  and  that  he  would  get  the  money  ;  and  he  parted  with 
the  cheque  for  that  purpose,  and  with  that  intent  and  no 
other.  It  cannot  be  held  that  he  deprived  himself  of  the 
power  of  returning  it  to  the  plaintiff  by  any  wrongful  act 
of  his,  for  he  was  not  expected  to  retain  it,  and  he  did 
nothing  that  was  wrong  in  presenting  it  for  payment.  The 
defence  is  not  that  it  has  been  lost  by  any  casualty  implying 
negligence  in  the  defendants. 
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The  person  to  whom  it  was  presented  had  a  right  to  the 
possession  of  it,  in  the  ordinary  course  of  business,  so  long 
as  would  allow  of  his  examining  it  and  comparing  the 
amount  with  the  balance  for  which  the  person  who  signed 
the  cheque  had  a  right  to  draw.  If  the  defendants  had 
objected  to  let  the  cheque  go  into  the  hands  of  the  bank 
manager,  they  would  at  once  have  excited  suspicion  of  some- 
thing wrong.  Then  when  the  manager  looking  at  it 
affirmed  it  to  be  forged  and  detained  it  he  did  only  what 
was  right  if  he  believed  it  to  be  forged.  The  defendants  were 
not  called  upon  to  commit  a  breach  of  the  peace  in  an 
attempt  to  force  it  from  him. 

The  cheque  is  either  forged  or  it  is  genuine.  If  it  is 
forged  the  detention  was  a  rightful  act,  and  was  no  doubt 
rightly  intended,  and  no  injury  has  been  comraitted.  If  it 
was  a  genuine  cheque  the  plaintiff  has  a  clear  remedy 
against  the  bank,  and  must  content  himself  with  that 
This  action  is  detinue,  and  when  it  is  admitted,  as  it  must 
be,  that  the  defendants  had  it  not  in  their  power  to  give  up 
the  cheque  at  the  time  when  they  are  charged  with  having 
unlawfully  detained  it,  and  further,  that  it  was  by  no 
wrongful  act  of  theirs  that  they  lost  their  control  over  it, 
there  is  no  doubt  that  no  authority  can  be  found  for  sustain- 
ing the  action  under  such  circumstances.  None  of  the  cases 
cited  are  applicable.  We  think  the  plea  shews  a  good 
defence. 

Judgment  for  defendants  on  demurrer. 
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The  Chief  Superintendent  of  Schools,  (Appellant,)  in 

THE  MATTER  OF  McLeAN  V.  FaRRELL. 

School  tcrxes — Right  to  collect  after  the  expiration  of  the  year — Appeal  from  the 
division  court. 

Held,  on  appeal  by  the  chief  superintendent  of  education,  that  a  collector  of 
school  taxes  might  in  18G1  collect  by  distress  the  taxes  for  1859  and 
1860,  not  having  made  his  final  return  of  such  taxes  as  in  arrear,  and 
being  still  collector ;  and 

Semhle,  that  in  this  case  the  plaintiff  who  complained  of  the  seizure  having 
led  to  it  by  his  own  conduct,  the  proceeding  should  in  the  division  court 
have  been  upheld  at  all  events. 

This  was  an  appeal  under  "  the  Upper  Canada  Common 
School  Act,"  Consol.  Stats.  U.  C,  ch.  64,  sec  108,  from  a 
judgment  of  the  judge  of  the  county  court  of  Elgin,  bj  the 
Superintendent  of  Education. 

The  action  was  brought  in  the  division  court  for  selling  a 
cow  belonging  to  the  defendant  for  the  payment  of  school 
taxes. 

It  appeared  that  the  seizure  was  made  for  school  taxes  for 
the  years  1859  and  1860.  Defendant  swore  that  the  rate 
bill  was  given  to  him  as  collector  in  1860  to  collect,  as  the 
rate  for  1859 :  that  he  went  to  the  plaintiff,  who  promised 
to  pay  in  a  few  days,  but  put  him  off  from  time  to  time  until 
at  last  he  was  compelled  to  sell. 

It  was  objected  at  the  trial  that  the  taxes  imposed  in  1859 
and  1860  could  not  be  collected  in  1861. 

The  warrant  was  produced,  and  shewed  that  the  plaintiff 
was  taxed  in  1859  for  school  taxes,  $6  73,  and  in  1860  for 
$40  20. 

The  learned  judge  held  that  the  defendant  being  func- 
tus officio  so  far  as  these  taxes  were  concerned  the  sale  was 
illegal,  but  considering  that  the  plaintiff's  conduct  had  been 
unreasonable  he  gave  judgment  in  his  favour  for  $11  only, 
being  the  amount  for  which  the  cow  had  been  sold,  without 
costs. 

R.  A.  Harrison^  for  the  appeal,  cited  Consol.  Stats.  U. 
C,  ch.  64,  sec.  27,  sub-sec.  2,  sec.  127  ;  ch.  55,  sec.  93- 
112 ;  Newberry  v.  Stephens  et  al.,  16  U.  C.  R.  65  ;  Chief 
Superintendent  of  Schools  v.  McRae,  12  U.  C.  R.  525. 
65  VOL.  XXI. 
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No  one  appeared  on  the  other  side. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  see  why  Newberry  v.  Stephens  (16  U.  C.  R. 
65)  should  not  govern  this  case,  but  we  have  not  the  case 
fully  before  us  on  the  evidence.  Was  the  defendant  a  col- 
lector of  the  school  trustees  only,  or  a  township  collector  ? 

It  does  not  appear  whether  the  township  collector  had  or 
had  not  made  up  his  final  return  for  1859  when  he  acted  in 
this  matter.  The  defendant  was  collector,  it  seems,  when 
he  seized  and  sold  the  cow,  and  when  these  rates  were  due. 
It  is  not  shewn  whether  he  sold  for  the  rates  of  1859  only, 
or  for  those  of  1860  also. 

Either  way,  the  object  of  the  act  is  to  prevent  the  collector, 
after  he  has  made  his  final  return  and  stated  his  inability  to 
collect  any  certain  assessment  in  arrear,  which  would  lead 
perhaps  to  some  proceeding  of  another  kind  being  taken  for 
collecting  the  money,  from  going  on  and  collecting  the  arrear 
himself,  and  thus  producing  confusion  by  a  double  proceed- 
ing. Here  it  does  not  appear  that  any  final  return  of  this 
tax  had  been  made  as  an  arrear  incapable  of  being  collected 
in  the  ordinary  manner,  and  we  do  not  see  why  the  collector 
might  not  go  on  and  make  it ;  and  at  any  rate  in  this  case, 
as  in  others  in  the  division  court,  the  judge  could  give  such 
judgment  as  law  and  equity  might  require,  and  so  might 
have  upheld  a  proceeding  to  which  the  plaintiff" 's  own  con- 
duct and  the  indulgence  shewn  to  him  seem  to  have  led. 

We  reverse  the  judgment,  but  do  not  give  costs  of  the 
appeal. 

Appeal  allowed,  without  costs. 
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Young  v.  Daniell. 

Action  for  seizing  under  fi.  fa.  after  debt  paid — Pleading. 

The  declaration,  after  setting  out  a  judgment  recovered  against  the  plaintiff 
in  an  action  in  which  the  defendant  was  the  then  plaintiff's  attorney, 
alleged  that  the  plaintiff  paid  the  same  except  a  small  sum,  yet  that  the 
defendant  well  knowing  the  premises,  but  contriving  and  intending  to  injure 
the  plaintiff,  caused  a  writ  of  fi.  fa.  to  be  issued,  and  wrongfully  and  un- 
justly caused  the  same  to  be  endorsed  for  the  full  amount  of  the  damages 
and  costs,  well  knowing  that  only  a  small  portion  thereof  remained  un- 
paid, and  caused  the  sheriff  to  seize  the  plaintiff 's  goods,  whereby  the 
plaintiff  was  greatly  injured  and  damnified. 

Held,  on  demurrer,  that  no  cause  of  action  was  shewn,  for  it  was  not  stated 
that  the  defendant  acted  maliciously  and  without  reasonable  or  probable 
cause,  and  these  averments  were  not  dispensed  with  by  the  allegation  of 
his  knowledge  that  the  debt  was  nearly  paid. 

Semble,  that  the  declaration  was  defective  also  in  not  suflBciently  shewing 
damage  sustained,  for  it  did  not  appear  that  the  sheriff  seized  goods  to  a 
larger  amount  than  was  really  due. 

The  first  count  of  the  declaration  alleged  that  certain 
persons  recovered  a  judgment  against  the  plaintiff  and  one  B. 
in  the  Court  of  Common  Pleas,  for  X622  lis.  lOd.,  damages, 
and  £21 12s.  4d.  costs,  in  an  action  in  which  the  defendant  was 
their  attorney :  that  the  plaintiff  paid  said  judgment ;  yet 
the  defendant,  well  knowing  the  premises,  wrongfully  issued 
a,fifa.  directed  to  the  sheriff  of  the  county  of  Halton,  for 
the  full  amount,  and  endorsed  the  said  writ  to  levy  the  same, 
and  caused  the  plaintiff's  goods  to  be  seized. 

The  second  count  was  as  follows: — For  that  also  the 
plaintiff  after  the  recovery  of  the  said  judgment  paid,  satis- 
fied, and  discharged  the  same  to  a  considerable  extent,  and 
only  a  small  sum  remained  due  upon  the  said  judgment,  yet 
the  defendant  well  knowing  the  premises,  but  contriving  and 
intending  to  injure  and  aggrieve  the  plaintiff,  caused  and 
procured  the  said  writ  of  fieri  facias  to  be  issued  as  aforesaid, 
and  wrongfully  and  unjustly  caused  the  same  to  be  endorsed 
for  the  full  amount  of  the  said  damages  and  costs,  well 
knowing  that  only  a  very  small  portion  thereof  remained 
due  and  unpaid,  and  wrongfully  and  injuriously  delivered 
the  same  to  the  sheriff  as  aforesaid,  and  caused  the  said 
sheriff  to  levy  and  seize  the  goods  and  chattels  of  the  plain- 
tiff, whereby  the  now  plaintiff  became  and  was  greatly 
injured  and  damnified,  and  suffered  great  loss  of  credit  and 
circumstances  in  the  said  county." 

The  defendant  demurred  to  the  second  count,  on  the 
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ground  that  the  said  count  disclosed  no  cause  of  action 
against  the  defendant,  and  shewed  that  the  defendant  rightly 
placed  the  writ  of  execution  therein  mentioned  in  the  sher- 
iff's hands,  and  did  not  shew  that  the  same  was  wrongfully 
proceeded  on  by  the  said  sheriff. 

J.  B.  Read,  for  the  demurrer,  cited  DeMedina  v.  Grove, 
10  Q.  B.  172 ;  Churchill  v.  Siggers,  3  E.  &  B.  929 ;  Gough 
V.  Cribb,  11  M.  k  W.  49T ;  Reid  v.  Ball,  et  al.  15  U.  C.  R. 
568 ;  Wentworth  v.  Bullen,  9  B.  &  C.  841. 

S.  M.  Jar  vis,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  second  count  does  not  state  a 
legal  cause  of  action.  It  contains  no  averment  that  the 
defendant  acted  maliciously,  or  that  he  acted  without  proba- 
ble cause  ;  and  these  are  held  to  be  so  indispensable  to  the 
maintenance  of  an  action  of  this  nature,  that  the  want  of 
them  cannot  be  held  to  be  supplied  by  averring,  as  is  done 
here,  that  the  defendant  knew  of  the  debt  being  in  great 
part  satisfied  when  he  endorsed  the  execution  for  the  full 
amount,  and  that  he  acted  unlawfully,  wrongfully,  and 
unjustly. 

The  cases  of  Gough  v.  Cribb,  and  DeMedina  v.  Grove, 
cited  in  the  argument,  fully  establish  the  necessity  for  char- 
ging that  the  defendant  acted  maliciously  and  without  pro- 
bable cause. 

We  doubt  whether  it  is  not  also  a  defect  in  the  second 
count,  that  it  does  not  sufficiently  shew  a  damage  sustained. 
The  writ  of  ji.  fa.  would  of  course  issue  for  the  full  amount, 
because  it  must  follow  the  judgment,  and  the  act  of  the 
attorney  in  endorsing  for  more  than  was  due  would  not  of 
itself  subject  him  to  an  action,  unless  some  injury  was  sus- 
tained by  the  plaintiff  in  consequence. 

There  is  no  averment  that  the  sheriff  seized  for  a  larger 
sum  than  was  really  due,  and  it  is  not  self-evident  that  he 
must  have  done  so,  for  the  fact  may  have  been  that  he  could 
not  find  enough  goods  to  satisfy  the  real  balance  due. 

The  seizing  the  goods  and  chattels  of  the  defendant  in  the 
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writ  was  not  necessarily  a  wrong  or  an  injury,  without  the 
additional  fact,  which  is  not  stated,  that  goods  were  seized 
to  a  larger  amount  than  it  would  have  been  necessary  to 
seize  for  if  the  true  amount  of  the  debt  had  been  stated  in 
the  endorsement. 

Judgment  for  defendant  on  demurrer. 


Moore  v.  Sullivan. 

Promissory  note — Satisfaction — Substituted  contract — Pleading. 

Declaration  on  a  promissory  note,  made  by  defendant,  payable  to  plaintilf. 

Plea,  that  the  note  was  made  under  an  agreement  with  the  plaintiff  that 
he  should  get  the  same  discounted,  but  should  never  call  upon  defendant 
to  pay  it ;  and  further,  that  after  it  became  due  it  was  agreed  between 
them  that  defendant  should  sell  to  the  plaintiff  certain  lands  mentioned 
at  their  cash  value,  in  full  satisfaction  of  all  demands  which  the  plaintiff 
had  against  defendant,  and  the  plaintiff  accepted  said  agreement  in  full 
satisfaction  of  the  note. 

Heldy  on  demurrer,  plea  bad,  for  the  lirst  defence  set  up  was  a  verbal 
agreement  inconsistent  with  the  note ;  and  as  to  the  second,  the  agreement 
to  sell  the  land  was  not  alleged  to  be  in  writing. 

Action  on  a  note  for  $560  lie,  made  by  the  defendant, 
payable  to  the  plaintiff. 

Plea. — "The  defendant  says  that  at  the  time  of  the  making 
of  said  note  in  the  declaration  mentioned,  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  defendant 
should  make  the  said  note  so  that  the  plaintiff  might  get  the 
same  discounted,  but  that  the  defendant  should  never  be 
requested  by  the  plaintiff  to  pay  the  same  ;  and  further,  that 
after  the  said  note  became  due,  and  before  the  commence- 
ment of  this  suit,  an  agreement  was  made  between  the 
plaintiff  and  the  defendant,  and  they  mutually  agreed  that 
the  defendant  should  grant  and  sell  to  the  plaintiff  cer- 
tain lands,  then  mentioned  and  agreed  on,  at  their  cash 
value,  in  full  satisfaction  of  all  demands  which  the  plaintiff 
had  against  the  defendant,  and  the  plaintiff  accepted  said 
last  mentioned  agreement  in  full  satisfaction  of  said  note." 

Demurrer^  that  the  plea  sets  up  as  matter  of  defence  an 
accord  without  satisfaction,  and  also  an  agreement  inconsist- 
ent with  the  terms  of  the  note,  not  shewn  to  have  been  in 
writing  or  contemporaneous  with  the  said  note ;  and  that  in 
the  said  plea  it  does  not  appear  that  by  the  supposed  agree- 
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ment  the  defendant  was  not  to  pay  to  the  plaintiff  the  amount 
of  the  said  note. 

JEccles,  Q.  C,  for  the  demurrer,  cited  Mitford  v.  Finden, 
8  M.  &  W.  511 ;  Thompson  v.  Clubley,  1  M.  &  W.  212  ; 
Hart  et  al.  v.  Davy,  1  U.  C.  R.  218 ;  Hoare  v.  Graham,  3 
Camp.  58 ;  Chitty  on  Bills,  142-4. 

Hallinan,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  really  contains  two  perfectly  distinct  defences, 
which  however  is  no  longer  a  fatal  objection.  But  then  it  is 
necessary  to  see  that  one  or  the  other  of  them  is  in  sub- 
stance a  good  bar  to  the  action. 

Now  as  to  the  first,  the  defendant  relies  upon  an  agree- 
ment alleged  to  have  been  entered  into  at  the  time  of  mak- 
ing the  note,  and  for  all  that  appears  a  verbal  agreement, 
that  it  should  only  be  used  for  discount,  and  that  the  plain- 
tiff would  not  sue  the  defendant  upon  it.  There  is  no  aver- 
ment of  a  want  of  consideration  for  giving  the  note,  and 
taking  the  whole  plea  together  it  is  evident  that  the  note 
was  given  for  a  debt  really  due  by  the  defendant  to  the 
plaintiff.  There  are  many  cases  cited  in  Chitty  on  Bills, 
143, 144,  which  shew  this  plea  to  be  bad.  We  refer,  among 
others,  to  Campbell  v.  Hodgson,  (Gow  K  P.  R.  74.) 

Then  as  to  the  other  portion  of  the  plea,  it  sets  up  a  sub- 
stituted contract  to  sell  certain  land  to  the  plaintiff,  which 
is  averred  to  have  been  accepted  in  full  satisfaction  of  the 
note,  but  it  does  not  set  forth  any  contract  in  writing  such  as 
would  be  binding  under  the  Statute  of  Frauds.  For  all 
that  appears  the  contract  may  have  been  one  incapable  of 
being  enforced,  and  so  of  no  value. 

A  plea  should  appear  on  the  face  of  it  to  be  a  good 
defence  if  true,  and  when  in  a  plea  a  contract  is  relied  on 
which  in  law  is  not  binding  unless  in  writing,  it  is  necessary 
to  aver  that  it  was  in  writing,  though  in  a  declaration  it 
would  not  be  necessary.  In  Case  v.  Barber,  (Sir  T.  Raym. 
450,)  where  a  substituted  agreement  was  pleaded  of  such  a 
nature  that  to  make  it  binding  it  ought  to  be  in  writing,  the 
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court  gave  judgment  on  demurrer  for  the  plaintiff,  stating, 
that  by  the  Statute  of  Frauds  such  agreement  "  ought  to  be 
in  writing,  or  else  the  plaintiff  could  have  no  remedy- 
thereon  ;  and  though  upon  such  an  agreement  the  plaintiff 
need  not  set  forth  the  agreement  to  be  in  writing,  yet  when 
the  defendant  pleads  such  an  agreement  in  bar,  he  must 
plead  it  so  as  it  may  appear  to  the  court  that  an  action  will 
lie  upon  it,  for  he  shall  not  take  away  the  plaintiff 's  present 
action,  and  not  give  him  another  upon  the  agreement 
pleaded." 

We  refer  also  to  the  note  to  1  Saunders  277  h. 

Judgment  for  plaintiff  on  demurrer. 


Shipman  v.  Henderson. 

Sci.  fa.  on  bond — Payment — Pleading — Settlement  to  deprive  attorney  of  his 
costs  and  of  an  interest  in  the  claim. 

Plaintiff  having  sued  defendant  on  a  bond  to  pay  money  by  instalments, 
obtained  a  judgment  for  the  penalty,  and  execution  for  the  first  and 
second  instalments  successively.  He  then  brought  sci.  fa.  for  the  third. 
Defendant  pleaded  satisfaction  by  conveyance  of  land,  and  set-off.  On 
the  commission  day  of  the  assizes  a  notice  was  served  on  the  plaintiff's 
attorney  by  his  client  desiring  him  to  stay,  but  the  case  was  proceeded  with, 
and  at  the  trial  an  acknowledgment  was  produced,  signed  by  the  plaintiff, 
of  defendant's  set  off,  and  that  the  bond  had  been  paid  in  full.  A  witness 
also  proved  that  the  plaintiff'  had  said  the  suit  was  brought  without  bis 
knowledge.  A  verdict  having  been  taken  for  the  plaintiff,  with  leave  to 
move  : 

Held,  the  verdict  must  be  entered  for  defendant,  for  it  should  be  assumed 
that  the  payment  had  been  made  before  this  sci.  fa.  issued,  and  it  was 
therefore  admissible  under  the  plea. 

In  shewing  cause  against  the  rule,  which  was  not  moved  on  aflSdavit,  the 
plaintiff 's  attorney  irregularly  filed  an  affidavit  that  the  plaintiff  owed 
him  £80  when  he  instituted  the  suit,  which  it  was  agreed  should  be  paid 
out  of  the  money  collected :  that  the  plaintiff  was  insolvent ;  and  that  he  had 
no  doubt  that  defendant  and  he  had  colluded  to  deprive  deponent  of  his 
claim  and  costs. 

Semble,  that  if  these  facts  had  been  shewn  on  a  proper  application,  the 
court  might  have  protected  the  attorney  in  his  costs,  but  that  they  could 
not  have  interfered  with  respect  to  his  interest  in  the  claim. 

The  plaintiff  recovered  judgment  against  defendant  upon 
a  bond,  with  a  condition  to  pay  money  by  three  instalments. 
Having  got  judgment  upon  the  bond,  Avhich  was  in  a  pen- 
alty of  <£500,  and  taken  out  execution  for  the  first  instal- 
ment, he  afterwards  proceeded  by  scire  facias  and  obtained 
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execution  for  the  second  instalment,  and  was  now  proceed- 
ing by  scire  facias  to  obtain  execution  for  the  third  and  last 
instalment,  of  £77  10s.,  due  in  June,  1861. 

The  defendant  pleaded  to  this  scire  facias,  that  since  the 
recovery  of  the  judgment  he,  the  defendant,  in  reduction 
of  and  in  satisfaction  of  the  said  judgment,  conveyed  to  the 
plaintiff  certain  land,  and  paid  to  the  plaintiff  divers  large 
sums  of  money,  in  all  exceeding  the  damages  alleged  to  be 
sustained  by  the  plaintiff  by  reason  of  the  said  alleged 
breach ;  and  further  that  he,  the  said  defendant,  was  the 
holder  of  certain  notes  of  hand  of  the  plaintiff,  all  which  he, 
the  defendant,  claimed  should  be  allowed  and  be  set  off 
against  the  claim  of  the  plaintiff,  so  made  upon  the  last 
mentioned  alleged  breach  of  the  said  condition  of  the  said  bond. 

The  plaintiff  joined  issue  upon  this  plea.  The  assizes 
at  Perth  commenced  on  the  8th  of  October,  on  which  day  a 
written  notice  signed  by  the  plaintiff  was  served  upon  his 
attorney,  (Mr.  McMartin,)  desiring  him  to  stay  any  further 
proceedings  in  this  cause,  and  to  withdraw  the  case  if  the 
record  had  been  entered. 

The  cause  was  nevertheless  taken  to  trial,  at  Perth, 
before  McLean,  J.,  when  a  paper  was  produced,  signed  by 
the  plaintiff,  but  not  under  seal,  whereby  he  acknowledged 
that  the  particulars  of  the  defendant's  set-off  in  the  action 
were  true  and  correct,  and  stated  that  he  made  that  admis- 
sion to  save  the  defendant  from  expense  and  trouble  in  pro- 
curing witnesses,  and  because  he  and  the  defendant  had 
fairly  and  honestly  settled  with  each  other,  of  which  he  had 
given  his  attorney  notice,  and  directed  him  to  stay  all  pro- 
ceedings against  the  defendant. 

And  the  defendant  produced  and  proved  also  another 
paper  under  the  plaintiff's  hand,  but  not  sealed,  in  the  fol- 
lowing words  : — "  I,  Daniel  Harvey  Shipman,  the  plaintiff 
in  this  action,  do  hereby  acknowledge  to  have  received  pay- 
ment in  full  of  the  several  instalments  payable  and  due  upon 
the  bond  sued  on  in  this  case,  and  also  satisfaction  in  full  of 
the  judgment  obtained  thereon.  Dated  the  8th  of  October, 
1861." 

Particulars  had  been  delivered  in  the  cause,  stating  the 
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payments  in  detail,  and  items  of  set-off  for  lands  sold  and 
conveyed  to  the  plaintiff,  and  of  two  notes  of  hand,  with 
interest,  in  all  amounting  to  £498  12s.  4d.  The  principal 
money  to  be  paid,  according  to  the  conditions  of  the  bond, 
was  X280. 

It  was  objected  by  the  plaintiff's  attorney  on  the  trial, 
when  these  papers  signed  by  the  plaintiff  were  put  in  and 
proved,  that  the  defence  set  up  could  not  be  received,  not 
having  been  pleaded  as  a  defence  arising  after  the  last  con- 
tinuance. 

The  witness  who  proved  them  swore  that  he  saw  the  plain- 
tiff sign  them,  but  that  he  saw  no  money  paid  by  defendant 
to  the  plaintiff  then,  or  at  any  time  :  that  he  heard  the  plaintiff 
say  that  the  suit  had  been  brought  against  the  defendant 
without  his  knowledge  ;  and  the  witness  stated  that  he  was 
not  aware  of  the  arrangement  being  intended  to  deprive  the 
plaintiff's  attorney  of  his  costs. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  £86  14s.  lOd.,  reserving  leave  to  the  defendant 
to  move  this  court  to  stay  proceedings,  or  to  reduce  or  enter 
the  verdict  in  his  favour. 

Cooper  obtained  a  rule  on  the  plaintiff  to  shew  cause  why 
the  verdict  for  the  plaintiff  should  not  be  set  aside  and  a 
verdict  entered  for  the  defendant,  or  why  the  verdict  should 
not  be  reduced  and  the  amount  of  the  defendant's  set-off 
allowed,  or  why  all  the  proceedings  on  the  verdict  should 
not  be  stayed,  on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence. 

Prince  shewed  cause,  and  cited  Swain  v.  Senate,  2  New 
Rep.  99  ;  Read  v.  Dupper,  6  T.  R.  361 ;  Randle  v.  Fuller, 
lb.  456 ;  Todd  v.  Emly,  1  Dowl.  N.  S.  598. 

The  rule  nisi  made  no  mention  of  affidavits,  but  never- 
theless on  shewing  cause  the  plaintiff's  attorney  filed 
an  affidavit  made  by  himself,  in  which  he  swore  that  when 
the  plaintiff  instructed  him  to  put  this  bond  in  suit  he  was 
indebted  to  the  deponent  in  £80  and  upwards,  and  that  it 
was  agreed  between  him  and  the  plaintiff  that  he  should  re- 
tain the  sum  due  to  him  out  of  the  first  moneys  collected 
56  VOL.  XXI, 
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on  the  bond ;  and  that  relying  upon  that  he  felt  safe,  and 
did  not  press  the  plaintiff  for  payment,  and  that  no  idea 
that  an  attempt  would  be  made  to  defraud  him  out  of  his 
debt  and  his  costs  in  the  action,  and  in  the  two  suits  by 
scire  facias,  ever  entered  into  his  mind  till  the  8th  of 
October  last,  when  he  was  served  with  the  notice  from  the 
plaintiff  not  to  proceed,  and  also  to  stop  a  sale  of  the  de- 
fendant's lands  which  had  been  advertised  by  the  sheriff 
upon  an  execution  obtained  in  the  original  action,  through 
which  sale  he  expected  to  be  paid  his  debt :  that  he  had  no 
doubt  that  the  plaintiff  and  defendant  had  colluded  together 
to  deprive  him  of  his  debt  and  the  costs  due  to  him  in  these 
suits  :  that  tte  plaintiff  had  conveyed  all  his  real  estate  to 
the  defendant  long  before  the  commencement  of  the  said 
suits,  and  had  no  means,  as  deponent  believed,  of  satisfying 
the  same  except  through  the  judgments  obtained  against  the 
defendant ;  and  that  since  the  trial  a  written  notice,  dated 
the  16th  of  January,  1862,  had  been  served  on  him,  signed 
by  the  defendant ;  that  a  discharge  of  the  judgment  and 
execution  against  him  had  been  registered  in  the  proper 
registry  office ;  and  he  forbad  the  sale  of  his  lands  as  adver- 
tised by  the  sheriff,  and  threatened  an  action  for  injuries 
occasioned  to  him  by  the  plaintiff's  attorney  proceeding 
against  him  after  the  notices  he  had  received. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  can  only  dispose  of  this  application  properly  by  confining 
ourselves  to  what  appeared  upon  the  trial,  for  the  defendant 
not  having  moved  on  affidavits  none  can  be  regularly  filed  in 
opposition  to  the  rule,  {a) 

And  besides,  it  is  not  the  plainitff,  whose  suit  it  is,  that  de- 
sires to  be  heard  on  affidavit,  but  his  attorney,  who  wishes  to 
appeal  to  the  court  to  protect  him  against  the  conduct  of  his 
client.  That  may  no  doubt  be  done  under  circumstances 
that  will  authorise  the  interference  and  on  a  proper  applica- 
tion for  that  purpose,  but  not,  we  think,  as  the  attorney  for 
the  plaintiff  desires  us  to  do  in  this  case.    Either  the  evi- 

(a)  See  doe  dem.  Johnson  v.  Bay  tup,  1  Ear.  &  Wool.  270 ;  Atkins  v. 
Meredith,  4  Dowl.  668. 
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dence  given  upon  the  trial  entitled  the  defendant  to  have  a 
verdict  given  in  his  favour,  or  for  the  plaintiff  for  nominal 
damages  only,  or  else  the  verdict  is  right  as  it  stands.  Now 
upon  the  trial  the  production  of  the  plaintiff's  receipt  shewed 
that  since  the  judgment  entered  in  the  original  action  he 
had  acknowledged  himself  to  be  satisfied  in  the  whole  amount 
of  the  bond.  If  that  be  true,  then  of  course  the  defendant 
was  either  entitled  to  a  verdict  in  his  favour,  or  the  verdict 
should  have  been  for  the  plaintiff  for  nothing  more  than 
nominal  damages,  according  as  it  appeared  that  the  satisfac- 
tion was  before  or  after  this  scire  facias  issued. 

Looking  at  the  set-off  that  had  been  delivered,  or  rather 
the  account  in  detail  of  the  payments  alleged  to  have  been 
made,  and  at  the  evidence  of  a  witness  who  swore  that  he 
heard  the  plaintiff  say  that  this  scire  facias  (for  the  last 
instalment)  had  been  brought  against  the  defendant  with- 
out his  knowledge,  we  think  it  is  just  as  reasonable  to 
assume  (and  indeed  more  so)  that  the  alleged  satisfaction,  if 
there  is  truth  in  the  plaintiff 's  receipt,  was  before  the  scire 
facias,  than  after  ;  and  we  think  it  would  have  been  abetter 
course  at  the  trial  to  have  asked  the  jury  to  find  a  verdict 
for  the  defendant,  if  they  drew  that  inference  from  the  evi- 
dence, leaving  it  to  the  plaintiff's  attorney  to  move,  on 
filing  such  an  affidavit  as  he  has  irregularly  laid  before 
us  in  answer  to  the  defendant's  rule,  which  is  not  founded 
on  affidavits. 

We  do  not  mean  to  express  an  opinion,  however,  that  the 
court  would  have  interposed  between  the  attorney  and  his 
client  upon  such  an  application,  for  any  other  purpose  than 
to  protect  the  attorney  in  his  costs  of  this  action.  We  can 
find  no  authority  for  the  court  interfering  in  order  to  protect 
the  attorney  against  his  client  on  account  of  an  alleged 
arrangement  between  the  two  which  has  given  to  the  attorney 
a  personal  interest  in  the  debt  being  collected.  If  the 
defendant  in  the  suit  was  a  party  to  any  such  arrangement 
it  would  be  unjust  that  he  should  be  allowed  to  defeat  it  by 
settling  collusively  and  fraudulently  with  the  plaintiff,  but 
nothing  of  that  kind  appeared  at  the  trial,  or  is  positively  or 
directly  asserted  in  the  affidavit  filed,  if  we  were  at  liberty 
to  look  at  it. 
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As  the  case  stands,  we  think  we  have  nothing  before  us 
that  would  warrant  our  sustaining  this  verdict  for  the  debt, 
which  the  plaintiff  has  sworn  has  been  fully  paid  by  the 
defendant.  The  plaintiff  had  a  control  over  the  action 
brought  in  his  name  for  his  benefit,  and  the  only  question, 
we  think,  is  whether  the  defendant's  motion  should  prevail 
to  the  full  extent,  or  only  so  far  as  to  reduce  the  verdict  to 
nominal  damages.  On  a  view  of  the  whole  case,  our  opinion 
is  that  the  rule  should  be  made  absolute  for  entering  a  ver- 
dict for  the  defendant. 

Rule  absolute. 


Row  V.  QUINLAN  ET  AL. 
Ejectment — Plea  of  confession — Verdict  taken  after — Laches. 

Plaintiff  brought  ejectment  upon  mortgage.  Defendant  appeared,  and  no- 
tice of  trial  was  served  on  the  18th  of  September  for  the  30th  of  October. 
On  the  evening  of  the  29th  of  October  the  defendant  served  a  notice  of 
confession  on  the  plaintiff  at  his  residence,  thirty  miles  from  the  assize 
town,  where  his  attorney  had  gone  ;  and  on  the  30th  a  verdict  was  taken, 
defendant  not  appearing,  and  the  attorney  being  ignorant  of  the  confession. 

The  court,  under  these  circumstances,  refused  to  set  aside  the  verdict. 

Ejectment  for  part  of  lot  number  9,  on  the  south  east 
side  of  the  Carrying  Place  road,  at  the  head  of  the  bay  of 
Quints,  in  the  township  of  Ameliasburg. 

The  action  was  brought  upon  a  mortgage  executed  by  the 
defendant  Quinlan  to  the  plaintiff,  the  defendant  Shears  be- 
ing the  mortgagor's  tenant. 

The  defendants  both  appeared  and  defended  for  the  whole 
premises,  but  being  called  at  the  trial,  which  took  place  at 
Picton,  before  Richards,  J.,  they  did  not  answer,  and  judg- 
ment was  entered  for  the  plaintiff  under  the  Ejectment 
Act. 

Hector  Cameron  moved,  on  the  part  of  the  defendants,  to 
have  the  entry  of  the  record  and  the  verdict,  and  all  proceed- 
ings subsequent  to  the  service  upon  the  plaintiff  of  a  notice 
of  confession  of  the  plaintiff's  title,  set  aside  for  irregular- 
ity, on  the  ground  that  the  plaintiff  could  not  legally  proceed 
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in  his  action  after  such  notice.  He  cited  Consol.  Stats.  U. 
C,  ch.  27,  sec.  45. 

Richards,  Q.  C,  shewed  cause,  and  cited  Ch.  Arch.  Prac. 
212 ;  Lofft  232 ;  Rule  of  Court  135. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment 
of  the  court,  delivered  by 

Robinson,  C.  J. — The  case  was  called  on  and  a  verdict 
taken  on  the  30th  of  October  last.  Tlje  defendant  Quinlan 
took,  as  he  swears,  a  notice  of  confession  to  the  plaintiff,  not 
to  his  attorney,  on  the  evening  of  the  29th,  and  the  plaintiff 's 
residence  was  about  thirty  miles  from  Picton,  where  the 
assizes  were  to  be  held. 

The  plaintiff 's  attorney  had  left  on  the  29th  of  October 
for  Picton,  and  he  swore  that  he  knew  nothing  of  the  con- 
fession being  given  till  after  the  verdict  had  been  taken. 

After  reading  the  affidavits  on  both  sides  we  do  not  think 
we  should  be  justified  in  determining  that  the  plaintiff's 
attorney  had  acted  unfairly  in  the  case.  The  attorney  for 
the  defendant  Quinlan  had  refused  to  admit  the  mortgage 
upon  notice.  So  long  before  the  trial  as  the  18th  of  Sep- 
tember the  notice  of  trial  had  been  served,  and  the  defend- 
ants had,  therefore,  ample  time  to  have  given  the  confession 
long  enough  before  the  assizes,  which  opened  on  the  30th  of 
October,  to  have  rendered  unnecessary  these  proceedings  of 
which  they  complain.  If  their  object  was  to  save  costs  by 
allowing  the  plaintiff  to  get  judgment  without  the  necessity 
of  going  to  trial,  the  defendants  should  have  served  the  no- 
tice of  confession  not  on  the  plaintiff,  but  on  his  attorney, 
who  was  conducting  the  suit,  and  it  should  have  been  served 
in  time  to  stop  the  proceeding  to  trial. 

The  45th  clause  of  the  Ejectment  Act,  (Consol.  Stats.  U. 
C,  ch.  27,)  contains  nothing  that  should  deprive  the  plaintiff 
in  this  case  of  his  costs,  but  the  contrary ;  and  upon  the 
facts  appearing  in  the  affidavits  it  would  be  unreasonable  that 
the  plaintiff  should  lose  the  costs  of  preparing  for  trial,  or 
of  the  trial,  or  entering  judgment  on  the  confession,  because 
a  notice  of  the  confession  had  been  served  on  the  evening  of 
the  29th  of  October,  at  Picton,  thirty  miles  from  the  town 
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where  the  assizes  were  to  be  opened  the  next  day,  and 
served  not  upon  the  attorney  but  upon  the  client,  who 
would  probably  know  nothing  of  the  meaning  of  such  a 
proceeding.  It  is  sworn  that  the  verdict  was  taken  on  the 
next  day  for  the  plaintiff  without  knowledge  on  the  part  of 
the  attorney  that  such  a  notice  had  been  served,  or  that  a 
confession  had  been  given. 

Rule  discharged  with  costs. 


Jane  Steen  v.  Elizabeth  Steen. 

Ejectment — Judgment  by  default — Action  for  mesne  profits — Proof  of  ouster. 

The  plaintiff  being  tenant  in  common  "with  defendant  (her  mother)  and  a 
sister,  lived  on  the  place  with  them  until  March,  1859,  when  she  left  of 
her  own  accord.  The  mother  wrote  inviting  her  to  return,  which  she 
refused  to  do,  and  in  April,  1860,  she  brought  an  action  of  ejectment  as 
tenant  in  common  against  both  of  her  co-tenants,  in  which  she  obtained 
judgment  for  default  of  appearance  in  October,  but  never  took  possession. 
In  March,  1861,  she  sued  for  mesne  profits,  and  defendant  pleaded  not 
guilty. 

Held,  that  the  judgment  in  ejectment  was  not  conclusive  proof  of  ouster : 
that  the  plaintiff  iiad  never  in  fact  been  so  kept  out  of  possession  as  to 
make  defendant  liable  in  trespass  ;  and  that  she  could  therefore  recover 
only  the  costs  of  the  ejectment. 

This  was  an  action  for  mesne  profits,  after  judgment  in 
ejectment,  tried  at  Goderich,  before  RoMnson^  C.  J.  The 
defendant  pleaded  not  guilty. 

An  exemplification  of  judgment  in  ejectment  was  put  in, 
between  the  plaintiff  and  defendant,  in  the  Court  of  Common 
Pleas,  entered  on  the  15th  of  October,  1860.  Action  brought 
on  the  12th  of  April,  1860. 

The  following  was  the  evidence  for  the  plaintiff : 

Creorge  Low.— Knoy^s  the  parties ;  defendant  has  been 
living  in  the  possession  of  the  land  in  question,  south  half  of 
26,  11th  concession,  McKillop.  She  has  been  seven  years  a 
widow.  The  judgment  was  in  case  of  plaintiff  as  tenant  in 
common  against  defendant  and  another,  each  entitled  to  a 
third.  Defendant  left  the  place  on  the  2nd  of  March,  1859. 
Jane  Steen  had  lived  on  the  place  with  defendant's  family. 
Plaintiff  and  defendant,  and  a  sister  of  plaintiff,  all  lived 
together  for  a  time ;  then  the  plaintiff  left,  and  Elizabeth, 
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defendant,  remained.  Never  heard  that  defendant  paid 
plaintiff  any  of  the  profits  of  the  farm.  The  sister  of  the 
plaintiff  lives  on  the  place  still.  About  thirty  acres  are 
cleared,  worth  ten  shillings  an  acre  yearly  rent. 

George  Sparling. — Jane  left  in  February  or  March,  1859  ; 
thinks  defendant  made  more  out  of  this  place  than  ought  to 
support  her  house  ;  thinks  it  worth  $105  a  year  rent.  De- 
fendant has  two  sons  grown  up  ;  one  stays  on  the  place  and 
works  for  defendant ;  his  work  worth  £25  or  £30  a  year. 
Land  there  rents  for  $2  to  $3.  Perhaps  one-third  of  the 
thirty  acres  clear  of  stumps,  and  part  of  it  never  ploughed, 
perhaps  one-third. 

Bill  of  costs  in  ejectment  put  in  and  admitted,  £3  7s.  6d. 

The  following  was  the  evidence  for  the  defence  : 

James  Beaty, — Is  a  son  of  defendant,  Mrs.  Steen,  by 
first  marriage.  Witness  and  his  full  sister,  mother  and  her 
two  daughters  by  second  marriage,  all  lived  on  the  place. 
Witness  worked  the  farm.  It  did  not  keep  them  all ;  witness 
worked  out ;  it  is  not  worth  more  than  $50  a  year.  Used 
to  keep  a  team  and  a  man  to  work  it.  Plaintiff  left  in  March, 
1859,  of  her  own  accord.  Witness  delivered  to  plaintiff  a 
letter  of  the  28th  of  March,  1860,  written  by  defendant, 
inviting  her  to  come  and  live  on  the  land,  but  that  she 
could  not  divide  the  land  because  her  daughter  was  a  minor. 
Plaintiff  was  about  21  when  she  left.  This  action  was 
brought  on  the  15th  of  March,  1861. 

John  Beaty. — Plaintiff  went  to  Low's  to  live,  and  after- 
wards to  Sparling's,  when  she  left.  Defendant  took  good 
care  of  plaintiff  while  defendant  lived  on  the  place.  Thinks 
the  land  not  worth  more  10s.  an  acre  for  the  cleared  land. 
Plaintiff  has  not  taken  any  possession  since  ejectment. 

George  Leesley. — Boarded  with  defendant  from  March, 
1859,  till  December,  1859.  Plaintiff  was  used  as  well  as 
any  of  the  others  of  the  family.  The  farm  worth  about  $2  an 
acre  for  the  cleared  land.  Plaintiff  went  out  of  possession  in 
March,  1859  ;  the  ejectment  brought  in  April,  1860. 

James  Beaty ^  re-called. — I  told  plaintiff  that  her  mother 
invited  her  to  come  back  if  she  pleased  ;  she  said  she  would 
not  go  and  live  there. 
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G-eorge  Sparling. — Plaintiff  told  witness  that  she  would 
not  go  back,  because  she  was  afraid  of  her  life — afraid  of 
violence. 

The  learned  Chief  Justice  told  the  jury  that  the  plaintiff  was 
entitled  to  her  bill  of  £3  7s.  6d. ;  and  as  to  her  right  to 
mesne  profits,  that  while  she  lived  on  this  small  piece  of  land, 
and  was  supported  out  of  it,  she  must  have  enjoyed  her  full 
third  of  the  rents  and  profits  ;  but  as  to  the  two  years  since 
she  left,  if  she  left  voluntarily  and  declined  to  go  back  when 
asked  he  could  not  say  that  she  had  a  right  to  sue  for  the 
rents  and  profits  ;  but  he  would  leave  it  to  the  jury  on  the 
evidence  to  say  whether  she  left  voluntarily  or  not :  that  her 
claim  could  only  be  to  one-third  of  the  rents  at  any  rate,  for 
the  two  years ;  and  he  asked  the  jury  to  say,  if  they  gave  any 
thing,  how  much  for  the  two  years. 

They  found  a  verdict  for  the  plaintiff  .£3  7s.  6d.,  for  the 
costs,  and  that  the  plaintiff  should  have  five  pounds  a  year 
for  her  profits  for  the  two  years,  making  in  all  £13  10s.  6d. 
This  verdict  was  taken  subject  to  the  opinion  of  this  court. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  was  entitled  to  hold  her  verdict  for  the  sum  recovered 
or  any  part  of  it.  If  for  the  whole,  then  the  verdict  for  the 
plaintiff  was  to  stand.  If  only  for  part,  then  to  be  reduced 
accordingly.  If  for  nothing  at  all,  then  a  verdict  to  be 
entered  for  defendant. 

B,  A.  Harrison,  for  the  plaintiff,  cited  Wilkinson  v. 
Kirby,  15  C.  B.  430 ;  Litchfield  v.  Ready,  5  Ex.  939  ; 
Doe  V.  Filliter,  13  M.  &  W.  47. 

Bichards,  Q.  C,  contra,  cited  Stedman  v.  Smith,  8  E.  & 
B.  1 ;  Murray  v.  Hall,  7  C.  B.  441 ;  Mayhew  v.  Herrick,  7 
G.  B.  229  ;  Higgins  v.  Thomas,  8  Q.  B.  908 ;  Wilkinson  v. 
Haygarth,  12  Q.  B.  837. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  a  pity  that  the  plaintiff  brought  this  action,  as  the 
effect  could  only  be  to  harrass  her  mother,  without  the  pros- 
pect of  any  substantial  benefit  to  herself.  Since  she  became 
tenant  in  common  with  her  mother,  this  defendant,  and  with 
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a  sister  of  the  plaintiff,  and  two  other  members  of  the  family ; 
they  three  lived  together  on  this  small  farm,  which  was  not 
sufl5cient  for  the  comfortable  support  of  them  all,  and  she 
undoubtedly  received  from  the  estate,  while  she  thus  lived 
on  it,  more  than  one  third  of  the  profits. 

In  March,  1859,  the  plaintiff  left  the  place  of  her  own 
accord,  and  the  defendant  invited  her  by  letter  to  return  and 
live  with  the  family  on  the  place,  telling  her  that  it  was  out 
of  her  power  to  pay  her  in  money  out  of  so  small  a  property, 
and  that  she  could  not  divide  the  land,  so  as  to  give  the  plain- 
tiff a  certain  portion,  till  her  sister  came  of  age.  The  plain- 
tifi*  declined  to  go  back  and  live  on  the  place,  and  the  case  of 
Ibbs  V.  Richardson,  (9  A.  &  E.  853,)  shews,  what  indeed  is 
too  plain  to  be  doubted,  that  she  could  only  recover  damages 
as  for  a  trespass  for  such  period  of  time,  if  any,  during 
which  she  was  actually  kept  out  of  possession.  We  do  not 
see  that  she  can  properly  be  said  to  have  been  in  fact  kept 
out  of  possession  at  any  time.  She  may  have  had  good 
reason  for  not  being  willing  to  return,  but  at  any  rate  she 
chose  not  to  do  so.  When  she  brought  the  ejectment  the 
defendant  made  no  defence,  but  let  her  take  judgment,  never 
disputing  her  right  to  enter,  and  since  the  recovery  in  eject- 
ment the  plaintiff  has  taken  no  steps  to  obtain  possession, 
though  she  could  have  entered  at  any  time. 

The  ejectment  was  brought  in  April,  1860,  and  judgment 
obtained  on  it  in  October,  1860.  This  action  was  brought  on 
the  15th  of  March,  1861,  and  tried  in  October,  1861.  By 
allowing  judgment  to  go  by  default  it  is  contended  the  defen- 
dant is  not  in  a  situation  to  deny  ouster  any  more  than  title, 
and  that,  therefore,  whatever  might  have  been  the  case  other- 
wise, the  estoppel  must  prevail,  and  that  the  plaintiff  has  a 
right  to  recover  damages  as  if  there  had  been  an  exclusive 
possession  held  by  the  defendant  against  the  will  of  the 
plaintiff. 

It  seems  to  us  that  this  does  not  follow,  especially  when 
the  trespass  is  denied  by  the  plea  of  not  guilty,  and  the  judg- 
ment in  ejectment  is  not  replied  by  way  of  estoppel,  though 
it  would  have  been  evidence  of  title  if  that  had  been  denied. 
The  judgment  could  be  in  that  case  no  more  than  primd  facie 
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evidence  of  possession  by  defendant,  and  it  would  be  open  to 
the  defendant  to  prove  what  the  facts  as  to  possession  were : 
that  is,  when  and  under  what  circumstances  she  held  it,  and 
for  how  long  a  time. 

If  the  plaintiff  had  a  right  to  damages  for  being,  as  she 
alleges,  kept  out  of  possession,  it  could  only  be  from  the  8th 
of  April,  1860,  when  she  brought  her  ejectment,  till  she  got 
judgment,  for  she  might  have  entered  after  that  when  she 
pleased,  by  taking  out  the  writ. 

But  we  think  she  was  entitled  on  the  evidence  to  no  sub- 
stantial damages  for  keeping  her  out  of  possession,  for  she 
was  never  in  fact  so  kept  out  as  to  subject  defendant  to  an 
action  as  a  trespasser.  For  the  costs  we  think  the  plaintiif 
could  maintain  an  action.  Mr.  Gray,  in  his  treatise  on  costs, 
says,  that  under  the  new  Ejectment  Act  in  England,  which 
in  this  respect  resembles  ours,  if  no  appearance  be  entered, 
so  that  the  claimant  obtains  judgment  for  non-appearance, 
the  act  does  not  give  the  claimant  a  right  to  judgment  for 
costs,  and  that  it,  no  doubt  intentionally,  leaves  him  to  recover 
them  in  the  action  for  mesne  profits  as  heretofore,  (a) 

In  our  opinion  the  plaintiff  should  have  a  verdict  for  the 
costs,  c£3  7s.  6d.,  added  to  a  shilling  as  nominal  damages  for 
the  trespass. 

Rule  accordingly. 


(fit)  Mayne  on  Damages,  254;  Doe  v.  Challis,  17  Q  B.  166  ;  Wilkinson  v. 
Kirby,  16  C.  B.  430;  Ibbs  v.  Richardson,  9  A.  &  E.  853  ;  Ive  v.  Scott,  9 
Dowl.  993  ;  Roec,  N.  P.,  *'  Mesne  Profits." 
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The  Corporation  of  the  County  of  Perth  v.  McGregor. 

Bill  of  exchange — Form  of— Contingency — Right  of  action. 

The  Municipal  Council  of  the"]  In  the  Queen's  Bench.  « 

County  of  Perth — Plaintiffs,  !  % 
V.  [  Please  pay  Egerton  F.  Ryerson,  Esq.,§ 

Thomas  Smith — Defendant.  J  attorney  for  the  plaintiff  in  this  cause,"^  . 
the  sum  of  one  hundred  and  twenty-five  pounds,,  on  account  of  the^  » 
plaintiffs'  claim  in  this  suit.  William  Smith.  - 

Dated  this  20th  August,  1856.  g 
To  Alexander  McGregor,  Esq.,     )  < 
County  Treasurer.  / 

Held,  not  a  bill  of  exchange,  the  amount  payable  being  dependent  upon  the 
continuance  of  the  plaintiffs'  claim  in  the  suit,  and  therefore  subject  to  a 
contingency. 

Ueld,  also,  that  if  a  bill,  the  attorney  only  could  sue  upon  it  as  payee,  not 
the  plaintiffs  in  the  suit  named  in  it. 

The  plaintiffs  declared  that  one  William  Smith,  on  the  20th 
of  August,  1856,  by  his  bill  of  exchange  now  over-due, 
directed  to  the  defendant,  required  the  defendant  to  pay  to 
the  plaintiffs  £125,  and  that  the  defendant  accepted  but  did 
not  pay  the  same. 

Defendant  denied  the  making  and  acceptance. 

At  the  trial,  at  Stratford,  before  Burns,  J.,  the  following 
instrument  was  produced  to  support  the  declaration. 

The  Municipal  Council  of  ^        In  the  Queen's  Bench.  ^ 
the  County  of  Perth,      |  g 
Plaintiffs,    !    Please  pay  Egerton  Ryer-  g 
V.  i  son,  Esq.,  attorney  for  theo 

Thomas  Smith,  |  plaintiffs  in  this  cause,  the^ 

Defendant.  J  sum  of  one  hundred  and  . 
twenty-five  pounds  on  account  of  the  plaintiffs  claim  in^  8 
this  suit.  ^ 

William  Smith. 
Dated  this  20th  August,  A.  D.,  1856. 
To  Alexander  McGregor,  Esq.,  "I 
County  Treasurer.  J 

It  was  objected  that  this  was  not  a  bill  of  exchange  on 
which  the  plaintiffs  could  sue,  and  a  verdict  was  taken  for  the 
defendant,  with  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict,  in  their  favour. 

Kingsmill  obtained  a  rule  nisi  accordingly. 
C.  Robinson  shewed  cause,  and  cited  Addison  on  Con- 
tracts 618. 
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Adam  Crooks  supported  the  rule,  citing  Liversidge  v. 
Broadbent,  4  H.  &  N.  603 ;  Megginson  v.  Harper,  2  Cr.  & 
M.  322;  Addison  on  Contracts,  688. 

There  were  also  other  counts  and  pleas  upon  the  record, 
upon  which  the  court  held  that  the  evidence  shewed  the 
defendant  to  be  entitled  to  a  verdict  upon  the  merits,  but  this 
part  of  the  case  involved  no  point  of  law,  and  is  therefore 
omitted  here. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  paper  sued  upon  cannot  be 
held  to  be  a  bill  of  exchange  in  favour  of  these  plaintiffs. 
It  was  an  order  drawn  on  the  defendant,  "  County  Trea- 
surer," by  one  William  Smith,  directing  the  defendant  to  pay 
to  Egerton  Ryerson,  attorney  for  the  plaintiffs,  £125,  on 
account  of  the  plaintiffs'  claim,  in  a  suit  of  these  plaintiffs 
against  Thomas  Smith.  The  payee  is  the  person  named  in 
it,  and  though  the  money  is  mentioned  to  be  on  account  of 
the  plaintiffs'  claim  in  a  suit  against  Thomas  Smith,  a  person 
who  was  no  party  to  the  bill,  yet  that  does  not  make  these 
plaintiffs  (the  corporation)  the  payees  of  the  bill,  though  it 
shews  that  Mr.  Ryerson  when  he  received  it  would  hold  it 
in  trust  for  them,  if  indeed  he  had  not  previously  advanced 
the  money  to  them,  or  had  not  advanced  it  in  the  mean- 
time. 

And  we  do  not  think  that  the  writing  is  in  its  form  a  bill 
of  exchange,  because,  being  entitled  in  a  certain  cause  of  the 
Corporation  v.  Thomas  Smith,  it  expresses  that  the  money 
when  paid  will  be  on  account  of  the  plaintiffs'  claim  against 
Thomas  Smith.  Now  if  from  any  cause  before  the  bill  was 
paid  the  plaintiffs'  claim  against  Thomas  Smith  should  have 
been  cancelled  in  the  whole  or  in  part,  the  .£125  could  not 
be  claimed  by  the  plaintiffs  under  that  order,  and  the  bill, 
therefore,  to  call  it  such,  seems  to  us  to  be  subject  to  a 
contingency  which  is  inconsistent  with  the  character  of  a  bill 
of  exchange. 

Rule  discharged,  (a) 


(a)  See  Cramlington  v.  Evans,  1  Show.  4,  S.  C.  2  Vehtr.  307. 
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In  RE  Keenahan  and  Preston. 

Appeal  from  county  court — Mandarmis. 

A  county  court  judge  refused  to  certify  the  papers  for  appeal,  because  the 
bond  was  not  conditioned  to  abide  by  the  decision  of  the  court  above,  as 
the  statute  requires.  The  plaintiff,  who  desired  to  appeal,  then  applied 
for  a  mandamus,  contending  that  this  part  of  the  condition  was  unneces- 
sary, as  only  costs  could  be  in  question ;  but  the  court  refused  to  interfere. 

McNabb  obtained  a  rule  nisi  for  a  mandamus  to  the  judge 
of  the  county  court  of  Ottawa,  to  certify  an  appeal.  Cause 
was  not  shewn. 

The  action  was  brought  for  not  returning  a  conviction 
made  by  the  defendant  as  a  magistrate.  On  demurrer  to 
the  declaration  judgment  was  given  for  the  defendant,  from 
which  the  plaintiff  desired  to  appeal. 

The  objection  which  induced  the  learned  judge  to  decline 
certifying  was  that  the  bond  which  had  been  executed  for 
the  purpose  of  the  appeal,  according  to  the  68th  section  of 
"  The  County  Courts  Act,"  Consol.  Stats.  U.  C,  ch.  15,  did 
not  make  it  one  of  the  terms  of  the  condition  that  the  appel- 
lant would  abide  by  the  decision  of  the  court  appealed  to. 

The  party  desirous  of  appealing  contended  that  that  was 
not  necessary  in  this  case,  because  the  appeal  only  regarded 
costs. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  aflSdavits  filed  in  support  of  this 
application  for  a  mandamus,  and  have  determined  to  dis- 
charge the  rule. 

"  The  County  Courts  Act,"  sec.  68,  requires  that  the 
bond  given  by  the  party  desirous  of  appealing  shall  contain 
as  one  of  the  terms  in  the  condition,  that  the  party  appeal- 
ing shall  "abide  by  the  decision  of  the  cause  by  the  court  to 
be  appealed  to,"  and  this  without  making  any  distinction 
between  the  cases  of  a  plaintiff  or  defendant  appealing. 
This  bond  contains  no  such  words,  though  the  legislature 
has  required  them  to  be  inserted. 

It  is  argued  that  they  are  unnecessary  in  this  case,  because 
it  is  the  plaintiff  who  appeals,  but  that  is  not  alone  a  good 
reason  for  omitting  that  part  of  the  condition,  for  a  defend- 


462 


queen's  bench,  HILARY  TERM,  25  VIC,  1862. 


ant  in  actions  for  money  demands  may  on  a  plea  of  set-off 
have  a  nonsuit  in  his  favour  for  a  considerable  amount. 
This,  it  is  true,  is  not  such  a  case.  It  is  not  necessary  fov 
us  to  say  whether  such  a  bond  might  or  might  not  with  pro- 
priety have  been  accepted. 

The  learned  judge  finding  it  deficient  in  what  the  statute 
positively  requires,  thought  he  ought  not  to  receive  it,  and 
we  shall  not  command  him  to  disregard  or  dispense  with  the 
act.  We  should  be  encouraging  unnecessary  deviations 
from  prescribed  forms  by  doing  so,  and  should  be  interfering 
improperly  with  the  discretion  of  the  judge.  The  writ  of 
mandamus  is  a  remedy  for  compelling  parties  to  carry  a  pro- 
vision of  a  statute  into  effect,  not  for  compelling  him  \o 
violate  a  statute,  even  in  point  of  form. 

We  discharge  the  rule,  but  not  with  costs,  as  no  cause  has 
been  shewn  and  no  costs  incurred. 

Rule  discharged. 


DUSENBURY  V.  PaLMATIER. 

Bond — Description  of  land — Ejectment — Estoppel. 

The  plaintilf  owned  part  of  lot  7,  and  agreed  verbally,  in  1859,  to  buy  from 
one  M.  two  acres  more  adjoining  on  the  north,  of  which  he  went  into 
possession.  In  1860  M.  gave  to  defendant  a  bond  to  convey  to  him  thirty 
acres  of  the  lot,  more  or  less,  describing  it  as  "  all  that  part  of  the  said 
lot  number  seven  lying  north  of  the  land  owned  by  J.  D."  the  plaintiff", 
"and  south  of  the  road  through  said  lot  to  Cramahe  Hill."  He  after- 
wards conveyed  the  two  acres  to  the  plaintiff",  who  then  brought  eject- 
ment. M.  swore  upon  the  trial,  that  these  two  acres  were  not  intended  to 
be  included  in  the  bond  to  defendant,  but  were  looked  upon  as  part  of  the 
plaintiff's  land  referred  to  in  it,  and  that  defendant  had  without  them 
his  full  thirty  acres. 

Held,  that  the  plaintiff  must  recover,  for,  first,  the  bond,  under  the  circum- 
stances, should  be  construed  as  referring  to  all  the  land  in  plaintiff's 
visible  possession  as  owner,  thus  excluding  the  two  acres ;  and,  secondly, 
the  deed  at  all  events  vested  the  legal  title  in  the  plaintiff,  and  defendant's 
equitable  right  under  the  bond  could  afford  no  defence. 

Ejectment  for  part  of  lot  17,  in  the  8th  concession  of 
Brighton. 

At  the  trial,  at  Cobourg,  before  Richards,  J.,  it  appeared 
that  one  Peter  C.  Maybee  was  the  owner  of  a  portion  of  lot 
7,  which  included  the  land  claimed  by  the  plaintiff  in  this 
action,  being  about  two  acres.  On  the  15th  of  February^ 
1860,  he  gave  a  bond  to  the  defendant  to  convey  to  him 
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thirty  acres  of  the  lot,  more  or  less,  calling  it  "  all  of  that  part 
of  the  said  lot  number  7,  lying  north  of  the  land  owned  by 
John  Dusenbury,  and  south  of  the  road  through  the  said  lot 
to  Cramahe  Hill." 

At  that  time  Dusenbury  owned  the  south-east  corner  of 
that  lot  7,  about  fifty  acres,  and  he  had  verbally  bargained 
with  Maybee  in  1859  to  buy  of  him  two  acres  more  of 
lot  7,  immediately  adjacent  on  the  north  to  the  fifty  acres  he 
already  owned ;  but  Maybee  had  given  Dusenbury  no  deed 
of  it,  nor  an^  writing.  These  were  the  two  acres  in  ques- 
tion, and  at  the  time  of  the  execution  of  the  bond  they  were 
in  the  possession  of  the  plaintiff,  and  had  been  partially 
enclosed  by  him. 

Maybee  was  a  witness  on  the  trial,  and  he  swore  that,  look- 
ing upon  these  two  acres  as  Dusenbury's  land,  having  sold 
them  to  him,  though  they  were  not  yet  conveyed,  he  referred 
to  Dusenbury's  land  in  the  description  in  the  bond  given  to 
the  defendant  meaning  to  include  them  in  Dusenbury's  land 
thus  referred  to,  and  that  the  thirty  acres  sold  to  the  defen- 
dant should  begin  at  the  limit  of  Dnsenhuvy's  fifty -two  acres  : 
that  is,  should  exclude  the  two  acres  in  question,  which  he 
swore  he  did  not  sell  to  the  defendant  under  that  bond.  He 
swore  also  that  the  defendant  had  fully  thirty  acres  without 
these  two  acres. 

Afterwards,  on  the  7th  of  March,  1861,  Maybee  sold  and 
conveyed  by  deed  to  the  plaintiff  the  two  acres  in  question, 
in  pursuance  of  his  bargain  made  with  him  in  October 
1859. 

The  condition  of  the  bond  to  the  defendant  was,  that 
Maybee  would  convey  the  thirty  acres  to  him  on  his  making 
certain  payments  by  annual  instalments,  the  last  of  which 
would  fall  due  in  May,  1865.  In  the  bond  it  was  provided 
that  the  defendant  might  enter  into  possession  of  the  thirty 
acres  and  enjoy  them,  but  that  time  should  be  of  the  essence 
of  the  contract  for  sale,  and  that  in  case  any  of  the  instal- 
ments should  remain  unpaid  for  fifteen  days,  then  that 
Maybee  might  re-enter,  and  all  payments  made  to  him  should 
be  forfeited. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
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defendant,  reserving  leave  to  tlie  plaintiff  to  move  to  have  a 
verdict  entered  in  his  favour,  if  the  court,  drawing  all  such 
inferences  as  the  jury  might,  should  think  he  was  entitled  to 
to  recover. 

Hector  Cameron  obtained  a  rule  nisi  accordingly. 

Armour  shewed  cause,  and  cited  Doe  dem.  Preedy  v. 
Holtom,  4  A.  &  E.  76  ;  Doe  dem.  Norton  v.  Webster,  12 
A.  &  E.  442 ;  Miller  v.  Travers,  8  Bing.  254 ;  Arnold  v. 
Buller,  15  U.  C.  R.  255;  Perritt  v.  Arnold,  11- C.  P.  413; 
Palmer  v.  Newell,  20  Beav.  32. 

Moss  supported  the  rule,  and  cited  Doe  dem.  Freeland  v. 
Burt,  1  T.  K  701 ;  Robertson  v.  French,  4  East  135 ;  Tay 
Ev.  p.  951,  note ;  Goldshede  v.  Swan,  1  Ex.  158. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  make  out  very  satisfactorily  from  the  evidence 
whether  Maybee  had  really  sold  to  the  plaintiff — that  is,  had 
agreed  to  sell  to  him— the  two  acres  in  October,  1859,  and 
whether  he  never  before  or  after  agreed  to  sell  the  same  two 
acres  to  the  defendant  or  not.  He  may  not  have  acted 
justly  by  the  defendant,  and  some  parts  of  his  testimony 
seem  at  variance  with  other  parts,  but  he  does  state  that  he 
sold  to  the  plaintiff  the  two  acres,  and  that  he  deducted  $50 
from  the  sum  that  defendant  would  otherwise  have  paid  him 
on  account  of  these  two  acres  having  been  before  sold  to 
the  plaintiff.  There  is  other  evidence  also  which  seems  to 
prove  that  the  defendant  well  knew  he  was  not  to  get  the 
two  acres  in  the  tract  which  Maybee  bound  himself  to  con- 
vey to  him.  Looking  at  all  the  facts  proved,  we  think  we 
should  construe  the  words  in  the  bond,  "  north  of  the  land 
owned  hy  John  Dunsenbury^'  as  meaning  the  land  in  his 
visible  possession  as  owner,  and  so  excluding  the  two  acres 
from  the  tract  described  in  the  bond. 

But  at  any  rate  the  plaintiff  in  our  opinion  was  entitled  to 
recover,  for  the  deed  made  to  him  by  Maybee  clearly  and 
expressly  conveys  this  land,  which  Maybee  then  owned,  and 
was  therefore  able  to  convey,  notwithstanding  the  equitable 
interest  which  the  defendant  would  have  in  the  land  if  the 
bond  had  clearly  covered  it. 
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Though  Maybee  might  have  been  unable  to  dispossess  the 
defendant,  in  consequence  of  the  condition  in  the  bond,  by 
which  he  agreed  that  the  defendant  might  enter  and  possess 
till  he  paid,  yet  that  would  be  an  estoppel  only  acting  upon 
Maybee  himself,  who  gave  that  bond;  it  vested  no  legal 
interest  in  the  defendant.  A  court  of  equity  might  protect 
defendant  if  he  were  punctual  in  his  payments,  but  the  de- 
fendant had  no  estate  that  he  could  set  up  against  the  plain- 
tiff, for  we  take  it  to  be  clear  that  an  equitable  title  is  no 
defence  in  ejectment,  (a) 

According  to  the  evidence,  however,  the  defendant  would 
have  no  more  remedy  in  equity  than  at  law,  for  it  appears 
that  the  bond  was  really  not  intended  to  include  these  two 
acres,  and  that  there  was  just  reason  why  it  should  not  have 
included  it. 

The  rule  to  enter  a  verdict  for  the  plaintiflf  should  in  our 
opinion  be  made  absolute. 

Rule  absolute. 


Campbell  v.  Holmes. 

Pleading — Estoppel  hy  former  judgment. 

Declaration,  that  in  consideration  that  the  plaintiflf,  for  the  accommodation 
of  the  defendant,  would  sign  a  certain  promissory  note  made  by  C.,  paya- 
ble to  the  defendant,  for  £100,  defendant  promised  to  obtain  and  deliver 
to  the  plaintiff  accounts  due  to  C.  by  different  persons  to  that  amount,  as 
security :  that  the  plaintiflf  signed  the  note,  but  the  defendant  did 
not  obtain  the  accounts  ;  by  reason  whereof  the  plaintiflf  was  obliged  to 
pay  the  note,  with  interest,  and  the  costs  of  a  suit  brought  by  the  defen- 
dant thereon. 

Defendant  pleaded,  by  way  of  estoppel,  that  in  the  suit  by  him  on  the  note 
this  plaintiflf  pleaded  as  a  defence  the  same  agreement  now  declared  upon  : 
that  issue  having  been  taken  thereon  the  jury  found  that  no  such  agree- 
ment was  made,  and  that  judgment  entered  on  that  verdict  still  remained 
in  force. 

Held,  on  demurrer,  a  good  defence. 

McLean,  J.,  dissented,  on  the  ground  that,  as  the  agreement  could  have 
formed  no  defence  to  the  action  on  the  note,  the  verdict  on  an  immaterial 
plea  formed  no  estoppel ;  and  that  the  declaration  was  bad,  for  the  dam- 
age alleged  did  not  arise  from  the  non-delivery  of  the  accounts  promised, 
but  from  the  non-payment  of  the  note. 

The  declaration  set  out  that  in  consideration  that  the 
plaintiff,  for  the  accommodation  and  at  the  request  of  the 
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defendant,  would  as  maker  sign  a  promissory  note  for  .£100, 
made  by  George  Campbell  and  Thomas  Campbell,  payable 
to  the  defendant,  he,  the  defendant,  promised  the  plaintiff 
to  obtain  accounts  that  were  then  due  by  different  persons  to 
the  said  George  and  Thomas  Campbell,  amounting  to  £100,  and 
give  the  same  to  the  plaintiff  as  security  for  so  signing  :  that 
the  plaintiff  signed  the  note  and  delivered  it  to  the  defendant, 
yet  the  defendant,  not  regarding  his  said  promise,  did  not 
nor  would  obtain  and  deliver  the  said  accounts  to  the  said 
plaintiff,  but  wholly  neglected  and  refused  so  to  do  ;  and  that 
by  means  and  in  consequence  of  such  neglect  and  refusal  the 
plaintiff,  as  such  maker  of  the  said  promissory  note,  was 
called  upon  and  forced  and  obliged  to  pay,  and  did  then  pay 
to  the  said  defendant  the  said  sum  of  money  in  the  said 
promissory  note  specified,  together  with  certain  interest 
thereon,  and  the  costs  of  a  certain  action  before  then  brought 
in  Her  Majesty's  Court  of  Queen's  Bench  on  the  said  pro- 
missory note  by  the  said  defendant  against  the  plaintiff,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £135  16s.  2d. ;  and  thereby  also  the  plaintiff  sus- 
tained and  incurred,  and  became  liable  to  pay  and  did  pay, 
divers  costs  and  expenses,  amounting,  to  wit,  to  the  sum  of 
X23  6s.  2d.  in  and  about  the  settling  and  putting  an  end  to 
the  said  action ;  and  by  means  of  the  said  several  promises 
the  plaintiff  hath  been  and  is  damnified  to  the  amount 
thereof. 

Plea,  that  the  plaintiff  ought  not  to  be  admitted  to  say  that 
the  defendant  promised  the  plaintiff  to  obtain  the  accounts  in 
the  said  declaration  mentioned,  and  give  the  same  to  the  plain- 
tiff as  therein  alleged,  because  the  defendant  says  that  after 
the  passing  of  the  Common  Law  Procedure  Act,  and  before 
the  commencement  of  this  suit,  the  now  defendant  impleaded 
•the  now  plaintiff  in  an  action  in  this  honourable  court,  and 

.  afterwards  declared  in  the  said  action  ;  and  in  his  declaration, 
according  to  the  course  and  practice  of  this  court,  complained 

-  that  the  now  plaintiff  on  the  first  day  of  April,  1859,  by  his 
promissory  note  then  overdue,  promised  to  pay  the  now  defen- 
dant $400,  with  interest  after  the  rate  of  twelve  per  cent,  per 
annum,  one  day  after  date,  but  did  not  pay  the  same  :  that 
afterwards  the  now  plaintiff  by  his  attorney  pleaded  in  the 
said  action,  that  on  the  first  day  of  April,  1859,  the  promis- 
sory note  in  the  declaration  in  the  said  action  mentioned  was 
made,  and  to  the  now  defendant  delivered,  by  George  Camp- 
bell and  Thomas  Campbell,  sons  of  the  now  plaintiff,  for 
the  sum  of  £100,  payable  one  day  after  date :  that  after- 
wards, after  the  making  of  the  said  promissory  note  in  the 
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declaration  in  the  said  action  mentioned,  and  after  the  same 
became  due  and  payable,  it  was  understood  and  agreed  by 
and  between  the  now  defendant  and  the  now  plaintiff,  that  in 
consideration  that  the  now  plaintiff  would  sign  the  said  pro- 
missory note,  in  the  declaration  in  the  said  action  mentioned, 
then  that  the  now  defendant  would  within  a  reasonable  time 
procure  and  deliver  to  him,  the  now  plaintiff,  certain  accounts 
and  claims  for  collection,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  £100,  then  in  the  possession  of  the  said  sons  of 
the  now  plaintiff.  The  defendant  then  averred  that  the  pro- 
missory note,  and  the  agreement  and  accounts,  in  said  plea 
and  in  the  declaration  in  this  case  mentioned,  were  the  same: 
that  the  plaintiff  took  issue  upon  the  said  plea  :  that  the 
jury  upon  the  trial  found  that  it  was  not  so  agreed  as  in  the 
said  plea  alleged,  and  that  the  plaintiff  did  not  sign  the  said 
note  upon  the  consideration  therein  stated  ;  and  that  upon 
such  verdict  judgment  was  entered,  which  still  remained  in 
full  force ;  wherefore  defendant  prayed  judgment  if  the 
plaintiff  ought  to  be  admitted  against  the  said  record  to  say 
that  the  now  defendant  promised  the  now  plaintiff  to  obtain 
the  accounts  in  the  declaration  herein  mentioned,  and  give 
the  same  to  the  now  plaintiff,  as  herein  alleged. 

The  plaintiff  demurred  to  this  plea,  on  the  following  grounds : 

1.  That  a  party  is  not  estopped  from  sustaining  an  action 
upon  an  agreement  by  the  mere  fact  of  having  in  a  former 
action,  wherein  he  was  defendant,  pleaded  the  same  agree- 
ment by  way  of  defence,  and  verdict  and  judgment  of  the 
court  thereupon  passing  against  him. 

2.  That  it  is  not  shewn  by  the  defendant's  said  plea  that 
the  said  plaintiff  attempted  at  the  trial  in  any  way  to  sup- 
port his  plea  by  evidence,  but  that,  for  aught  appearing  to 
the  contrary  in  the  said  plea,  he  may  have  abandoned  the 
defence  with  a  view  to  this  action  upon  the  agreement. 

3.  That  in  the  former  action  referred  to  in  the  said  plea  the 
now  plaintiff,  being  defendant,  was  not  the  moving  party,  and 
therefore  cannot  now  be  estopped  by  reason  of  his  alleged 
attempt  to  defeat  the  now  defendant's  now  demand. 

4.  That  a  party  is  not  estopped  from  claiming  the  benefit 
of  a  contract  by  the  mere  fact  of  having  attempted  and 
failed  to  use  that  contract  as  a  defence :  that  in  order  to 
work  an  estoppel  it  should  be  shewn  that  by  the  former 
pleading  and  judgment  the  now  plaintiff  had  secured  or 
obtained  the  full  benefit  of  such  contract  or  agreement. 

Defendant  joined  in  demurrer,  and  gave  notice  of  the  fol- 
lowing exceptions  to  the  declaration  : 

1.  That  it  sets  out  a  contract  of  indemnity,  yet  shews  no 
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damage  to  the  plaintiff  from  the  breach  of  the  same.  2, 
The  promise  of  the  defendant  set  out  in  the  first  count  is  one 
that  cannot  be  performed,  as  accounts  being  choses  in  action 
cannot  pass  by  gift  or  delivery.  3.  The  declaration  shews 
there  never  was  any  consideration  or  a  total  failure  of 
consideration  to  the  plaintiff  from  the  defendant,  for 
making  said  note,  and  the  facts  therein  stated  should  have 
been  relied  upon  as  a  defence  to  the  action  on  the  said 
note  by  the  defendant,  and  cannot  now  be  made  the  subject 
of  an  action.  4.  The  count  contains  no  allegation  that 
the  accounts  were  of  any  value.  5.  It  contains  no  alle- 
gation of  damage  properly  resulting  to  the  plaintiff  from  the 
breach  of  contract  therein  stated.  6.  It  shows  no  consid- 
eration for  the  defendant's  promise. 

M,  C,  Cameron  for  the  demurrer. 

Albert  Richards,  contra,  cited  Eastmure  v.  Laws  5  Bing. 
N.  C.  444;  Routledge  v.  His] op,  2  L.  T.  Rep.  N.  S.  53  ; 
Outram  v.  Morewood,  3  East  346. 

Robinson,  C.  J. — I  do  not  see  on  what  ground  we  could 
hold  that  the  judgment,  founded  upon  the  verdict  of  the  jury 
between  these  parties  upon  an  allegation  of  the  very  same 
fact  that  is  now  advanced  by  the  plaintiff  in  this  suit,  should 
not  be  conclusive  upon  the  plaintiff.  It  is  true  it  was 
advanced  in  the  former  action  by  way  of  defence  and  in  this 
as  a  ground  of  action,  but  in  both  cases  the  fact  was  brought 
distinctly  in  issue  between  these  parties  ;  and  judgment  was 
not  obtained  in  the  first  suit  against  the  now  plaintiff  upon 
the  ground  that  he  could  not  support  a  defence  to  that  action 
under  the  alleged  agreement,  but  distinctly  upon  the  ground 
that  the  jury  found  that  the  then  plaintiff  (the  defendant  in 
this  case)  did  never  so  agree  as  the  present  plaintiff  now 
again  alleges  he  did  agree.  It  is  an  attempt  to  bring  up 
again  in  controversy  a  matter  which  has  been  before  in  issue 
between  these  same  ^parties,  and  determined  against  the  now 
plaintiff  by  verdict  of  a  jury,  and  the  judgment  of  the  same 
court  in  which  this  action  is  now  pending. 

It  seems  to  me  to  be  the  same  in  principle  as  the  case  of  a 
defendant  failing  to  establish  a  set-off,  and  having  the  verdict 
against  him  upon  the  plea  of  set-off.    He  is  in  such  a  case 
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disabled  from  suing  upon  the  very  same  demand  which  he 
attempted  to  recover  by  his  set-off  as  a  cause  of  action. 

The  case  of  Eastmure  v.  Laws,  (5  Bing.  N.  C.  444,)  is  an 
express  decision  against  the  supporting  an  action  upon  the 
set-off,  after  a  plea  setting  up  the  same  demand  as  a  defence 
has  been  found  against  the  party  pleading. 

There  might  be  circumstances  which  might  prevent  the 
defendant  in  the  former  action  from  being  conclusively  bar- 
red, but  if  so  they  must  be  brought  out  on  the  other  side. 

Judgment,  I  think,  should  be  given  for  the  defendant  on 
the  demurrer. 

Burns,  J.,  concurred. 

The  Chief  Justice  said  that  he  believed  Mr.  Justice 
McLean^  who  was  not  then  present,  but  who  had  heard  the 
case  argued,  had  been  unable  to  agree  in  the  opinion  formed 
by  the  majority  of  the  court,  {a) 

Judgment  for  defendant  on  demurrer. 

(a)  Mr.  Justice  McLean  has  kindly  handed  to  the  reporter  the  following 
judgment,  which  he  had  prepared,  and  which  expresses  the  view  entertained 
by  him  in  the  case,  but  was  not  read  in  court : 

♦*  The  contract  alleged  by  the  plaintiff,  which  was  entered  into  by  the 
defendant,  is  that  if  he,  the  defendant,  would  sign  a  note  payable  to  him, 
which  had  previously  been  signed  by  George  Campbell  and  Thomas  Camp- 
bell, and  so  become  liable  to  the  defendant  for  the  amount,  he,  the  defend- 
ant, would  obtain  from  George  Campbell  and  Thomas  Campbell  accounts 
that  were  due  to  them  by  different  individuals,  amounting  to  the  sum  of 
£100,  and  give  the  same  to  him,  the  said  plaintiff,  for  so  signing  the  said 
note. 

•*  The  plea,  setting  out  in  substance  the  contract  the  same  as  in  this  decla- 
ration, was  offered  as  a  defence  to  the  action  upon  the  note,  but  it  could  not 
in  fact  be  any  defence.  The  note  was  duly  signed  by  the  plaintiff,  and  he 
became  bound  to  pay  it,  whether  he  subsequently  received  accounts  amount- 
ing to  £100  from  George  Campbell  and  Thomas  Campbell  or  not. 

"  If  the  contract  had  been  clearly  established  in  that  action,  precisely  as 
the  plaintiff  has  laid  it  iu  his  declaration  in  this  case,  and  a  verdict  had 
passed  in  his  favour,  the  plaintiff  would  have  been  entitled  nevertheless  to 
a  verdict  on  the  note,  the  liability  on  the  note  not  being  in  any  way  depen- 
dent on  the  maker  receiving  the  accounts  on  which  he  might  rely  for  secur- 
iug  the  amount.  Though  the  contract  might  not  form  a  good  defence  to  the 
plaintiff  in  the  action  on  the  note,  it  may  form  a  good  cause  of  action  if 
the  plaintiff  has  sustained  damage  by  reason  of  the  breach  of  it  hy  the 
defendant. 

"The  defendant  then  objects  to  the  sufficiency  of  the  declaration  because 
it  contains  no  allegation  that  the  accounts  were  of  any  value,  and  though  it 
sets  out  a  contract  yet  it  shews  no  damage  to  the  plaintiff  from  the  breach 
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Murphy  et  al.  v.  Case. 

New  trial — Mistake — Undue  advantage — Second  new  trial  granted. 

In  an  interpleader  issue,  a  new  trial  having  been  moved  for,  it  was  agreed 
.  that  copies  of  the  chattel  mortgages  under  which  the  plaintiffs  claimed, 
and  which  had  been  proved,  should  be  sent  to  Toronto  for  the  argument 
in  term.  A  new  trial  was  granted,  costs  to  abide  the  event.  By  mistake 
the  original  mortgages  were  sent  to  Toronto  ;  the  plaintiff's  attorney  did 
not  discover  this  in  time  to  procure  them  for  the  second  trial,  and 
defendant  refusing  to  admit  copies  in  evidence  obtained  a  verdict. 

The  court  granted  a  second  new  trial,  with  costs  to  abide  the  event,  hold- 
ing that  the  defendant  by  his  refusal  had  taken  an  undue  advantage  of 
an  accident. 

Interpleader  Issue,  to  try  whether  certain  goods  were 
on  the  12th  of  October,  1859,  the  property  of  these  plaintiffs, 
on  which  day  a  writ  of  fi.  fa.  against  goods  in  a  suit  of  this 
defendant.  Case,  against  one  Anthony  A.  Benway,  was 
delivered  to  the  sheriff  of  the  county  of  Prince  Edward.  The 
plaintiffs  were  nonsuited  upon  the  trial,  which  took  place  at 
Picton,  before  McLean^  J. 

0.  S.  Patterson  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  had,  on 

of  it ;  and  that  the  accounts  being  mere  choses  in  action  could  not  pass  by 
gift  or  delivery. 

"  The  defendant,  as  it  appears  to  me,  cannot  properly  object  that  the 
accounts,  which  he  undertook  to  obtain  and  deliver  to  the  plaintiff  as  a  con- 
sideration for  his  signing  the  note  with  George  Campbell  and  Thomas 
Campbell,  were  of  no  value  on  account  of  their  being  choses  in  action.  It 
must  be  presumed  that  accounts  amounting  to  £100,  due  to  two  of  the  par- 
ties whose  names  were  previously  to  the  note  delivered  for  the  purpose  of 
inducing  this  plaintiff  also  to  subscribe  it,  must  be  of  some  value,  even  if  not 
of  the  value  of  £100,  and  the  plaintiff  would  undoubtedly  be  protected  in 
the  collection  of  any  amount  actually  due,  on  receiving  them  as  a  security 
for  the  liability  assumed  for  the  parties  to  whom  they  were  owing. 

"  The  defendant's  fifth  objection  to  the  declaration  is,  that  it  contains  no 
allegation  of  damage  properly  resulting  to  the  plaintiff  from  the  breach  of 
contract  therein  stated  ;  and  this  appears  to  be  entitled  to  prevail,  for  the 
damage  alleged  does  not  arise  from  the  non-delivery  to  the  plaintiff  of 
accounts  to  a  certain  amount,  but  from  the  non-payment  of  the  promissory 
note  and  the  interest  accrued  upon  it,  together  with  the  costs  of  defending 
the  action.  All  these  are  claimed  as  damage  arising  to  the  plaintiff  from  this 
breach  of  contract,  though  it  is  manifest  that  the  plaintiff  being  called 
upon  and  obliged  to  pay  his  promissory  note  could  not  properly  result  from 
that  cause. 

"  It  appears  to  me  that  the  plaintiff  is  not  estopped  from  proceeding  in 
this  action  by  reason  of  his  having  in  a  former  action  pleaded  the  same 
contract  in  a  plea  which  was  in  fact  immaterial  in  that  action  ;  but  the 
declaration  is  bad  on  the  ground  of  the  damage  stated  by  the  plaintiff  not 
resulting  from  the  breach  of  the  contract  declared  on,  and  I  think  therefore 
that  judgment  should  bo  given  for  the  defendant," 
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affidavit  setting  forth  that  by  accident  the  plaintiffs  had 
not  at  the  trial  the  chattel  mortgages  on  which  their  title 
depended,  and  so  were  unable  to  prove  the  case.  It  seemed 
that  this  case  having  been  tried  once  before,  and  a  new  trial 
asked  for,  it  was  agreed  between  the  parties  that  copies  only 
of  the  mortgages  of  the  chattels  under  which  the  plaintiffs 
claimed,  should  be  forwarded  to  Toronto,  and  the  originals 
retained  at  Picton,  but  by  mistake  the  the  mortgages  them- 
selves were  sent,  and  the  plaintiffs  did  not  discover  this  in 
time  to  procure  them. 

Richards,  Q.  C,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

When  we  granted  the  new  trial,  it  was  on  the  condition 
that  the  costs  of  the  first  trial  should  abide  the  event,  and  no 
doubt  what  was  contemplated  as  the  event,  as  in  all  such 
cases,  was  the  judgment  of  the  court  and  jury  upon  hearing 
the  merits ;  and  this  is  desirable,  though  not  in  all  cases  in- 
dispensable, since  either  party  may,  by  a  gross  want  of  dili- 
gence in  preparing  for  the  trial,  lose  the  advantage  of 
having  his  side  of  the  case  fully  heard  upon  the  merits. 

But  there  certainly  was  no  such  gross  want  of  diligence  or 
attention  in  the  present  instance.  Upon  the  first  trial  the 
original  chattel  mortgages  were  produced  and  proved.  The 
defendant's  counsel  therefore  had  every  opportunity  of 
seeing  their  contents,  and  of  satisfying  himself  in  regard  to 
their  due  execution ;  and  when  it  had  been  agreed  on  both 
sides  that  copies  of  them  should  be  sent  to  Toronto  for  the 
purpose  of  the  argument  in  term,  it  was  natural  for  the  plain- 
tiffs's  attorney  to  assume  that  the  originals  remained  in  the 
hands  of  the  parties  ;  and  when  it  was  found  that,  notwith- 
standing the  consent  that  copies  should  be  used  in  Toronto, 
the  original  deeds  had  in  fact  gone  there,  the  plaintiffs  could 
hardly  have  supposed  that  their  production  would  have  been 
insisted  upon,  and  that  copies  would  not  for  mutual  conve- 
nience have  been  allowed  to  be  used  at  the  trial. 

It  was  hardly  reasonable,  we  think,  that  the  defendant 
should  have  raised  such  a  difficulty,  and  thus  prevented  a 
trial  upon  the  merits. 
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We  grant  a  new  trial,  costs  to  abide  the  event,  and  should 
of  course  have  made  the  plaintiffs  pay  the  costs  of  the  trial, 
if  it  had  not  appeared  to  us  that  the  defendant  had  taken  an 
undue  advantage  of  an  accident. 

Eule  absolute. 


The  Corporation  of  The  County  of  Lambton  v. 
poussett. 

Fees  payable  to  clerk  of  the  peace — Unauthorised  charges  paid — Right  of 
county  council  to  recover  back  after  afpounts  audited — Consol.  Stats.  U.  (7., 
chaps.  119,  120,  construction  of. 

In  this  case  the  question  was,  whether  certain  fees  could  legally  be  claimed 
by  the  clerk  of  the  peace,  and  how  far  the  county,  having  paid  them 
during  several  years  upon  accounts  duly  audited  and  passed,  could  recover 
back  such  as  he  was  not  entitled  to.  A  special  case  was  submitted,  in 
which  the  several  charges,  were  stated  and  classified  in  schedules,  which 
will  be  found  below ;  and  the  court  gave  judgment,  deciding  that  some 
items  were  sanctioned  by  law,  some  not,  and  that  some  depended  upon 
the  circumstances  under  which  the  service  charged  for  was  rendered. 
The  following  general  principles  were  also  laid  down  as  applicable  to  the 
whole  case. 

Where  a  clerk  of  the  peace,  at  the  request  of  the  justices  or  municipality  or 
of  the  county  auditors,  renders  services  which  he  is  not  bound  to  render, 
and  for  which  no  fee  is  allowed,  though  he  might  be  unable  to  sustain  an 
an  action  for  his  charges,  yet,  when  they  have  been  duly  audited  and 
paid  under  no  misunderstanding,  the  municipality  cannot  recover  them 
back  ;  and  the  same  rule  is  applicable  to  disbursements,  as  for  stationery, 
ofi&ce  furniture,  &c. 

The  Consol.  Stats.  U.  C,  ch.  119,  making  it  penal  in  the  clerk  to  receive 
more  than  the  legally  established  fee  for  services  performed  by  him,  does 
not  apply  to  services  or  disbursements  not  properly  belonging  to  his  office ; 
but  the  enactment  is  not  confined  to  fees  demanded  of  individuals  for 
public  services,  nor  does  the  penalty  imposed  interfere  with  the  right  to 
re-claim  fees  received  contrary  to  the  act. 

Where  the  fees  are  within  that  act,  and  have  been  paid,  they  may  be  re- 
covered back  as  money  illegally  received,  though  his  accounts  containing 
them  have  been  audited  and  passed. 

Under  Consol.  Stats.  U.  C,  ch.  120,  the  clerks  of  the  peace,  and  other 
officers,  are  not  to  make  out  their  accounts  against  the  government  in  the 
first  instance,  but  against  the  county,  who  are  to  be  paid  or  reimbursed 
by  government  after  proper  audit. 

The  schedule  appended  to  that  act  was  not  intended  to  embrace  all  the 
expenses  of  criminal  justice  chargeable  against  the  government,  but  only 
to  remove  all  doubt  as  to  those  specified. 

Special  Case. 

This  is  an  action  on  the  common  counts,  brought  by  the 
plaintiffs  against  the  defendant,  for  the  recovery  of  $761.89, 
received  by  the  defendant  as  clerk  of  the  peace  for  the 
county  of  Lambton,  for  services  alleged  by  him  to  have  been 
rendered  according  to  law  for  the  year  1859  and  a  portion 
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of  1860,  and  which  sum  of  money  the  plaintiffs  insist  was 
received  by  defendant  out  of  the  funds  of  the  county  of 
Lambton,  contrary  to  law ;  in  which  action  the  defendant 
pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  spring  assizes  for  the 
county  of  Lambton,  for  1861,  at  Sarnia,  before  Hagarty,  J., 
when  the  following  evidence  was  taken,  and  admissions  made  : 

1st.  Admitted  by  defendant  that  all  the  moneys  mentioned 
were  received  by  him. 

2nd.  Admitted  by  plaintiffs  that  the  services  charged  for 
were  actually  rendered,  but  defendant's  right  to  recover 
therefor  disputed. 

Evidence  for  plaintiffs : 

Archibald  Young,  sworn. — I  was  warden  for  1860.  I 
knew  there  were  disputed  accounts ;  there  has  always 
been  a  dispute  between  the  clerk  of  the  peace  and  council, 
but  no  investigation  till  June,  1860.  Previous  reports  had 
been  made  to  the  council  that  illegal  charges  were  made.  A 
committee  was  appointed  in  January,  1860,  to  examine  ;  they 
sat  in  June,  1860,  and  reported  to  the  June  sessions  the 
result,  so  as  that  a  large  amount  of  defendant's  charges  were 
illegal. 

No.  1.  An  account  for  quarter  ending  31st  of 

March,  1859,  was  paid  April,  1859. ..$228.33 

2.  An  account  to  June  30,  1859,  paid  in 

July,  1859   144.31 

3.  An  account  to  September  30, 1859,  paid 

July,  1859   143.06 

4.  An  account  to  December  31,  1859,  paid 

January,  1860    150.61 

5.  An  account  to  March,  1860,  paid  April, 

1860      149.31 


$815.62 

Plaintiffs  credit  for  actual  disbursements...  53.73 


1761.89 

There  is  an  item  of  $18.00  for  a  set  of  drawers  to  hold  papers 
in  office  of  clerk  of  the  peace,  not  allowed  by  plaintiffs.  These 
accounts  were  not  investigated  until  this  committee  was 
appointed.  I  have  been  two  years  in  council.  I  knew  of 
no  by-law  or  order  to  justify  these  charges.  I  am  satisfied 
they  were  performed  without  order  from  council.  Part  of 
the  dispute  was,  that  the  council  were  not  liable  for  accounts 
audited  and  passed  by  the  quarter  sessions,  unless  satisfied 
of  their  correctness.  These  accounts  were  audited  by  the 
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county  auditors,  and  after  audit  warrants  to  treasurer  issued 
by  county  warden,  countersigned  by  the  auditors. 

Re-examined. — I  signed  one  warrant  for  the  account  in 
1860.  It  was  only  a  matter  of  form  signing  after  the  auditors 
passing  it.  This  system  is  now  changed.  I  had  no  special 
resolution  so  to  do.  The  warden's  right  to  do  this  was  dis- 
puted by  the  council. 

Charles  Taylor,  sworn. — I  was  auditor  for  1859  and  1860. 
The  first  account  was  March,  1859.  Before  this  the  quarter 
sessions  had  audited  these  accounts.  We  asked  defendant 
were  these  charges  right.  He  said  they  were  right  and 
legal,  and  we  accordingly  passed  them.  We  continued 
auditing  in  this  way. 

Cross-examined, — I  took  the  first  account  to  one  of  the 
finance  committee,  and  called  his  attention  to  it,  expressly  to 
some  items  which  I  doubted.  Nothing  was  done  on  this. 
This  was  after  the  audit.  I  saw  the  drawers  mentioned  with 
defendant ;  he  said  they  were  necessary,  as  papers  were  in 
great  confusion. 

DEFENCE. 

Mr.  Wilson,  Q.  C,  objected,  that  as  the  plaintifi's  paid  with 
full  knowledge,  &c.,  they  cannot  now  recover  back  from  defen- 
dant. The  learned  judge  overruled  this  objection,  but 
reserved  leave  to  move  for  a  nonsuit  on  this  ground. 

Alfred  Fisher,  J.  P.,  sworn. — Book  produced  is  record 
book  of  quarter  sessions.  I  was  present  when  order  of  July, 
1854,  was  passed  ;  (copy  put  in  ;)  puts  in  tariff  of  1845,  es- 
tablished by  judges  on  8  Vic,  ch.  38,  published  1849, 
Michaelmas  Term,  9  Vic. 

Taylor  re-called. — In  1857,  and  since,  constables'  accounts 
were  audited  by  county  auditors.  Defendant  attended  on 
these  occasions  with  these  accounts. 

Alexa7ider  Vidal,  treasurer  of  county,  sworn. — Defendant 
attended  with  criminal  justice  accounts  before  the  govern- 
ment county  auditors.  I  considered  his  services  indispen- 
sable for  this,  there  being  no  county  attorney.  (This  evidence 
refers  to  No.  6  class  of  charges.)  As  far  as  I  knew  of  these 
disputed  accounts,  the  government  have  not  paid  such  charges 
direct  to  the  clerk  of  the  peace.  I  know  that  as  treasurer 
no  portion  of  this  account  has  ever  been  paid  or  allowed  by 
the  government,  either  to  the  clerk  of  the  peace  or  to  the 
council,  for  such  an  officer.  I  am  aware  that  some  of  these 
items  now  charged  were  claimed  by  defendant  from  govern- 
ment, and  disallowed  by  the  government  county  auditors  ; 
all  these  warrants  produced  were  paid  by  me  as  treasurer, 
and  allowed  by  council. 
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It  was  agreed  upon  the  trial,  and  so  endorsed  upon  the 
record  by  the  learned  judge,  that  the  evidence  taken  should  be 
made  into  a  special  case,  with  the  accounts  and  exhibits  filed, 
on  which  a  nonsuit  or  verdict  for  plaintiffs  might  be  entered 
for  all  or  such  portions  of  the  items  as  the  court  might  think 
the  plaintiffs  entitled  to  recover. 

The  plaintiffs  contend  that  all  the  charges  are  illegal  as 
against  them ;  that  if  the  defendant  can  charge  them  at  all, 
it  must  be  against  the  government,  not  the  council.  It 
was  agreed  at  the  trial  that  the  defendant  should  present 
accounts  with  the  special  case,  placing  the  charges  in  classes, 
under  tariff  or  otherwise,  as  he  claims  them ;  and  whatever 
sum  shall  be  ordered  by  the  court,  the  same  to  be  endorsed 
upon  the  record  as  the  verdict,  as  if  done  at  nisi  prius. 
The  court,  as  to  costs,  to  direct  as  a  judge  would  certify. 

On  the  part  of  the  plaintiffs,  it  is  submitted  that  the  several 
accounts  produced  at  the  trial,  amounting  to  $761.89,  and 
which  was  admitted  to  have  been  received  by  defendant, 
being  accounts  relating  to  the  administration  of  criminal 
justice,  were  chargeable  upon  the  consolidated  revenue  fund, 
and  should  have  been  so  charged  under  9  Vic,  ch.  58,  Consol. 
Stats.  U.  C,  ch.  120,  page  975. 

The  defendant  contends  that  none  of  the  charges  contained 
in  these  accounts  are  to  be  deemed  expenses  of  the  adminis- 
tration of  criminal  justice  within  the  meaning  of  the  act  above 
referred  to,  the  expenses  so  to  be  deemed  being  limited 
by  the  schedule  to  that  act,  and  none  of  the  items  in  the 
defendant's  accounts  being  embraced  in  that  schedule. 

1st.  If  the  court  is  of  opinion  that  the  said  accounts,  or 
some  portion  of  them,  ought  to  have  been  charged  to  the 
government,  and  not  to  the  county  of  Lambton,  then  a  verdict 
to  be  recorded  for  the  plaintiffs,  and  $761.89  damages,  or 
such  less  sum  as  the  court  may  find  ought  to  have  been 
charged  to  the  government  instead  of  the  county. 

2nd.  If  the  court  shall  be  of  opinion  that  the  said  accounts 
do  not  come  within  the  meaning  of  the  act  of  parliament 
referred  to,  not  being  accounts  relating  to  the  administration 
of  criminal  justice  within  the  meaning  of  that  act,  and  if 
the  court  shall  further  be  of  opinion  that  the  county  of 
Lambton  was  not  legally  chargeable  with  the  payment  of 
said  accounts,  or  some  portion  thereof,  then  a  verdict  to  be 
recorded  for  the  plaintiffs  for  such  sum  as  the  court  may 
direct,  not  exceeding  $431.40,  (if  the  court  shall  be  of  opinion 
that  these  payments  so  made  as  stated  can  be  recovered 
back.) 

Pursuant  to  the  understanding  at  the  trial,  the  particular 
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items  of  said  accounts  are  arranged  and  classified,  and  each 
class  represented  by  the  items  contained  in  the  respective 
schedules  hereto  annexed. 

Schedule  No.  1,  amounting  to  $74.25,  the  defendant  claims 
to  be  entitled  to  under  8  Vic,  ch.  38,  and  the  tariff  of  1845, 
and  other  statutes. 

The  charges  represented  by  schedule  No.  2,  amounting  to 
$8.25,  the  defendant  claims  under  an  order  of  the  quarter 
sessions  of  the  county  of  Lambton,  made  in  July,  1854,  in 
the  following  words,  "  It  was  ordered  that  the  clerk  of  the 
peace  obtain  printed  forms  of  recognizances,  and  other  magis- 
trates' forms,  to  be  distributed  amongst  the  magistrates  for 
their  use  in  cases  of  felony." 

The  charges  represented  by  schedule  No.  3,  amounting  to 
$101.35,  defendant  claims  under  an  order  of  such  sessions, 
made  in  November,  1854,  in  the  following  words :  "  The 
clerk  of  the  peace  having  represented  to  the  court  that  such 
instructions  had  been  given  to  the  county  auditors  as  would 
preclude  any  allowance  to  him  for  correspondence,  unless 
this  court  specially  ordered  him  to  write  all  letters  that  might 
be  necessary  in  the  discharge  of  the  duties  of  his  office,  the 
court  ordered  that  the  clerk  of  the  peace  do  write  letters 
when  necessary  in  the  duties  of  his  office,  to  all  justices, 
coroners,  constables,  and  other  persons  with  whom  it  may  be 
necessary  to  correspond,  respecting  any  matter  connected 
with  the  administration  of  justice  or  county  business,  and 
that  he  do  pre-pay  the  postage  of  all  letters  sent  by  him  by 
post,  and  that  he  be  allowed  such  postage,  and  also  the  post- 
age of  all  letters  addressed  to  him  in  his  official  capacity ; 
and  also  under  the  order  made  in  July,  and  also  under 
authority  of  that  portion  of  the  tariff  of  1845,  of  which  the 
following  is  a  correct  copy,  namely,  "All  letters  to  officers  of 
government  or  others  upon  special  business  connected  with 
the  administration  of  justice  or  other  district  purposes,  when 
written  by  order  of  the  justices,  including  a  copy  for  the 
office." 

The  charges  represented  by  schedule  No.  4,  amounting  to 
$111.75,  are  not  supported  by  any  authority,  but  they  have 
been  uniformly  paid  to  defendant  in  manner  stated  in  the 
evidence  at  the  trial,  and  defendant  contends  that  they,  as 
well  as  any  other  charges  which  may  be  held  to  be  unsup- 
ported by  legal  authority,  must  be  deemed  voluntary  pay- 
ments, and  cannot  be  recovered  back. 

The  charges  represented  by  schedule  No.  5,  amounting  to 
$62.75,  defendant  claims  under  a  resolution  of  the  county 
council  of  date  15th  of  October,  1856,  of  which  the  following 
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is  a  copy :  "  That  the  county  clerk  be  authorised  to  grant  a 
warrant  to  the  constables  for  their  fees  and  expenses  at  any 
time  during  the  year,  on  receiving  from  any  constable  an 
account  sworn  to  before  any  magistrate,  and  certified  by  him, 
and  duly  audited  by  the  county  auditors ;  and  that  it  be  the 
duty  of  such  auditors  to  audit  such  accounts  when  called  on 
so  to  do.  Under  this  order  defendant  as  clerk  of  the  peace 
collected  the  constables'  accounts  up  to  June,  1860,  and 
used  from  time  to  time,  when  a  suflScient  number  of  accounts 
had  been  sent  in  to  him,  to  make  a  schedule  of  these  accounts, 
give  notice  to  the  county  auditors  to  attend  the  auditing,  and 
remit  the  amount  to  the  constables. 

The  charges  contained  in  schedule  No.  6,  amounting  to 
$36,  defendant  claims  under  an  order  of  sessions  of  July, 
1854,  of  which  the  following  is  a  copy  :  "  It  was  ordered 
that  the  clerk  of  the  peace  be  allowed  six  pounds  per  annum, 
as  salary  for  clerk  to  the  government  auditors,  and  preparing 
the  accounts  for  audit,  the  salary  to  commence  from  the  1st 
of  January  last,"  which  said  sum  was  afterwards  audited  and 
ordered  to  be  paid  by  the  quarter  sessions. 

The  charges  contained  in  schedule  Ko.  7,  amounting  to 
$0.75,  defendant  claims  under  letters  from  the  provincial 
secretary's  office,  similar  to  the  one  of  which  the  following 
is  a  copy  :  "  Secretary's  office,  Quebec,  14th  March,  1861, — 
Sir, — I  have  the  honour  to  transmit  to  you  hercAvith  a  com- 
mission, associating  Alfred  Nash,  Esq.,  with  the  coroners 
already  appointed  for  the  county  of  Lambton.  You  will 
please  notify  Mr.  Nash,  who  resides  in  Warwick,  of  his  ap- 
pointment.— I  have  the  honour,  &c.  (Signed)  E.  A.  Meredith, 
Assistant  Secretary.  To  the  clerk  of  the  peace,  Sarnia, 
U.C." 

The  remaining  charges,  amounting  to  $66.00,  the  defen- 
dant will  not  support,  and  consents  to  a  verdict  being  recorded 
for  that  amount. 

Schedules  referred  to  in  the  above  case  : 
Schedule  No.  1. 

1.  Letter  to  Provincial  Secretary,  with  copy  of  voters' 

list  filed  in  my  office,  of  the  75cts.  charged  

2.  Letter  to  the  Inspector-General  for  instructions  as 

to  audit  of  the  criminal  justice  accounts  in 
January  next  

3.  Letter,  with  half-yearly  list  of  claims  to  unpatented 

lands,  to  the  Commissioner  of  Crown  lands  

4.  Letter  to  Provincial  Secretary,  with  copy  of  pre- 

sentment of  Grand  Jury  as  to  gaol  ,  


$  0.25 

0.25 
0.25 
0.25 
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5.  Letter  to  Reeve  of  Bosanquet,  in  answer  to  his, 

respecting  voters' list   0.25 

6.  Drawing  order  for  appointment  of  constables  at 

the  March  sessions   1.00 

7.  Receiving  oath  of  allegiance  of  John  Grant,  Esq., 

J.  P  ,  o   0.20 

8.  Three  copies  of  quarterly  returns  of  convictions 

for  commissioners  of  statistics   12.00 

9.  Receiving  and  filing  quarterly  accounts  of  county 

officers   1.00 

10.  Attending  special  sessions  of  justices  to  consider 

tenders  for  printing   1.50 

11.  Copy  schedule  of  convictions  for  office.   4.00 

12.  "          "          "          "     printer   4.00 

Schedule  No.  2. 

1.  Making  up  assortment  of  blank  forms  for  Nial 

Eastman,  Esq.,  J.  P.,  and  mailing  same   0.50 

2.  Making  up  assortment  of  blank  forms  for  Wm. 

Kimball,  Esq.  J.  P   0.50 

Schedule  No.  3. 

1.  Copy  of  presentment  of  grand  jury  as  to  gaol,  for 

county  council,  and  letter  to  county  clerk  there- 
with, and  certificate  (the  certificate  admitted  by 
defendant  to  be  wrong)   1.75 

2.  Letter  to  Martin,  sessions  constable,  about  verify- 

ing his  account  ,   0.25 

3.  Letter  to  reeve  of  Florence,  respecting  an  account 

against  the  county  for  a  coffin  made  under  order 

of  coroner   0.25 

4.  Letter  to  Mr.  Morris,  coroner,  explaining  to  him 

why  his  account  for  inquest  expenses  has  not 

been  paid   0.25 

5.  Notices  to  constables  of  their  appointments   30.00 

6.  Letter  to  Sylvanus  Cornell,  J.  P.,  advising  on 

certain  points  enquired  by  him.    (They  had  re- 
lation to  his  administering  justice  summarily)  0.50 

7.  Letter  to  Wm.  Robertson,  Esq.,  J.  P.,  respecting 

the  supposed  appointment  of  his  father  as  con- 
stable  0.25 

Schedule  No.  4. 

1858,  December.    Attending  printer  with  advertise- 
ment for  division  court  term...  0.25 
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Attending  to  place  up  list  of 
claims  under  Heir  and  Devisee 

Act  in  court  house   =   0.25 

Entering  return  of  baptisms  in 

register   1.00 

Feb'ry  8.     Copy  of  advertisement  of  March 

sessions  for  printer  :,   0.25 

Attending  him  therewith   0.25 

Notices  to  constables  of  their  ap- 
pointment at  March  sessions,  at 

20cts.  each   30.00 

March  24.    Attending  the  parties,  delivering 
their  warrants  (after  audit  of 

quarter  accounts)    0.50 

Paid  for  letter-book  for  clerk  of 

the  peace    1.50 

Attending  George  Crossley,  Esq., 
J.  P.,  and  advising  him  upon 
the  circumstances  under  which  to 

appoint  a  special  constable   0.50 

Schedule  No.  5. 

1858,  December.  Receiving  and  arranging  constables' 

accounts   2.00 

Schedule  for  county  auditors  and 

copy  for  office   >   1.00 

Attending  both  auditors  to  appoint 

meeting  to  audit   0.50 

Attending  auditors  with  accounts...  0.50 
Attending  county  clerk  to  prepare 

warrants   0.50 

Attending  him  afterwards  for  war- 
rants when  signed   0.25 

Attending  the  constables  in  town, 

delivering  their  warrants    0.50 

Attending    county   treasurer  for 

amount  due  county  constables...  0.25 

Letters  remitting  their  warrants...  1.00 

Schedule  No.  6. 

1859,  March  24.  Half-yearly  allowance  for  prepar- 

ing criminal  justice  accounts,  for 
allowance   by   the  government 

county  auditors    12.00 

Two  similar  items   24.00 
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Schedule  No.  7. 

1859,  June  20.    Letter  to  Henry  Shoebottom,  Esq., 
informing  him  of  appointment  to 

the  office  of  coroner  «   0.25 

Attending  county  treasurer  to  in- 
struct him  to  prepare  returns  of 
payments  made  by  him  under  jury 
laws,  and  afterwards  attending 
him  for  service,  (in  consequence 
of  requisition  from  provincial 
secretary.)   0.50 

The  above  case  was  argued  in  Trinity  Term  last  by  Davis 
for  the  plaintilfs,  and  J.  Wilson,  Q.  C,  for  defendant. 

The  court,  after  hearing  the  argument,  required  each 
party  to  state  more  particularly  in  writing  the  ground  or 
authority  upon  which  each  item  in  dispute  was  supported 
by  defendant,  or  objected  to  by  the  plaintiffs ;  and  during 
this  term  the  following  supplementary  case  was  put  in : 

Supplementary  Case. 

It  having  been  suggested  by  the  court  that  the  parties  in 
this  cause  should,  in  addition  to  the  case  already  before  the 
court,  state  further,  the  defendant  on  his  part  upon  what 
ground  he  claims  the  items  in  dispute,  and  the  plaintiffs  upon 
what  ground  they  resist  the  payment, '  it  is  agreed  that  the 
following  further  statement,  signed  in  triplicate  by  the  attor- 
ney for  the  plaintiff  and  by  the  defendant,  shall  be  submitted 
to  the  court. 

The  defendant  on  the  first  point  submitted,  namely, 
whether  the  government  is  liable  to  pay  all  fees  of  the  clerk 
of  the  peace,  states  that  the  Inspector-General  refused  to 
pay  for  services  not  defined  in  the  schedule  to  the  act 
referred  to  in  the  case,  Consol.  Stats.,  U.  C.  ch.  120.  And 
that  when  any  of  the  charges  mentioned  in  the  schedule  to 
the  case,  but  omitted  in  the  schedule  to  the  act  referred  to, 
have  been  presented,  they  are  struck  off,  with  a  note  in  the 
following  words  :  "  Not  provided  for," 

This  point  will  be  brought  better  to  the  attention  of  the 
court  by  inspection  of  the  tariff  of  fees  allowed  to  clerks 
of  the  peace,  made  by  the  judges  in  1845,  under  provision 
of  the  statute  of  8  Yic,  ch.  38,  in  which  are  the  follow- 
ing items  : 

I 

I 
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No.  I. 

Causing  notice  to  be  published  of  any  special  or  ad- 
journed session  when  directed    0    2  0 

Sending  notice  thereof  to  justices  individually,  for 

each  notice   0    0  6 

Attending  each  adjourned  or  special  sessions    0    7  6 

Miscella7ieous  services. 

Making  out  and  delivering  lists  of  orders  on  the 

treasurer,  made  at  each  court  of  quarter  sessions.  0  7  6 
Copying  orders  of  court,  and  carrying  same  to  be 

published  when  requisite,  for  each  order    0    1  3 

Drawing  every  special  order  of  the  court  of  quarter 
sessions  necessary  to  be  communicated  to  any 

party,  and  entering  it  on  record    0    2  6 

Making  up  and  transmitting  to  the  Inspector-Gene- 
ral a  return  of  a  schedule  of  all  convictions  which 
have  taken  place  before  any  justice  or  justices,  or 

before  the  court,  each  list   0    5  0 

Making  and  transmitting  a  return  to  the  govern- 
ment of  justices  and  coroners  who  have  taken 
the  oaths,when  required  to  be  done,for  each  return.  0  5  0 
For  every  return  or  report  required  by  statute  or 
by  the  government,  for  which  no  remuneration 
has  been  provided  in  this  table  or  by  statute  .  .  0  5  0 
Receiving  and  filing  each  oath  of  qualification  of 

a  justice  of  the  peace   0  10 

Drawing  and  recording  appointment  of  inspector 

of  weights  and  measures   0    5  0 

Receiving  and  filing  accounts,  and  demands  at  the 
general  quarter  sessions  preferred  against  the 
district  (county)  in  each  session,  and  submitting 

for  audit   0  10  0 

For  filing  each  list,  return,  or  other  paper    0    0  4 

All  letters  to  ofiicers  of  government  or  others,  upon 
special  business  connected  with  the  administra- 
tion of  justice  or  other  district  purposes,  when 
written  by  order  of  the  justices,  including  copy 

for  the  office    0    1  3 

The  attention  of  the  court  is  requested  to  the  items  in 
the  tariff,  and  also  in  the  schedule  to  ch.  120,  in  respect  to 
the  division  courts.  The  Inspector-General  contends  that 
the  government  does  not  provide  for  the  orders  for  holding 
the  diyision  courts  from  time  to  time,  the  statute  only  apply- 
ing to  an  alteration  in  the  limits  of  division  courts  and  the 
notices  consequent  thereon. 

60  VOL.  XXI. 
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By  the  22  Vic,  ch  124,  Consol.  Stats.  U.  C,  p.  98T,  the 
clerk  of  the  peace  is  directed  to  advertise  and  exhibit  lists 
of  convictions ;  for  each  schedule  he  is  to  be  paid  by  the 

treasurer  of  the  county   1    0  0 

No.  2. 

The  clerk  of  the  peace  draws  up  advertisements  of  each 
session  and  attends  the  printer  therewith,  also  advertise- 
ments of  division  courts. 

The  clerk  of  the  peace  also  distributes  the  annual  statutes 
to  justices  and  county  officers.  In  respect  to  these  two  and 
some  other  services,  the  duty  is  not  imposed  by  statute,  nor 
is  any  remuneration  provided  by  tariff. 

The  clerk  of  the  peace,  by  direction  of  the  Provincial 
Secretary,  notifies  justices  and  coroners  of  their  appoint- 
ment, but  is  not  required  by  any  statute  to  do  so,  nor  is 
there  any  remuneration  specified  in  the  tariff  for  this  duty. 

The  clerk  of  the  peace  also  claims  allowance  for  station- 
ery, at  the  rate  of  six  dollars  per  quarter. 

None  of  the  items  in  number  one,  except  those  as  to  divi- 
sion courts,  are  included  in  the  schedule  to  chapter  120, 
Consol.  Stats.  U.  C. 

In  reference  to  the  first  point  submitted  to  the  court  on 
the  original  special  case,  the  court  is  asked  to  pronounce 
whether  the  items  number  one,  for  which  a  remuneration  is 
provided  by  the  tariff,  are  all  or  any  of  them  chargeable  to 
government  as  expenses  of  criminal  justice ;  and  also 
whether  the  items  number  two  are  a  legitimate  subject  of 
charge  by  the  clerk  of  the  peace ;  and  if  so,  whether  they 
are  a  charge  to  the  government  as  a  part  of  the  expenses  of 
criminal  justice. 

The  plaintiffs  dispute  the  right  of  the  court  of  quarter 
sessions  to  order  the  clerk  of  the  peace  to  correspond  with 
justices  and  others  on  matters  connected  with  their  offices. 
The  opinion  of  the  court  is  asked  upon  this,  in  reference  to 
schedule  three  of  the  case. 

One  class  of  items  is  claimed  in  schedule  six  of  the  spe- 
cial case,  as  having  been  audited  and  allowed  by  the  court 
of  quarter  sessions  imder  the  provisions  of  chapter  119, 
Consol.  Stats.  U.  C,  sec.  7,  p.  972,  and  that  that  audit  is 
final  and  binding  on  the  county  treasurer.  The  opinion  of 
the  court  is  asked,  whether  the  audit  and  order  of  the  court 
of  quarter  sessions  is  to  be  obeyed  by  the  county  treasurer, 
without  the  further  prior  audit  of  the  county  auditors,  or 
order  of  the  county  council. 

All  the  items  of  the  defendant's  account  are  represented 
in  the  schedule  to  the  case  before  tlie  court.  It  is  admitted 
iu  the  case  that  the  services  have  been  performed. 
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All  the  items  represented  in  schedule  one  to  the  case  are  pro- 
vided for  in  the  tariff  of  fees  of  1845,  and  in  the  Consol. 
Stats.  U.  C,  p.  987,  as  shewn  bv  the  several  items  in  this 
supplementary  case  under  the  head  of  number  one. 

The  items  in  schedule  number  two  to  the  case  are  claimed 
for  services  performed  under  alleged  authority  of  the  court 
of  quarter  sessions,  by  its  order  of  July,  1854,  stated  in  the 
case,  and  until  the  dispute  in  question  always  allowed  as  a 
proper  charge,  in  manner  stated  in  the  evidence. 

The  items  in  schedule  three  are  provided  for  under  the 
order  of  sessions  of  November,  1854,  as  stated  in  the  case. 

The  items  in  schedule  four  are  some  of  them  for  advertis- 
ing the  courts,  and  others  of  the  items  are  for  notices  to 
constables,  under  authority  of  the  order  of  November,  1854, 
and  an  item  for  an  office  letter-book  and  for  instructions  to 
a  justice  as  to  the  mode  of  appointing  a  special  constable. 

The  items  in  schedule  number  five  are  claimed  under  the 
items  in  the  tariff  set  forth  in  number  one  of  this  supplement 
as  to  accounts. 

The  items  in  schedule  number  six  are  claimed,  as  stated 
in  the  case,  under  the  order  of  the  court  of  quarter  sessions, 
and  upon  its  audit,  which  the  defendant  submits  is  final. 

The  items  in  schedule  seven  are  claimei  as  items  embraced 
in  number  two  of  this  supplement. 

Robinson,  C.  J. — The  plaintiffs  in  this  action  are  endea- 
vouring to  recover  back  from  the  defendant  $761  89c.,  which 
the  defendant  admits  he  has  received  out  of  the  county  funds 
of  the  county  of  Lambton,  and  which,  in  accounts  rendered 
by  him  as  clerk  of  the  peace  of  the  county,  he  claimed  to  be 
due  for  certain  services  rendered  by  him  as  such  officer. 

The  first  question  is,  whether  he  was  legally  entitled  to  be 
paid  out  of  the  county  funds  the  whole,  or  any,  and  what 
part,  of  these  fees  which  are  in  question  ;  and  if  he  was  not 
entitled  to  recover  all  or  any  of  them,  then  the  next  ques- 
tion is  whether  the  plaintiffs  are  legally  entitled,  under  the 
circumstances,  to  recover  back  from  him  whatever  sums  he 
ought  not  to  have  received  out  of  the  county  funds. 

It  is  not  disputed  that  the  defendant  did  render  such  ser- 
vices as  he  has  charged  for.  The  plaintiffs  insist,  hov  ever, 
that  he  had  no  right  to  claim  payment  for  them  out  of  the 
county  funds. 
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It  is  admitted  by  the  defendant  that  for  $66,  part  of  the 
sum  in  question,  he  cannot  shew  any  authority,  and  he  con- 
sents that  for  that  sum  a  verdict  may  be  entered  for  the 
plaintiffs ;  the  fees  composing  that  amount  being,  as  I  assume, 
fees  which  do  not  come  under  any  of  the  seven  classes  of 
charges  respecting  which  our  opinion  is  desired. 

Then  we  have,  first,  to  see  whether  such  fees  as  come  un- 
der class  number  one  are  legally  chargeable  against  the 
county  funds. 

It  is  a  preliminary  question,  however,  -whether  any  fees 
chargeable  for  services  to  be  rendered  by  clerks  of  the  peace, 
and  which  come  within  the  schedule  at  the  end  of  chapter 
120,  ConsoL  Stats.  U.  C,  given  as]  a  schedule  of  heads  of 
expenses  which  shall  be  deemed  to  be  expenses  of  the  admin- 
istration of  criminal  justice  in  Upper  Canada  within  the 
meaning  of  the  act,  are  to  be  paid  to  the  clerk  of  the  peace 
out  of  the  county  funds  in  the  first  instance,  and  to  be  after- 
wards included  in  a  general  account  against  the  government 
of  all  such  expenses  as  by  the  statute  the  government  is  to 
pay  out  of  the  consolidated  revenue  ;  or  whether  the  county 
council  can  refuse  to  entertain  such  charges,  and  can  refer 
the  clerk  to  the  goverment,  as  the  party  from  whom  he  is  to 
claim  compensation  ;  or  whether  a  middle  course  is  not  the 
one  proper  to  be  taken — that  is,  that  the  clerk  should  make 
out  his  account  of  fees  for  services  connected  with  the  admin- 
istration of  criminal  justice  against  the  county,  which  account, 
"with  vouchers  and  report,  should  be  sent  to  the  government, 
with  the  accounts  of  other  county  ofiicers,  of  such  a  nature  as 
the  statute  contemplates,  find  to  await  audit  and  payment  by 
the  government  to  the  municipality. 

I  do  not  know  what  system  may  have  been  pursued  under 
the  power  of  regulation  given  to  the  Governor  in  council 
by  the  second  clause  of  the  act,  but  it  would  seem  that  it 
would  be  very  inconvenient  if  the  council  were  to  pay  such 
accounts  to  the  several  officers  before  audit  by  the  govern- 
ment auditors  and  final  allowance  by  the  government,  for  then 
occasions  might  be  constantly  arising  for  reclaiming  from 
the  officers  any  sums  that  the  government  county  auditors 
or  the  inspector  general  may  have  rejected. 
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In  either  case,  I  think  the  intention  and  effect  of  the  sta- 
tute, ch.  120,  is  that  the  counties  shall  be  paid  or  reim-  ^ 
bursed  bj  the  government  all  such  expenses  as  come  within  J 
that  statute,  and  have  been  audited  by  the  proper  auditors  I 
according  to  the  regulations  of  the  government;  and  noti 
that  the  clerks  of  the  peace,  sheriffs,  coroners,  constables ; 
and  criers,  are  to  make  out  severally  their  accounts  against 
the  provincial  government  for  such  services. 

I  do  not,  therefore,  think  that  the  clerk  of  the  peace  can 
be  properly  told  that  for  charges  relating  to  the  administra- 
tion of  criminal  justice  he  is  to  make  out  and  present  his 
accounts  to  the  provincial  government,  and  not  to  the 
county. 

As  to  the  several  lists  or  schedules,  seven  in  all,  on  which 
our  opinion  is  desired  as  to  the  admissibility  of  the  charges, 
we  required  that  the  defendant  should  in  the  first  place  refer 
us  to  the  particular  authority,  by  statute  or  otherwise,  on 
which  he  rests  for  the  several  items ;  and  that  the  plaintifis 
should,  on  their  part,  specify  their  objections  and  the  ground 
of  them  as  regards  each  item,  for  the  judges  cannot  be 
expected  to  search  through  the  whole  statute-book  to  see 
whether  there  is  not  some  enactment  referring  to  services 
rendered  by  clerks  of  the  peace,  under  which  each  particular 
charge  may  be  supported  or  rejected. 

I  do  not  think  that  the  schedule  appended  to  chapter 
120,  was  intended  by  the  legislature  to  embrace  all  the  ex- 
penses of  criminal  justice  that  were  to  be  charged  against 
the  government,  but  only  to  point  out  that  all  the  charges 
specified  in  it  were  to  be  deemed  within  the  act,  and  thus  to 
remove  all  doubt  as  to  such  charges.  The  last  sentence  of 
that  statute,  page  980,  makes  that  plain,  for  this  is  added 
to  the  schedule,  "  Together  with  all  other  charges  relating 
to  criminal  justice,  payable  to  the  foregoing  officers,  specially 
authorised  by  any  act  of  the  legislature.'' 

Whether  the  schedule  number  one  contains  any  charges 
that  properly  belong  to  the  provincial  government  to  pay  as 
coming  under  the  head  of  administration  of  criminal  justice, 
I  do  not  think  material  for  us  to  consider,  for  that  would 
not  shew  that  the  clerk  of  the  peace  is  not  entitled  to  charge 
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them  in  his  accounts  against  the  county  in  the  first  place, 
and  so  of  all  the  other  charges.  But  the  question  is  whether 
the  several  fees  charged  are  fees  to  which  he  is  entitled,  and 
that  is  a  question  which  we  declined  to  go  into  till  we  were 
informed  more  particularly  under  what  authority  his  several 
fees  were  claimed. 

After  it  has  been  settled  what  charges  are  admissible  and 
what  are  not,  the  question  may  arise  which  of  them  the 
council  can  justly  claim  should  be  paid  (to  the  county,  as  it 
appears  to  me)  out  of  the  provincial  revenue,  and  which  not. 

If  the  council  has  paid  any  charges  which  they  have 
expected  would  be  afterwards  reimbursed  by  the  govern- 
ment, and  if  they  have  found  such  charges  rejected,  either 
on  the  ground  that  they  were  for  fees  to  which  the  clerk  of 
the  peace  is  not  entitled,  or  for  fees  which,  though  properly 
demandable,  are  not  chargeable  against  the  provincial  rev- 
enue, then  a  question  will  arise,  whether  the  council  having 
paid  them  under  the  sanction  of  their  own  auditors,  and  upon 
their  own  judgment,  can  sue  for  them  back  because  the  gov- 
ernment has  declined  to  reimburse  them. 

If  they  are  reclaimed  from  the  defendant  not  as  illegal 
charges,  and  if  they  were  not  in  fact  illegal  charges,  but  are 
reclaimed  because  they  were  not  chargeable  against  the  pro- 
vincial revenue  under  the  statute  9  Vic,  ch.  58,  and 
were  on  that  ground  rejected  by  the  government,  then  I 
think  that  no  action  can  be  supported  by  the  county  against 
the  clerk  to  recover  them  back,  whether  in  our  opinion  the 
Inspector-General  or  the  government  auditors  have  or  have 
not  erred  in  drawing  the  distinction  between  the  two  classes 
of  charges.  It  would  be  a  question  to  be  settled  between 
the  county  and  the  government,  in  which  the  clerk  of  the 
peace  would  not  be  a  party  interested. 

Then  looking  now  at  the  case,  after  these  explanations  : 

The  first,  sixth,  and  seventh  charges  contained  in  schedule 
number  one  are  not  supported,  in  my  opinion,  by  any  ex- 
press legal  sanction,  and  as  this  court  has  under  such  circum- 
stances no  authority,  either  to  fix  the  amount  for  any  of  those 
services,  or  to  pronounce  that  the  clerk  of  the  peace  is  enti- 
tled to  any  fee  for  them,  we  cannot  properly  enter  into  a 
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consideration  of  any  further  question  respecting  them.  The 
ground  on  which  I  think  the  charge  number  seven  not 
admissible,  is  that  the  fee  which  is  allowed  for  that  service 
in  the  table  of  fees  of  1845  is  made  payable  by  the  officer 
to  whom  the  oath  is  administered. 

The  charges  in  schedule  number  two,  I  do  not  find  to  have 
any  legal  sanction. 

Of  the  charges  in  schedule  number  three,  I  do  not  find 
that  the  charge  number  five  has  any  legal  sanction. 

The  other  charges  may  be  all  legal  or  not,  according  as 
the  services  for  which  they  are  made  were  rendered  by  order 
of  the  justices,  as  stated  in  page  22  of  the  printed  tariff ; 
and  on  that  point  I  think  that  the  recognition  of  them  by 
the  jusi:ices  as  incurred  by  their  authority  should,  as  a  gen- 
eral rule,  be  deemed  conclusive. 

Schedule  4. — The  charges  in  this  schedule  are  admitted  in 
the  case  to  be  unauthorised,  and  the  only  question  in  regard 
to  them  is  whether,  having  been  voluntarily  paid  with  a 
knowledge  of  the  facts,  they  can  be  recovered  back. 

Schedule  No.  5. — I  do  not  consider  that  the  charges  in 
this  schedule  have  any  legal  sanction. 

Schedule  No.  6. — I  do  not  find  that  there  is  any  legal 
sanction  for  the  charges  contained  in  this  schedule. 

Schedule  No.  7. — I  do  not  find  that  there  is  any  legal 
sanction  for  the  charges  contained  in  this  schedule. 

There  are  some  few  of  the  charges  of  which  we  can  only 
say,  as  in  regard  to  charge  8  in  schedule  number  one,  that 
what  is  charged  may  or  may  not  be  right  according  to  what 
the  clerk  may  be  able  to  shew  had  been  required  of  him. 

The  fees  for  which  alone  I  think  the  clerk  of  the  peace 
can  be  said  to  have  a  legal  sanction,  supposing  the  service  in 
each  case  to  have  been  authorised,  are,  in  schedule  one,  the 
charges  2,  3,  4,  5,  8,  9,  10,  11  and  12 ;  and  in  schedule  3 
the  charges  1,  2,  3,  4,  (J  and  7,  subject  to  the  remark  I  have 
before  made  respecting  them.  Of  these  charges  I  do  not 
consider  that  any  one  of  the  charges  embraced  in  schedule 
number  one  comes  properly  within  those  expenses  of  the 
administration  of  criminal  justice  which,  under  Consol.  Stats. 
U.  C,  ch.  120,  are  made  charges  against  the  provincial 
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revenue.  Of  those  in  schedule  three,  I  do  not  think  that 
any  one  comes  clearly  within  that  statute. 

The  proper  construction  to  be  given  to  the  statute,  ch.  120, 
in  my  opinion,  is  that  the  legislature  having  evidently  had 
before  them  the  table  of  fees  established  in  1845  for  the 
clerks  of  the  peace,  and  made  selections  from  it,  (some  of 
which  it  must  be  confessed  seem  to  have  no  obvious  connec- 
tion with  the  administration  of  criminal  justice,)  must  be 
taken  to  have  determined  that  the  remainder  of  the  clerk's 
fees  in  the  schedule  were  not  to  be  deemed  expenses  of  the 
administration  of  criminal  justice  within  the  meaning  of  that 
act.  And  that  the  fees  given  in  the  schedule  of  the  fees  for 
the  clerk  of  the  peace  in  chapter  120,  with  the  addition  of  "all 
other  charges  relating  to  criminal  justice  payable  to  that  offi- 
cer, specially  authorised  by  any  act  of  the  legislature,  and 
immediately  before  the  9th  of  June,  1846,  payable  out  of 
county  funds,"  constitute  all  the  fees  of  his  office  which 
are  to  be  paid  out  of  the  provincial  revenue.  But  it 
rests  with  those  to  whom  the  government  has  committed  the 
duty  under  the  statute  chapter  120,  to  audit  and  approve  the 
accounts. 

It  only  remains,  I  think,  that  we  should  express  our  opin- 
ion in  regard  to  the  right  of  the  plaintiffs  to  recover  back 
in  this  action  against  the  clerk  of  the  peace  any  fees  which 
he  has  received,  and  for  which  we  do  not  find  that  he  had  any 
express  legal  sanction. 

I  understand  the  clerk  of  the  peace  to  be  serving  with- 
out a  salary,  and  to  be  only  remunerated  by  fees.  In  that 
case,  if  services  are  required  of  him  for  which  he  has  no 
fee  allowed  him,  and  which  he  is  not  bound  to  render  by  any 
statute  or  as  necessarily  belonging  to  his  office,  I  take  it 
he  is  no  more  bound  to  render  such  services  than  any  stran- 
ger would  be.  If  he  does  render  them  at  the  call  of  the 
justices,  or  in  compliance  with  the  request  of  the  municipality 
or  of  the  county  auditors,  he  has  at  least  an  equitable  claim 
to  receive  a  fair  compensation  for  the  act  done ;  and  though 
he  might  not  have  been  able  to  sustain  an  action  at  law  for 
all  such  services,  (while  for  some  he  might,)  yet  when  the 
justices  or  the  county  council  have  audited  and  allowed  such 
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charges,  and  have  paid  them  under  no  misunderstanding  of  \ 
the  facts,  nor  any  untrue  representation  of  the  officer,  we 
consider  that  the  municipality  have  not  a  legal  right  of  ac- 
tion to  sue  for  them  back.  That  would  not  be  like  the  case 
of  a  public  officer  concerned  in  the  administration  of  justice 
demanding  a  fee  from  an  individual  for  a  service  rendered 
in  the  course  of  the  administration  of  justice,  or  charging 
against  and  receiving  from  the  government,  or  from  a  muni- 
cipality, fees  for  services  not  rendered,  or  for  which  he  had 
made  charges  not  conforming  to  those  authorised  by  law. 

After  auditors  have  had  the  accounts  of  the  clerk  of  the 
peace  before  them,  and  have  exercised  their  judgment  upon 
them,  and  have  passed  them,  not  being  misled  by  any  impro- 
per conduct  of  the  officer,  I  do  not  think  they  can  reclaim 
in  an  action  what  they  have  so  allowed.  If  they  can,  they  \ 
can  do  it  after  the  lapse  of  years,  and  long  after  the  money 
which  they  have  voluntarily  paid  for  services  rendered,  and 
with  a  full  knowledge  of  the  facts,  had  been  received  and 
spent. 

And  so  also  as  to  such  charges  as  those  for  stationery,  a 
blank  book  for  entering  letters  in,  or  a  press  to  keep  his  pa- 
pers in,  I  cannot  hold  that  for  them  the  clerk  had  a  legal 
right  to  demand  payment ;  but  when  those  whose  duty  it  was 
to  audit  and  pay  the  accounts  passed  their  judgment  upon 
them,  and  looking  at  the  circumstances  thought  the  disburse- 
ments were  such  as  should  in  fairness  be  allowed  for  to  the 
officer,  I  think  there  is  no  legal  right  to  recover  back  the 
money  from  him. 

The  services  allowed  and  paid  to  him  for  assistance  ren- 
dered to  the  county  auditors,  are  charges  of  which  I  take 
the  same  view.  The  county  auditors  need  not  have  em- 
ployed him,  but  they  must  have  expected  to  remunerate  fairly 
whatever  person  they  did  employ,  and  I  think,  if  the  defen- 
dant was  called  upon  to  give  his  time  and  attention  to  that 
duty,  he  had  a  claim  to  be  paid  for  his  time  and  trouble,  which 
claim  was  at  least  just ;  and  having  been  paid  for  it  on  an 
account  rendered  and  audited,  and  when  nothing  illegal  was 
done,  and  no  imposition  practised,  he  can  keep  what  he  has 
received  as  a  compensation. 

61  VOL.  XXI. 
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In  looking  over  those  charges  of  which  it  cannot  be  said 
that  they  have  any  express  legal  sanction,  I  do  not  think 
they  are  all  such  as  that  we  can  properly  hold  that  an  action 
can  be  sustained  to  recover  them  back  after  the  accounts 
which  contained  them  have  been^aud^ted  and  allowed,  and 
the  money  paid  to  the  officer,  with  a  knowledge  on  tl^e  plain- 
tiffs'  part  of  the  facts,  and  in  the  absence  of  any  untrue 
statement  in  regard  to  the  service  rendered,  or  of  any 
infringement  of  an  act  of  parliament  in  charging  more  than 
the  fee  allowed  for  the  service. 

But  we  must  bear  in  mind  that  the  chapter  119,  of  the 
Consolidated  Statutes  of  Upper  Canada,  section  8,  makes  it 
a  penal  offence  in  the  clerks  of  the  peace  to  receive  any  other 
or  greater  fee  or  allowance  for  any  of  the  services  performed 
by  them  than  such  as  should  be  (and  were)  established  under 
the  authority  contained  in  that  act,  unless  such  fees  as  might 
be  allowed  by  some  other  act  of  parliament  for  other  ser- 
vices. That  clause  does  not  apply,  1  think,  to  any  disburse- 
ments made  by  the  clerk  of  the  peace,  or  services  rendered 
by  him  which  it  did  not  properly  belong  to  his  office  to  ren- 
der, and  of  course  not  to  any  fees  for  services  which  the 
justices  were  authorised  to  require  him  to  render,  and  for 
which  when  so  rendered  a  fee  is  allowed  by  the  tariff ;  but 
it  does  apply  to  such  charges  as  the  following  in  schedule 
number  one,  namely,  1,  6,  7  ;  to  charge  five  in  schedule  three, 
unless  we  can  hold  the  notice  to  a  constable  of  his  appoint- 
ment to  come  under  the  head  of  a  letter  upon  special  busi- 
ness, and  so  with  the  item  in  page  22  of  the  tariff,  which 
I  think  would  be  a  forced  construction,  though  the  charge 
itself  is  one  that  it  would  be  reasonable  otherwise  to  allow. 

Also  it  applies  to  all  the  charges  in  schedule  4,  except 
that  item  "  Paid  for  a  letter-book  for  the  clerk  of  the  peace," 
which  the  justices  could  allow  if  they  pleased  ;  to  all  the 
charges,  I  think,  in  schedule  No.  5  ;  to  those  in  No.  6,  as 
they  seem  to  have  been  for  services  necessarily  rendered  by 
him  in  virtue  of  his  office  as  clerk  of  the  peace,  for  which  no 
allowance  is  made  in  the  tariff,  or  by  any  statute  since, 
though  it  seems  perfectly  just  that  he  should  be  allowed  to 
charge  and  receive  a  fair  allowance  for  so  necessary  a  duty ; 
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also  to  the  items  in  schedule  7,  which  stand  in  principle  on 
the  same  ground,  except  the  first  of  the  items,  which  is  a 
notification  to  a  coroner  of  his  appointment,  for  which  no 
allowance  is  made,  unless  that  can  be  called  a  letter  "  upon 
special  business,''  which  I  think  it  hardly  can  be.  But  the 
service  is  one  that  ought  to  be  rendered,  and  for  which 
there  should  have  been  an  allowance  made  in  the  tariff. 

Then  as  to  all  the  last  mentioned  charges,  beginning  with 
schedule  No.  1,  and  going  through,  as  I  have  just  done — as 
they  are  fees  or  allowances  received  by  the  clerk,  contrary 
to  the  8th  clause  of  chapter  119,  Consol.  Stats.  U.  C,  is  he 
liable  to  be  sued  for  them,  as  money  illegally  received,  after 
his  accounts  have  been  audited  and  passed  ? 

That  is  a  general  question.  We  had  occasion  to  consider 
it  in  the  case  of  the  County  of  Haldimand  v.  Martin,  (19  U. 
C.  R.  178,)  which  may  be  considered  perhaps  as  in  principle 
governing  the  present,  though  there  were  several  matters  to 
be  considered  in  that  case  which  were  peculiar  to  it,  and 
there  is  in  this  case,  on  the  other  hand,  a  peculiarity 
which  makes  against  the  defendant.  I  mean  the  clause  in 
the  statute,  ch.  119,  which  expressly  enacts,  that  no  other 
or  greater  fee  shall  be  received  by  any  of  the  public  officers 
mentioned  in  it,  for  services  rendered  by  them  respectively, 
than  such  as  shall  be  established  by  the  tariff  which  should 
be  made  under  that  act,  unless  allowed  by  some  otJie?'  act  of 
parliament  for  other  services ;  and  which  imposes  a  penalty 
of  forty  dollars  for  any  such  offence. 

Possibly  the  legislature  meant  by  that,  that  the  prohibition 
should  extend  only  to  the  cases  of  fees  that  should  be  illegall}- 
demanded  of  individuals  for  public  services,  but  I  think  we 
cannot  understand  in  that  sense  only  the  plain  language 
used.  It  may  be  argued  also  that  the  legislature  intended 
that  the  penalty  should  be  all  that  the  officer  should  be  sub- 
ject to,  and  that  he  should  not  be  also  required  to  refund  the 
illegal  fee  or  allowance.    I  think  we  cannot  so  determine. 

And  I  also  think  that  we  cannot  hold,  in  the  face  of  that 
statute,  that  the  fees  received  contrary  to  its  express  provi- 
sions are  moneys  which  the  officer  in  equity  or  good  conscience 
may  be  allowed  to  hold,  though  he  could  not  have  recovered 
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them  by  law.  It  seems  to  me  that  in  a  case  like  this,  the  lan- 
guage of  the  judges  in  Steele  v.  Williams,  (8  Ex.  626,)  applies 
"with  peculiar  force ;  and  that  that  case  is  an  authority  so  strong 
and  clear  against  the  defendant's  right  to  retain  the  money 
illegally  received  by  him,  that  it  leaves  it  only  to  be  con- 
sidered by  us  whether  the  same  principle  can  be  applied  in 
this  case,  where  the  defendant  received  the  money  from  the 
municipality  out  of  the  public  funds,  as  must  have  have  been 
applied,  according  to  that  case,  in  regard  to  any  illegal  fees 
which  he  had  received  from  an  individual  for  a  service 
rendered  to  him  by  virtue  of  his  office,  for  which  service  he 
is  by  the  tariff  allowed  to  be  paid  by  the  individual,  as  is  the 
case  with  regard  to  several  items  contained  in  the  tariff. 

I  can  find  no  authority  for  drawing  a  distinction  in  favour 
of  the  defendant,  founded  upon  the  fact  that  he  is  sued  by 
the  county  which  paid  the  illegal  charges  out  of  the  {)ublic 
funds.  On  the  contrary,  public  policy  seems  to  require  that 
the  law  should  be  at  least  as  strictly  applied  in  such  a  case 
as  in  the  case  of  an  individual  who  had  paid  the  illegal  fee. 
But  at  the  same  time  I  do  see  very  great  inconvenience 
that  would  follow  if  accounts  of  this  description  should  be 
allowed  to  be  raked  into  long  after  they  have  been  passed' 
and  paid,  with  a  view  of  discovering  any  petty  charges  of  a 
shilling  or  Is.  3d.,  and  making  them  the  ground  of  a  law- 
suit to  get  back  the  money. 

In  Brisbane  v.  Dacres,  (5  Taunt.  143,)  the  inconveniences 
and  hardships  of  such  a  course  are  strongly  pointed  out,  but 
I  think  we  cannot  apply  the  principle  on  which  that  case  was 
determined  to  the  case  before  us.  The  facts  are  in  several 
respects  so  unlike  that  we  could  not  rely  on  it  as  an  authority 
in  favour  of  the  defendant. 

I  have  endeavoured  to  make  plain  the  conclusions  I  have 
come  to.  If  my  brothers  concur  in  this  view,  we  must  leave 
it  to  the  parties  to  apply  what  has  been  determined  by  us  in 
such  a  manner  as  to  shew  for  what  sum  the  verdict  should 
be  entered,  in  addition  to  the  sum  mentioned  in  the  case  as  sub- 
mitted to,  $66  ;  and  if  it  should  be  required,  the  master  of 
this  court  will  assist  them  in  stating  the  account,  and  will 
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refer  to  us  if  it  should  be  necessary  on  any  point  that  may 
seem  doubtful. 

Burns,  J.,  concurred. 

McLean,  J.,  having  been  absent  during  this  term,  gave 
no  judgment. 


Wilson  et  al.  v.  MacNab. 

Trover  for  debenture — Evidence  of  conversion. 

PlaintiflFs  held  certain  municipal  debentures  for  sale  in  London.  C,  an  agent 
of  the  municipality,  procured  one  for  £100,  from  the  plaintiflFs,  and  gave 
it  to  the  defendant  in  their  presence,  in  order  that  the  defendant  might 
shew  it  to  G.  &  Co.,  a  firm  who  defendant  thought  might  purchase.  This 
firm  afterwards  advanced  £20,000  upon  a  deposit  of  £40,000  of  the  de- 
bentures, and  agreed  to  sell  £60,000  of  them,  but  the  sale  was  not  made, 
and  the  plaintiffs  subsequently  sold  those  deposited  with  G.  &.  Co.,  in  or- 
der to  pay  off  their  advance.  This  debenture,  however,  which  had  been 
left  by  the  defendant  with  G.  &  Co.,  when  he  first  went  to  them,  was 
overlooked,  and  remained  in  their  possession.  The  plaintiffs  having 
brought  trover,  it  appeared  that  G.  &  Co.  retained  it,  claiming  commis- 
sion which  would  have  arisien  to  them  from  the  sale,  and  a  lien  on  it  for 
moneys  due  to  them  by  the  defendant,  but  the  plaintiffs  knew  nothing  of 
this,  and  had  never  applied  to  them  for  it. 

Held,  that  the  defendant  was  not  liable,  for  he  was  guilty  of  no  conversion 
in  placing  the  debenture  in  the  hands  of  G.  &  Co.  with  the  plaintiffs'  as- 
sent, and  had  not  interfered  since  ;  and  that  the  plaintiffs'  remedy  was 
against  G.  &  Co. 

The  first  count  of  the  declaration  was  trover,  for  a  deben- 
ture made  by  the  corporation  of  the  united  counties  of  Huron 
and  Bruce,  for  £100  sterling,  and  interest,  at  the  rate  of  six 
per  cent.    The  common  money  counts  were  added. 

Pleas. — 1.  Not  guilty.  2.  To  first  count,  that  the  deben- 
ture was  not  the  plaintiffs'  property.  3.  To  the  common 
counts,  never  indebted. 

The  case  was  tried  at  Toronto,  before  Burns,  J.,  and  the 
facts  appeared  as  follow  : 

In  the  winter  of  the  year  1858-9,  Messrs.  Bosanquet, 
Franks  &  Co.,  of  London,  held  in  deposit  for  the  united 
counties  of  Huron  and  Bruce,  debentures  to  the  amount  of 
£40,000  sterling,  for  the  purpose  of  being  sold  in  the  Lon- 
don market.  Mr.  John  Cameron,  of  Toronto,  was  then  in 
London,  and  was  acting  as  an  agent  for  the  united  counties 
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in  procuring  the  debentures  to  be  sold  on  their  account. 
Mr.  Cameron  met  with  the  defendant  in  London,  and  the 
defendant  told  him  he  thought  he  knew  a  house  which  would 
either  buy  a  portion  of  the  debentures  or  would  advance 
money  upon  them  for  a  time,  until  the  debentures  could  be 
negotiated.  Mr.  Cameron  procured  from  Messrs.  Bosanquet, 
Franks,  &  Co.,  one  of  the  debentures,  the  one  in  question, 
for  £100,  and  gave  it  to  the  defendant  as  a  specimen,  in 
order  that  he  might  shew  it  to  the  parties  with  whom  the 
defendant  intended  to  deal. 

The  whole  of  the  debentures  for  the  £40,000  were  under 
the  control  of  and  subject  to  the  orders  of  the  plaintiffs' 
firm,  and  one  of  them  was  present  when  Mr.  Cameron  so 
delivered  the  £100  debenture  to  the  defendant.  The  defen- 
dant carried  the  debenture  to  the  firm  of  Messrs.  Gladstone 
&  Co.,  of  London,  and  an  arrangement  was  finally  made  by 
w^hich  Messrs.  Gladstone  &  Co.  advanced  the  sum  of  £20,000 
upon  the  debentures,  to  be  repaid  within  a  certain  time.  It 
was  agreed  that  the  commission  upon  the  £20,000  should  be 
three  per  cent.,  and  that  was  to  be  divided  between  the 
defendant  and  Messrs.  Gladstone  &  Co.  The  debenture  in 
question  was  left  with  Messrs.  Gladstone  and  Co,  when  first 
exhibited  to  them  as  a  specimen. 

The  plaintiffs  subsequently  exercised  their  control  over 
the  whole  of  the  debentures,  and  sold  them  them  to' pay  off 
Messrs.  Gladstone  &  Co.  the  £20,000  due  to  them,  but  this 
particular  debenture  was  lost  sight  of  in  some  way,  and  was 
never  returned  to  the  plaintiffs  with  the  others,  but  remaineed 
and  still  was  in  the  possession  of  Messrs.  Gladstone  &  Co. 

Mr.  Gladstone  was  examined  upon  a  commission.  He 
stated  that  the  defendant  brought  a  £1C0  debenture  to  their 
firm  in  February,  1859,  and  left  it  with  them,  and  intro- 
duced to  their  firm  Mr.  John  Cameron  and  the  plaintiff  WiL 
son.  The  plaintiffs  were  aware  they  had  possession  of  the 
£100^  debenture.  It  was  arranged  that  Messrs.  Gladstone 
&  Co.  should  advance  to  Mr.  John  Cameron  and  the  plain- 
tiff Wilson  £20,000,  upon  the  deposit  of  £40,000  worth  of 
the  debentures.  This  was  done.  Mr.  Gladstone  said  it  was 
further  agreed  that  £20,000  further  debentures  held  by 
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Wilson  &  Co.,  together  with  the  ,£10,000,  should  be  sold  by 
Messrs.  Gladstone  &  Co.  ;  this  was  never  done,  however. 
With  regard  to  the  debenture  in  question,  he  said  their  firm 
retained  it  on  two  grounds  ;  first,  on  the  ground  that  a  com- 
mission would  have  been  due  to  their  firm,  and  also  to  the 
defendant,  if  they  had  been  allowed  to  sell  the  £60,000 
debentures  ;  and,  secondly,  that  he  considered  their  firm  had 
a  lien  on  it  for  moneys  due  to  them  from  the  defendant, 
arising  out  of  a  loan  their  firm  made  to  the  defendant  in  the 
middle  or  end  of  the  year  1859.  He  said  the  debentures 
were  not  specifically  pledged  or  referred  to  in  the  transac- 
tion about  the  loan,  but  they  claimed  a  lien  on  it  because  it 
was  in  their  possession. 

The  defendant  was  applied  to  by  letter  in  this  country  by 
the  plaintifis'  solicitor,  but  the  reply  which  he  gave  was  lost 
or  mislaid,  and  on  the  part  of  the  defendant  the  following 
statement  by  their  solicitor  was  admitted  as  evidence,  subject 
however  to  the  objection  that  it  was  necessary  to  give  the  defen- 
dant a  notice  to  produce  the  letter  which  had  been  written  to 
the  defendant,  which  it  was  admitted  had  not  been  given  : 

"  Before  the  commencement  of  this  action  I  wrote  a  letter 
to  the  defendant  on  behalf  of  the  plaintilfs,  demanding  the 
debenture.  To  this  letter  I  received  a  reply  in  the  defend- 
ant's handwriting,  stating  that  he  did  not  recollect  anything 
about  such  a  debenture,  and  that  if  he  ever  had  it  he  must 
have  returned  it  to  the  plaintiff,  Mr.  Wilson,  or  Mr.  John 
Cameron,  and  that  he  would  write  to  Messrs.  Gladstone  & 
Co.  on  the  subject.  After  this  I  saw  the  defendant  in  To- 
ronto and  spoke  to  him  on  the  subject.  I  repeated  the 
demand  to  him,  saying  to  him  the  plaintiffs  were  under  the 
impression  that  he  had  sold  the  debenture.  He  denied  that 
he  had  made  any  disposition  of  it,  and  did  not  know  what 
had  become  of  it,  and  would  write  to  Messrs.  Gladstone  & 
Co.  about  it." 

It  was  contended,  on  the  part  of  the  defendant,  that  there 
was  no  suflScient  evidence  to  charge  the  defendant  with  the 
conversion  of  the  debenture  :  that  it  had  come  into  the  pos- 
session of  Messrs.  Gladstone  &  Co.  without  the  plaintiffs' 
assent,  and  they  should  look  to  that  firm  for  it. 
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It  appeared  by  the  evidence  that  the  plaintiffs  had  never 
applied  to  Messrs.  Gladstone  &  Co.  for  it,  and  it  was  not 
shewn  that  they  had  any  in^'ormation  that  Messrs.  Gladstone 
&  Co.  made  any  claim  upon  it  in  any  way. 

The  learned  judge  had  doubts  about  the  sufficiency  of  the 
evidence  to  charge  the  defendant,  and  he  reserved  it  as 
ground  of  nonsuit,  and  asked  the  jury  to  say  whether  in  their 
opinion  they  thought  the  defendant  detained  or  was  the  cause 
of  detention  of  the  debenture,  for  if  not  the  verdict  should 
be  for  the  defendant,  and  that  wou;d  end  any  question  of  the 
sufficiency  of  the  evidence  to  go  to  them. 

The  jury  found  a  verdict  for  the  plaintiffs. 

M.  C.  Cameron  obtained  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered  pursuant  to  leave  reserved,  or  for 
a  new  trial,  the  verdict  being  contrary  to  law  and  eviden<;e, 
and  for  reception  of  improper  evidence. 

Hector  Cameron  shewed  cause  and  cited  Syeds  v.  Hay,  4 
T.  R.  260;  Alsager  v.  Close,  10  M.  &  W.  576  ;  Davies  v. 
Vernon,  6  Q.  B.  443. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  debenture  seems  to  have  been  placed  in  the  hands  of 
the  defendant  by  the  agent  of  the  plaintiffs ;  and  being  so 
placed  in  the  defendant's  hands  for  a  particular  purpose,  he 
only  used  it  for  that  purpose,  and  did  nothing  with  it  but 
what  it  was  understood  and  intended  he  should  do.  He  did 
not  convert  the  debenture  wrongfully  by  putting  it  into  the 
hands  of  Messrs.  Gladstone  in  the  presence  and  with  the 
assent  of  one  of  the  plaintiffs.  Then  has  he  wrongfully 
refused  to  deliver  it  up  ?  It  appears  he  has  it  not  in  his 
power  to  deliver  it  up. 

He  is  not  answerable  for  any  thing  illegal  or  unreasonable 
that  the  Messrs.  Gladstone  may  have  done  in  detaining  it. 
His  agency  in  the  transaction,  so  far  as  it  concerns  this 
debenture,  was  at  an  end  as  soon  as  the  principals  came 
together  and  treated  of  the  loan.  The  plaintiffs  knew  the 
whole  facts  of  the  case,  and  their  remedy  is  against  the 
Messrs.  Gladstone. 
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If  they  could  have  shewn  that  by  reason  of  something 
afterwards  done  by  the  defendant,  not  connected  with  the 
negociation  which  occasioned  the  debenture  to  be  put  into 
the  hands  of  the  Messrs.  Gladstone,  the  latter  had  acquired 
(if  that  were  possible  under  the  circumstances,)  some  right 
to  detain  the  debenture,  which  they  otherwise  would  not  have 
had,  or  that  the  defendant  procured  them  to  detain  the 
debenture,  then  the  action  might  have  been  supported  ;  but 
upon  the  report  of  the  case  I  think  there  is  no  pretence  for 
holding  the  defendant  liable. 

We  have  looked  into  the  cases  which  Mr.  Hector  Cam- 
eron cited,  but  none  of  them  give  any  support  to  this  action. 

The  letter  written  by  the  defendant  to  the  plaintiffs'  soli- 
citor does  not  appear  to  us  to  be  material.  It  does  not 
shew  that  the  defendant,  after  leaving  the  debenture  with 
the  Messrs.  Gladstone,  interfered  in  any  manner  with  the 
disposition  or  custody  of  it. 

The  plaintiffs  knew  where  it  was,  and  when  and  how  they 
would  be  entitled  to  get  it  back. 

If  the  defendant  was  bound  to  keep  in  his  mind  after- 
wards the  circumstance  that  it  was  through  him  that  the 
debenture  found  its  way  to  the  Messrs.  Gladstone,  and  if  a 
duty  was  incumbent  on  him  to  look  after  it  and  restore  it, 
that  would  only  give  ground  for  an  action  for  negligence  *n 
not  doing  so,  but  we  do  not  see  in  the  facts  stated  any  thing 
that  would  support  an  action  in  that  shape. 

We  think  the  rule  for  nonsuit  must  be  made  absolute. 

Rule  absolute  for  nonsuit. 
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Mewburn  v.  Street. 

Lottery — 12  Oeo.  IL,  ch.  28 — Information  to  forfeit  land  sold-^Limitation — 
31  Eiiz.,  ch.  b—Consol.  Stats.  U.  (7.,  ch.  78. 

An  information  to  forfeit  land  sold  by  lottery,  contrary  to  the  12  Geo.  IL, 
ch.  28,  may  be  filed  by  a  private  individual,  and  need  not  be  by  the  At- 
torney-General or  any  public  officer. 

No  writ  or  process  is  necessary,  the  information  being  the  commencement 
of  the  proceeding  ;  and  at  all  events  the  vv^ant  of  it  could  not  be  objected 
to  on  demurrer,  after  defendant  had  appeared  and  pleaded. 

The  plaintiff  in  this  case  filed  his  information  more  than  five  years  after 
the  sale  complained  of.  Held,  too  late,  for  that  the  case  came  within  the 
31  Eliz.,  ch.  5,  by  which  he  was  limited  to  one  year. 

Where  it  appears  upon  the  record  in  a  penal  action  that  it  is  brought  too 
late,  the  defendant  may  take  advantage  of  the  objection  without  having 
specially  pleaded  it. 

No  precedent  having  been  found  of  such  an  information,  the  court  sug- 
gested that  it  might  be  necessary  to  consider  in  any  future  case,  whether 
it  should  not  be  shewn  that  the  party  exposing  the  land  to  sale  by  lot- 
tery had  been  properly  convicted  of  the  offence,  whether  the  information 
must  not  be  served  on  the  party  in  possession  of  the  land,  whether  all 
claiming  title  should  not  be  called  upon  by  proclamation  or  otherwise  to 
come  in  and  defend,  and  whether  any  other  preliminary  proceedings 
were  requisite. 

.  Semble,  that  the  land  is  not  liable  to  forfeiture  after  it  has  got  into  the' 
hands  of  a  bond  fide  purchaser  for  value,  without  notice  of  the  illegality, 
or  except  in  a  proceeding  against  the  person  guilty  of  the  offence,  or  one 
in  possession  who  had  acquired  the  land  illegally. 

The  plaintiff  filed  the  following  information,  to  forfeit 
certain  lands  as  illegally  sold  by  lottery: 

Be  it  remembered  that  Thomas  Chilton  Mewburn,  one  of  the 
suibjects  of  her  Majesty,  Queen  Victoria,  who  prosecutes  for 
himself  in  this  behalf,  in  his  own  proper  person,  doth  give  the 
court  here  to  understand  and  be  informed  that  certain  lands 
situate  within  that  part  of  the  province  of  Canada  formerly 
called  Upper  Canada,  and  within  the  jurisdiction  of  this 
honourable  court,  to  wit,  all  and  singular  lots  number  six 
and  seven,  in  the  fourth  concession  of  the  township  of  Bar- 
ton, in  the  said  county  of  Wentworth,  were  heretofore,  to 
wit,  on  the  15th  day  of  July,  1853,  at  the  city  of  Hamilton, 
in  the  township  of  Barton  aforesaid,  by  one  Richard  Porter 
Street,  unlawfully  exposed  to  sale,  and  sold  to  certain  per- 
sons to  informant  unknown,  by  a  device  depending  upon 
and  determined  by  lot,  contrary  to  the  form  of  the  statute 
passed  in  the  twelfth  year  of  the  reign  of  his  late  Majesty 
King  George  the  second,  and  intituled  "  An  act  for  the 
more  effectual  preventing  of  excessive  and  deceitful  gaming, 
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whereby,  and  by  force  of  the  said  statute,  the  said  parcels 
or  tracts  of  land  became  forfeited  to  such  person  or  persons 
who  should  sue  for  the  same  by  action,  bill,  plaint  or  infor- 
mation, in  any  of  her  Majesty's  courts  of  record.  Where- 
fore the  said  Thomas  Chilton  Mewburn,  the  informant  in 
this  behalf,  prayeth  the  consideration  of  this  honourable 
court  in  the  premises,  and  that  the  said  parcels  or  tracts  of 
land  may  for  the  causes  aforesaid  be  and  remain  forfeited 
to  him  as  the  person  suing  for  the  same. 

Pleas. — 2.  As  to  so  much  of  the  plaintiff's  information  as 
relates  to  that  portion  of  the  lands  in  the  above  information 
mentioned,  which  portion  is  described  as,  &c.,  &c.  The 
defendant  says  that  after  the  commission  by  the  defendant 
of  the  said  alleged  offences  in  the  above  information  men- 
tioned, and  before  the  said  Thomas  Chilton  Mewburn  sued 
for  the  aforesaid  lands,  or  any  portion  thereof,  by  action, 
bill,  plaint  or  information,  in  any  of  her  Majesty's  courts  of 
record,  or  at  the  assizes  for  any  county  where  any  such 
offences  were  committed,  the  whole  of  the  above  described 
portion  of  such  lands  became  and  was,  and  the  same  still 
continues  to  be,  wholly  divested  out  of  the  defendant,  and 
out  of  his  possession  and  occupation,  and  vested  in  and  con- 
veyed to  one  Mudie  Macara,  who  then  became  and  was,  and 
still  is  the  owner,  and  purchaser,  and  possessor,  and  occu- 
pant of  such  portion  of  such  lands  bond  fide  for  value,  and 
without  any  notice  or  knowledge  of  any  of  the  above  alleged 
offences,  and  this  the  defendant  is  ready  to  verify,  &c., 
wherefore  the  defendant  prays  judgment  if  the  said  Thomas 
Chilton  Mewburn  ought  further  to  maintain  the  said  portion 
of  his  said  information  in  the  introductory  part  of  this  plea 
mentioned,  against  the  defendant,  for  the  recovery  of  such 
portion  of  such  lands  in  the  introductory  portion  of  this  plea 
mentioned. 

3.  As  to  the  residue  of  the  said  information,  for  the 
recovery  of  the  residue  of  the  said  lands  beyond  the  portion 
thereof  in  the  introductory  part  of  the  said  second  plea 
mentioned,  the  defendant  says  that  after,  &c.,  and  before, 
&c.,  (as  in  the  second  plea,)  the  said  residue  of  the  said 
lands  in  the  introductory  part  of  this  plea  mentioned  ceased 
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to  be  the  lands  of  the  defendant,  and  passed  out  of,  and 
still  continues  out  of,  his  possession  or  occupation,  and  were 
conveyed  to  and  became  the  lands  of  divers  other  persons, 
to  wit,  &c.,  (giving  the  names,)  Avho  then  and  thenceforth 
occupied  and  possessed,  and  still  occupy  and  possess  the 
same,  to  the  exclusion  of  the  defendant ;  and  this  the  de- 
fendant is  ready  to  verify,  &c. 

4.  As  to  so  much  of  the  plaintiff's  information  as  relateS: 
to  that  portion  of  the  lands  in  the  above  information  men- 
tioned, which  portion  is  described  a&  follows,  &c.,  the  dc' 
fendant  says  that  after,  kc,  and  before,  &c.,  the  whole  of 
the  above  described  portion  of  such  lands  became  and  was, 
and  the  same  still  continues  to  be,  wholly  divested  out  of  the 
defendant,  and  out  of  his  possession  and  occupation,  and 
vested  in  and  conveyed  to  one  George  Carey,  who  then  be- 
came and  was,  and  still  is  the  owner  and  purchaser,  and 
possessor  and  occupant  of  such  portion  of  such  lands  bond 
fide  for  value,  and  without  any  notice  or  knowledge  of  any 
of  the  above  alleged  offences ;  and  this  the  defendant  is  ready 
to  verify,  &c.    "Wherefore,  &c., 

MepUcation  to  second  plea,  that  though  true  it  is  that  the 
said  Mudie  Macara  was  a  purchaser  for  value,  and  without 
notice  of  the  illegality  in  the  information  mentioned,  for 
replication,  nevertheless,  the  plaintiff  saith  that  the  party 
from  whom  he  purchased  was  one  of  the  persons  in  the  in- 
formation mentioned,  to  whom  the  said  lands  were  so  ille- 
gally sold  by  the  said  defendant  as  in  the  information  men- 
tioned, and  that  the  only  claim  which  the  said  Mudie 
Macara  has  or  pretends  to  have  to  the  said  portion  of  land 
in  the  said  second  plea  mentioned,  is  under  and  by  virtue  of 
a  conveyance  from  such  person,  who  became  the  purchaser  of 
the  same  in  the  manner  in  the  said  information  mentioned, 
contrary  to  the  form  of  the  statute  therein  mentioned,  and 
held  a  conveyance  thereof  from  the  said  defendant  in  pur- 
suance of  such  sale,  and  was  not  otherwise  entitled  thereto. 
And  the  plaintiff  further  saith  that  the  said  lands  were  so 
illegally  exposed  for  sale,  and  sold  in  manner  aforesaid,  pre- 
vious to  the  passing  of  the  act  passed  in  the  nineteenth  year 
of  her  Majesty's  reign,  entititled  "  An  act  for  the  suppression 
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of  lotteries and  this  the  plaintilf  is  ready  to  verify.  There- 
fore  the  saif^  plaintiff  prays  judgment,  and  that  the  lands 
may  be  forfeited  to  him  as  the  person  suing  therefor. 

Replication  to  the  third  plea,  that  the  said  several  persons 
in  that  plea  mentioned  who  are  occupying,  possessing  and  enjoy- 
ing the  residue  of  the  said  lands  in  the  said  third  plea  men- 
tionecl,  were  purchasers  of  the  same  at  such  illegal  sale,  or  claim 
under  such  purchasers,  and  not  otherwise,  and  that  the  con- 
veyances under  which  they  respectively  claim  were  convey- 
ances made  by  the  defendant  in  pursuance  of  and  to  carry 
out  the  illegal'sale  in  the  said  information  mentioned;  and 
the  plaintiff  further  saith  that,  save  as  in  this  replication 
mentioned,  the  said  several  persons  have  no  claim,  right,  or 
title  in  the  said  lands,  and  by  reason  of  the  premises  herein 
and  in  the  said  information  mentioned  such  conveyances 
were  and  are  wholly  void  in  law  ;  and  the  plaintiff  further 
saith  that  said  alleged  illegal  sale,  and  the  conveyances  so 
made  in  pursuance  thereof,  severally  took  place  and  were 
made  before  the  passing  of  an  act  passed  in,  &c.,  (19  Vic, 
eh.  49,)  wherefore,  &c. 

Replication  to  the  fourth  plea,  that  the  lands  in  that  plea 
mentioned  were  at  the  said  alleged  sale  purchased  in  the 
manner  mentioned  in  the  said  information  by  one  of  the 
persons  therein  mentioned,  and  the  defendant  afterwards,  in 
pursuance  of  such  illegal  sale,  conveyed  the  same  to  him, 
and  the  said  George  Carey  claims  under  such  person,  and 
not  otherwise  ;  and  such  sale  and  conveyance  were  severally 
made  before  the  passing  of  the  act  of  this  province  above 
referred  to  ;  and  this  the  plaintiff  is  ready  to  verify. 

The  plaintiff  also  demurred  to  the  third  plea,  on  the 
ground  that  it  is  not  shewn  that  the  persons  therein  men- 
tioned were  bond  fide  purchasers  without  notice,  nor  from 
whom  they  purchased,  and  the  same  is  therefore  no  answer 
to  the  plaintiff's  information,  which  discloses  facts  whereby 
the  said  lands  became  forfeited  to  any  person  who  should 
sue  for  the  same. 

And  he  demurred  also  to  the  second  and  fourth  pleas, 
assigning  as  grounds,  that  the  pleas  disclose  no  answer,  in- 
asmuch as  a  purchaser  to  be  protected  must  be  a  purchaser 
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from  the  defendant,  or  some  one  holding  through  him  inde- 
pendently of  the  said  illegal  sale  in  the  information  men- 
tioned, and  for  all  that  appears  in  those  pleas  they  may  hold 
under  a  purchaser  at  such  sale. 

The  defendant  also  demurred  to  all  the  replications,  on 
the  following  grounds  : — 1.  That  each  and  every  of  those 
replications  hereby  demurred  to  confess  without  avoiding 
the  pleas  to  which  they  are  replied.  2.  That  the  only  ob- 
ject of  the  plaintiff's  information  is  to  recover  the  land 
therein  mentioned  by  reason  of  the  committing  of  the  offence 
therein  mentioned,  in  the  same  manner  as  at  the  time  of  the 
statute  coming  into  force  for  such  offence  such  land  could 
be  recovered,  if  really  forfeited,  in  a  real  action,  or  an 
action  of  ejectment,  or  as  it  still  can  be  recovered,  if  at  all, 
in  an  action  of  ejectment,  upon  the  implied  allegation  ©r 
supposition  that  the  defendant  never  parted  with  any  in- 
terest therein,  but  such  information  is  not  brought  to  punish 
the  defendant  for  the  offence  therein  mentioned  ;  yet  the 
the  pleas  shew  and  replications  confess  that  the  defendant 
has  conveyed  away  all  his  right,  title,  and  interest :  that  the 
sales  only,  and  not  the  conveyances  in  that  behalf,  are  void 
by  the  statute  in  that  behalf :  that  therefore  the  defendant 
is  not  as  to  the  lands  mentioned  in  the  second,  third,  and 
fourth  pleas  a  proper  person,  but  the  person  to  whom  he 
has  conveyed  are  the  proper  persons  against  whom  legal 
proceedings  should  be  instituted  for  the  recovery  of  such 
lands  as  forfeited  for  said  alleged  offences  by  the  plaintiff 
claiming  to  be  the  common  informer  in  that  behalf. 

3.  That  the  plaintiff  claims  to  recover  solely  by  virtue  of 
his  alleged  title  to  the  lands  in  the  information  mentioned, 
which  alleged  title  cannot  exist  before,  nor  except  by  and 
through  the  filing  of  the  said  information,  yet  these  pleas 
allege,  and  those  replications  confess,  that  before  the  plain- 
tiff had  or  claimed  any  title  thereto  defendant  parted  with 
the  lands,  and  all  his  title  to  the  lands,  in  each  of  those 
pleas  mentioned,  and  the  same  was  and  is  transferred  to 
other  owners,  by  title  either  good  or  at  worst  merely  voida- 
ble, and  not  void. 

The  defendant  also  gave  notice  of  exceptions  to  the  inform, 
mation  as  follows : — 
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1.  Because  an  information  being  a  criminal  prosecution 
of  the  nature  of  an  indictment,  except  that  the  finding  of 
the  grand  jury  is  dispensed  with,  and  the  information  of  the 
Attorney-General  or  other  proper  officer  substituted  for  the 
ordinary  finding  of  the  grand  jury,  the  plaintiff 's  present 
information,  by  himself,  in  his  private  capacity,  and  without 
any  lawful  authority,  is  in  the  eye  of  the  law  mere  waste 
paper,  and  null  and  void. 

2.  Because  the  plaintiff  neither  has  nor  shows,  nor  pre- 
tends to  have,  any  writ  or  other  lawful  commencement  to 
his  said  pretended  information  or  legal  proceeding,  but  is 
and  shows  he  is  illegally  endeavouring  therein  and  thereby 
as  a  mere  private  individual  to  usurp  the  functions  of  the 
Attorney-General  or  the  master  of  the  Crown  office,  or 
other  lawful  officer's  authority  on  that  behalf. 

3.  That  the  plaintiff  shows  no  right  or  title  to  recover  the 
lands  in  the  said  pretended  information  mentioned,  or  any 
part  thereof,  but,  on  the  contrary,  he  is  not  such  a  common 
informer  as  he  pretends  to  be,  and  is  not  suing  and  has  not 
sued  or  prosecuted  therefor  in  any  manner  specified  in  the 
statute  in  such  pretended  information  mentioned. 

4.  That  even  if  the  offences  alleged  in  the  plaintiff's  real 
or  pretended  information  were  committed  by  the  defendant, 
the  plaintiff  therein  shows  that  he  is  too  late  in  suing  or 
prosecuting  the  defendant  in  that  behalf. 

5.  That  the  plaintiff  has  not  sufficiently,  nor  with  suffi- 
cient distinctness,  in  his  information  described  or  alleged 
the  defendant's  supposed  ofi'ence.  I 

The  case  was  argued  during  last  term. 

R.  A,  Harrison,  for  the  plaintiff,  cited  R.  &  H.^J)ig. 
223 ;  Wallbridge  v.  Beckett,  13  U.  C.  R.  395  ;  Jamie- 
son  v.  Sherwood,  14  U.  C.  R.  282  ;  Cronyn  v.  Wid- 
der,  16  U.  C.  R.  356  ;  Corby  v.  McDaniel,  16  U.  C.  R. 
378 ;  Cronyn  v.  Griffiths,  18  TJ.  C.  R.  396  ;  Goodeve  v. 
Manners,  5  Grant  Chy.  Rep.  114 ;  Regina  v.  Crooks,  5 
0.  S.  733  ;  Bac.  Abr.  ^'Informations"  A. ;  4  &  5  W.  &  M., 
ch.  18. 

R,  MartiUy  contra,  cited  Arch.  Crim.  Pig.  96-98 ;  Rex 
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V.  Willett,  6  T.  R.  294 ;  Regina  v.  Tuddenham,  5  Jur.  871 ; 
27  Geo.  III.,  ch.  1 ;  31  Eliz.,  ch.  5,  sec.  5 ;  Tidd  Prac. 
Vol.  I.,  p.  18-14 ;  Stark  Ev.  vol.  III.,  p.  849,  note  {z) ; 
Phillipps  on  Ev.  vol.  II.,  p.  164,  note  3 ;  Jac.  Law  Die. 
Limitations,  pi.  2  ;  Fife  v.  Bousfield,  6  Q.  B.  100  ;  Davis  v. 
Mazzinghi,  1  T.  R.  705 ;  Wallbridge  v.  Beckett,  18  U.  C. 
R.  397 ;  Goodeve  v.  Manners,  5  Grant  Chy.  Rep.  125 ; 
Hay  V.  Ayling,  16  Q.  B.  423  ;  Selw.  K  P.  438-484;  Win- 
stanley  v.  Bowden,  there  referred  to. 

Robinson,  C.  J.,  delivered  tlie  judgment  of  the  court. 

Upon  the  argument  of  the  demurrers  to  the  pleas  and 
replications  several  exceptions  were  taken  to  the  information. 

The  information  is  upon  the  statute  12  Geo.  II.,  ch.  28, 
for  the  more  effectual  preventing  of  excessive  and  deceitful 
gaming. 

In  the  first  clause  of  that  act  prohibitions  contained  in 
former  statutes,  against  exposing  to  sale  houses,  lands,  goods, 
&c.,  by  way  of  lottery,  are  recited,  and  are  by  that  act  ex- 
plained and  made  more  effectual. 

By  the  fourth  section  of  the  statute  12  Geo.  II.,  ch.  28, 
it  is  enacted,  "that  all  and  every  such  sale  or  sales  of  houses, 
lands,"  &c.,  "by  any  game,  lottery  or  lotteries,  or  other  de- 
vice whatsoever  depending  upon  or  to  be  determined  by 
chance  or  lot,  shall  and  are  hereby  declared  to  he  void  to  all 
intents  and  purposes  whatsoever ;  and  all  such  houses, 
lands/'  ^c,  "  or  other  things  set  up  and  exposed  to  sale  in 
manner  and  form  aforesaid,  shall  he  forfeited  to  such  person 
or  persons  who  shall  sue  for  the  same  hy  action,  hill,  plaint 
or  information,  in  any  of  her  Majesty's  courts  of  record,  or 
at  t^e  assizes  for  any  county  where  the  offence  shall  be  com- 
mitted, in  which  action,  bill,  plaint  or  information,  no  essoin, 
protection,  wager  of  law,  or  more  than  one  imparlance  shall 
be  allowed." 

The  information  in  this  case  is  brought  in  this  court,  and 
lays  the  venue  in  the  county  where  the  lands  lie.  It  com- 
mences thus : — "  Be  it  remembered  that  Thomas  Chilton 
Mewburn,  one  of  the  subjects  of  her  Majesty,  &c.,  who 
prosecutes  for  himself  in  this  behalf,  in  his  own  proper 
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person  doth  give  the  court  here  to  understand  and  be 
informed,"  &c. 

It  then  sets  out  the  cause  of  forfeiture  under  the  statute 
12  Geo.  II.,  ch.  28,  '^whereby"  (it  is  alleged)  ''and  by 
force  of  the  said  statute,  the  said  parcels  or  tracts  of  land 
became  forfeited  to  such  person  or  persons  who  should  sue 
for  the  same  by  action,  bill,  plaint,  or  information,  in  any 
of  her  Majesty's  courts  of  record  :  wherefore  the  said  T.  C. 
M.,  the  informer  in  this  behalf,  prayeth  the  consideration  of 
this  court  in  the  premises,  and  that  the  said  parcels  or  tracts 
of  land  may  for  the  causes  aforesaid  be  and  remain  forfeited 
to  him  as  the  person  suing  for  the  same." 

The  defendant  takes  as  an  exception  that  such  an  infor- 
mation as  this  cannot  legally  be  filed  by  a  private  individual 
of  his  own  authority,  but  that  the  proceeding  by  information 
must  be  in  the  name  of  the  Attorney-General,  or  by  some 
other  officer  of  the  court.    The  authorities  that  were  cited 
by  Mr.  Martin  to  support  that  position  related  only  to 
informations  of  a  different  kind,  the  object  of  which  was  to 
punish  the  defendant  by  sentence  of  the  court  for  some  mis- 
demeanour.    These  are  properly  called  criminal  informa- 
tions.   The  present  is  an  information  in  rem^  and  is  in  the 
nature  of  a  popular  action  given  by  statute.    No  case  was 
referred  to  in  which  it  has  been  held  that  informations  of 
that  kind,  unconnected  with  the  revenue  law,  must  be  filed 
by  the  Attorney-General  or  by  the  master  of  the  Crown 
office.    On  the  contrary,  the  English  statute,  36  Geo.  III., 
ch.  104,  sec.  38,  leads  us  to  infer  that  such  an  information 
as  this — that  is,  for  a  penalty  or  forfeiture  under  the  Lottery 
Act — might  before  that  act  have  been  brought  in  the  name  of 
the  common  informer,  without  reference  to  the  Attorney- 
General  or  any  other  public  officer.    And  as  that  statute, 
which  requires  that,  in  all  such  cases  in  England  under  the 
Lottery  Acts,  the  Attorney-General,  and  not  any  private 
individual,  shall  file  the  information,  is  not  in  force  here,  we 
conclude  that  this  information  is  not  illegal  merely  on  the 
ground  that  it  is  not  in  the  name  of  the  Attorney-General, 
or  other  public  officer  authorised  by  the  court. 

The  whole  forfeiture  sued  for,  it  is  to  be  remembered, 
63  VOL.  XXI. 
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goes  in  this  case  to  the  informer  alone ;  the  Crown  has  no 
interest  in  it,  and,  there  is  therefore  no  reason  why  the 
Attorney-General  should  intervene.  The  statute  18  Eliz., 
ch.  5,  does  not  seem  to  give  any  support  to  this  objection, 
but  the  contrary,  (a) 

The  Crown  has  no  interest  in  the  subject  of  this  prosecu- 
tion, nor  any  pretence  for  intervening  for  the  protection  of 
any  other  party  whose  interests  are  involved  in  it.  On  what- 
ever grounds,  therefore,  this  proceeding  may  be  questioned, 
it  can  be  no  objection  to  it  that  a  private  individual  has 
adopted  that  course  by  information,  which  the  statute  ex- 
pressly provides  he  may  adopt,  and  without  making  any 
mention  of  the  Attorney-General,  or  of  any  public  officer* 
Where  the  Queen  is  entitled  to  a  part  of  the  penalty,  the 
information  states  that  the  informant  sues  as  well  for  himself 
as  for  her  Majesty,  but  still  the  suit  may  be  by  and  in  the 
name  of  the  informer.  Where  the  whole  penalty  or  for- 
feiture goes  to  the  informer,  there  can  be  no  such  statement 
in  the  commencement  or  conclusion  of  the  information,  and 
in  other  respects  the  information,  when  it  is  authorised  at 
all,  must,  as  it  seems  to  me,  be  the  same  as  this  is. 

The  second  objection  taken  to  this  information  upon  the 
argument  of  the  demurrer,  is  that  the  suit  does  not  appear 
to  have  been  lawfully  commenced  by  writ,  or  in  any  other 
legal  manner.  There  is  nothing  in  that  objection.  The 
exhibiting  the  information  is  deemed  the  commencement  of 
the  proceeding,  though  no  writ  or  process  be  sued  out  upon 
it.  The  writ  is  not  part  of  the  record,  and  cannot  come  in 
question  upon  the  demurrer  to  the  pleadings. 

The  defendant  has  not  only  appeared,  but  has  pleaded, 
and  the  case  is  at  issue,  which  makes  an  end  of  all  question 
upon  the  manner  in  which  he  was  brought  into  court. 

The  third  exception  we  do  not  understand.  It  seems  in- 
tended to  be  a  sort  of  general  protestation  against  the  whole 
proceeding. 

(a)  See  Pie  v.  Westley,  Hob.  245;  Espinasse  on  Penal  Actions,  15,  57, 
64-88,  104;  Bedoe  v.  Alpe,  1  Jones  126;  Andereon's  Rep.  part  2,  127- 
8;  Garland  qui  tam  V.  Burton,  Stra.  1103;  Green  v.  Edwards,  Cro.  Eliz. 
326;  Gadley  v.  Whitecot,  Cro.  Eliz.  544;  Farren  qui  tam  v.  Williams, 
Cowp.  369;  Foster's  Case,  11  Co.  56;  Lilly's  Entries,  803. 
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The  fourth  exception  is,  that,  according  to  the  informer's 
own  shewing,  he  is  too  late  in  prosecuting.  Upon  this  point, 
we  take  it  to  be  clear  that  if  the  suit  or  information  on  a  penal 
statute  is  not  brought  in  time,  and  that  appears  on  the 
record,  (or  on  the  trial,)  effect  must  be  given  to  the  limita- 
tion, though  it  has  not  been  pleaded  as  a  defence. 

Now  the  plaintiff  here  has  stated  in  his  replication  that 
the  sale  by  lottery  took  place  before  our  statute  19  Vic,  ch. 
49,  (passed  in  June,  1856,  more  than  five  years  before  this 
information  w^as  filed,)  and  this  raises  the  question  whether 
the  right  to  sue  was  barred  by  lapse  of  time. 

The  statute  31  Eliz.,  ch.  5,  sec.  5,  which  limits  the  time 
within  which  penal  actions  must  be  brought,  provides  that 
all  actions,  suits,  bills,  indictments,  or  informations,  brought 
for  any  forfeiture  upon  any  statute  penal  made  or  to  be 
made,  whereby  the  forfeiture  is  or  shall  be  limited  to  the 
Queen,  her  heirs  or  successors  only,"  shall  be  brought  within 
two  years  next  after  the  offence  committed  ;  and  that  all 
actions,  &c.,  for  any  forfeiture  upon  any  penal  statute,  ''the 
benefit  and  suit  whereof  is  or  shall  be  by  the  said  statute 
limited  to  the  Queen,  her  heirs  or  successors,  and  to  any 
other  which  shall  prosecute  in  that  behalf,"  shall  be  brought, 
&c.,  by  any  person  that  may  lawfully  pursue  for  the  same 
within  one  year  next  after  the  offence  committed.  And 
"  that  if  any  action,  suit,  bill,  indictment  or  information,  for 
any  offence  against  any  penal  statute  made  or  to  be  made, 
except  the  Statute  of  Tillage,  shall  be  brought  after  the  time 
in  that  behalf  before  limited,  that  then  the  same  shall  be 
void  and  of  non-effect ;"  and  it  is  every  where  held  that  the 
party  shall  have  the  advantage  of  this  provision  without 
specially  pleading  it.  {a) 

Then  was  this  information  brought  too  late  ?  If  that 
question  turned  wholly  upon  the  statute  31  Eliz.,  ch.  5, 
sec.  5,  it  would  seem  not  clear  upon  the  language  of  the 
statute,  or  upon  the  cases  that  have  been  decided. 

This  is  not  a  case  in  which  the  penalty  goes  Avholly  to  the 
Queen,  or  to  the  Queen  and  any  other  who  shall  sue,  that 

(a)  Bee  Bac.  Abr.  "Limitation  of  Actions"  C;  Galliford  v.  Blawford,  1 
Show.  353. 
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is,  partly  to  one  and  partly  to  the  other ;  and  so  it  does  not 
come  literally  under  the  words  of  that  clause,  which  limits 
the  time. 

Yet  it  is  plain,  we  think,  from  the  first  clause  of  the  act, 
that  the  intention  was  to  distinguish,  not  between  common 
informers  who  should  be  entitled  to  the  whole  penalty  and 
those  who  should  be  entitled  to  a  part  only,  but  between 
common  informers  and  the  party  grieved. 

In  Chance  v.  Adams,  (1  Lord  Raym.  77,)  the  question 
came  under  the  consideration  of  the,  court,  and  a  case  of 
Culliford  and  Blandford,  reported  in  1  Show.  353,  Carth. 
232,  12  Mod.  27,  was  cited,  in  which  it  had  been  ques- 
tioned whether,  when  a  plaintiff  is  entitled  to  the  whole 
penalty,  he  could  bring  his  action  of  debt  after  the  year  ; 
and  in  the  Exchequer  chamber  the  judges  were  divided,  the 
majority  holding  that  when  the  informer  is  to  have  the  whole 
penalty  the  statute  does  not  extend  to  it,  "  because  it  is  not 
within  the  words  of  the  act ;  and  penal  statutes  are  not 
extendible  hj  equity''  But  Treby,  Chief  Justice,  and  Rokeby, 
Judge,  and  Powel,  Baron,  were  of  opinion  contrary  to  that 
judgment,  for  they  said,  "  if  the  informer  should  be  bound'' 
(to  sue  within  a  year)  "  when  the  Queen  was  joined  with 
him,  much  more  should  be  bound  when  he  sued  by  himself." 

This  latter  opinion  certainly  seems  the  more  reasonable, 
and  what  was  said  by  the  four  judges  who  differed  from 
those  three  as  to  penal  statutes  not  being  extendible  by 
equity  seems  rather  a  misapplication  of  the  maxim  they 
referred  to,  for  the  adhering  to  the  letter  in  that  instance, 
contrary  to  what  must  have  been  the  intent,  makes  against 
the  party  to  be  charged  with  the  penalty,  not  in  his  favour. 

The  point  has  given  rise  to  much  doubt.  Sir  William 
Blackstone  in  his  Commentaries,  Vol.  iii.,  p.  307,  states  the 
effect  of  the  statute  31  Eliz.,  ch.  5,  to  be,  that  whenever 
upon  any  penal  statute  the  forfeiture  is  to  the  Crown  alone, 
the  suit,  information,  &c.,  shall  be  within  two  years,  "  and 
where  the  forfeiture  is  to  a  subject^  or  to  the  Crown  and 
a  subject,  within  one  year  after  the  offence  committed." 
According  to  that  view  of  the  statute  this  forfeiture  is  sued 
for  too  late. 
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In  a  note  to  Starkie  on  Evidence,  3rd  ed.,  vol.  iii.,  p.  849, 
the  principal  authorities  bearing  upon  the  point  are  cited. 

Mr.  Tidd,  in  his  Practice,  5th.  ed.,  vol.  i.,  p.  16,  observes, 
"This  statute,"  31  Eliz.,  ch.  5,  "extends  to  all  actions 
brought  upon  penal  statutes,  whereby  the  forfeiture  is  limited 
to  the  King,  or  to  the  King  and  the  party^  -whether  made 
before  or  since  the  statute  31  Eliz.  But  it  does  not  extend 
to  actions  brought  by  the  party  grieved;  and  where  the 
penalty  is  given  to  a  common  informer  alone^''  (which  is  the 
case  before  us,)  "  different  opinions  have  been  entertained, 
whether  it  is  within  the  statute.  On'  the  one  hand,  it  has 
been  said  that  this  is  not  a  case  within  the  words  of  the 
act,  which  ought  to  be  taken  strictly,  and  not  extended  by 
an  equitable  construction.  On  the  other  hand,  it  has  been 
alleged  that,  as  the  informer  is  bound  when  the  King  is 
joined  with  him,  much  more  should  be  bound  when  he  sues 
by  himself.  And  accordingly,  where  an  action  was  brought 
after  a  year  by  a  common  informer  on  the  statute  9  Anne, 
ch.  14,"  (Lookup  V.  Frederick,)  "  the  court  of  Common 
Pleas  held  this  to  be  a  case  within  the  31  Eliz.,  though  the 
action  be  given  in  the  first  instance  to  the  party  grieved, 
and  afterwards  to  a  common  informer ;  for  such  actions 
would  have  been  within  the  7  H.  VIII.,  ch.  3,  and  the  31 
Eliz.  was  made  to  narrow  the  time  given  by  that  statute, 
and  could  never  mean  to  leave  any  actions  unrestrained  in 
point  of  time." 

We  are  not  sure  that  our  statute,  Consol.  Stats.  U.  C,  ch. 
78,  was  referred  to  in  the  argument,  but  the  7th  section  of 
that  act  seems  to  us  to  require  consideration  here.  It 
enacts  that  "  actions  for  penalties,  damages,  or  suras  of 
money  given  to  the  party  aggrieved  by  any  statute,"  shall 
be  commenced  and  sued  within  two  years  after  the  cause  of 
such  actions  arose. 

It  may  be  said  of  this  enactment,  as  of  the  5th  clause  in 
31  Eliz.,  ch.  5,  that  it  does  not  in  words  embrace  this  case, 
because  this  plaintiff  is  not  a  party  aggrieved,  and  docs  not 
sue  as  such.  But  the  party  grieved  stands  in  a  more 
favourable  position  than  a  common  informer,  who  has  suf- 
fered no  wrong,  ar,d  merely  sues  to  obtain  the  penalty  or 
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forfeiture,  which  a  stranger  to  him  has  forfeited  by  his 
offence;  and  surely  the  legislature  which  enacted  this  clause, 
taken  in  words  from  a  modern  imperial  statute,  could  never 
have  intended  to  restrain  the  party  grieved  to  sue  within  a 
certain  time,  and  to  leave  a  common  informer  to  sue  for  the 
whole  penalty  or  forfeiture  at  any  distance  of  time  what- 
ever. They  may  reasonably  be  supposed  to  have  considered 
that  common  informers  in  such  cases  as  this,  whether  they 
sued  for  the  whole  penalty  or  a  part,  were  already  limited 
to  one  year  by  the  statute  31  Eliz.,  and  therefore  that  it 
was  unnecessary  to  make  any  provision  respecting  them. 
We  assume  the  forfeiture  of  the  land  to  any  person  who  will 
sue  for  it  under  the  Lottery  Act  to  be  "  a  penalty,"  though 
not  a  pecuniary  penalty  ;  and  in  that  view  we  think  our 
Statute  of  Limitations,  to  which  we  have  referred,  materially 
strengthens  the  opinion  expressed  in  1  Lord  Raymond,  78, 
by  two  judges  out  of  four,  in  the  case  of  Chance  v.  Adams, 
that  it  would  be  strange  if  the  common  informer  should  be 
bound  as  to  time  when  the  Queen  was  joined  with  him,  and 
not  bound  when  he  sued  by  himself.  Mr.  Espinasse,  in  his 
treatise  on  Actions  upon  Penal  Statutes,  p.  71-75,  comes 
to  the  conclusion  that  it  is  only  the  party  grieved  who  is 
out  of  the  statute  31  Eliz.  as  regards  the  limitation  of  time 
and  also  an  informer  who  comes  in  place  of  the  party 
aggrieved,  but  that  common  informers  otherwise  suing  are 
limited  to  the  year,  though  they  sue  for  the  whole  penalty. 
See  also  Chitty  and  Hulme's  Stats.,  vol.  ii.,  p.  700,  note  k. 

On  the  whole,  therefore,  our  opinion  is  that  the  informa- 
tion is  filed  too  late,  and  it  is  perfectly  well  settled  that  if 
that  appears  upon  the  trial,  though  not  pleaded,  the  action 
must  fail,  and  that,  consequently,  when  the  plaintiff's  state- 
ment of  his  own  case  shews  the  same  thing  conclusively,  as 
the  record  does  here,  it  is  fatal  to  his  right  to  recover. 

The  plaintiff  must  shew  in  a  penal  action  that  he  comes  in 
time.  It  is  part  of  his  case,  and  when  he  shews  the  con- 
trary by  his  statements,  it  is  the  same  as  if  it  were  proved 
against  him.  In  2  Saunders,  63,  (c,)  note  6,  it  is  said, 
"  Perhaps  the  true  ground  of  distinction  between  the  Statute 
of  ^imitations  and  the  statute  31  Eliz.,  and  other  statutes 
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limiting  penal  actions  to  a  definite  period,  may  be  this — the 
former  statute  limits  those  actions  where  a  debt  or  other 
cause  of  action  is  already  vested  in  the  plaintiff  by  means  of 
some  contract,  or  other  transaction,  between  the  plaintiff  or 
defendant,  prior  to  the  bringinn;  of  the  action  ;  but  in  penal 
actions  the  duty  or  right  of  action  attaches  in  the  plaintiff 
merely  by  bringing  the  action,  and  did  not  exist  in  him 
before  ;  and  unless  he  brings  his  action  within  the  time  pre- 
scribed, there  is  no  right  of  action  attached  in  him ;  there- 
fore he  seems  as  much  bound  to  prove  the  commencement  of 
his  action  within  time,  which  is  the  cause  or  consideration 
of  it,  in  order  to  entitle  himself  to  a  verdict,  as  a  person  who 
brings  assumpsit*  or  debt  for  goods  sold  and  delivered  or 
money  lent,  and  the  like,  is  to  shew  the  cause  or  considera- 
tion of  his  action,  to  entitle  him  to  a  verdict ;  and  if  he  fails 
therein,  it  appears  that  he  has  no  cause  of  action." 

Being  of  opinion  that  the  defendant  in  this  case  is  entitled 
to  judgment  because  we  see  upon  the  record  that  the  plaintiff 
is  a  common  informer  and  has  not  brought  his  action  within 
the  time  limited,  it  is  not  necessary  to  go  into  a  considera- 
tion of  the  pleadings  subsequent  to  the  information.  We 
will  therefore  only  remark  that  the  case  is  one  which, '  as  it 
stands  before  us,  seems  to  us  to  be  open  to  various  objec- 
tions. First,  as  regards  the  method  of  proceeding  adopted, 
independently,  we  mean,  of  the  pleadings ;  and,  next,  as 
regards  the  defence  set  up.  The  learned  counsel  on  the 
argument  told  us  that  they  had  been  unable  to  find  any 
instance  of  a  proceeding  under  the  clause  of  I'J,  Geo.  II.,  ch. 
28,  upon  which  this  information  is  founded — that  is,  of  an 
action  or  information  for  forfeiture  of  land  that  had  been 
sold  by  lottery.  We  have  not  succeeded  in  finding  any 
trace  of  an  action  or  information  for  such  a  forfeiture,  nor 
any  allusion  to  that  provision  in  any  text  writer.  As  there 
had  been  statutory  provisions  against  disposing  of  property 
real  or  personal  by  lottery,  many  years  before  the  12  Geo. 
XL,  ch.  28,  was  passed,  we  may  suppose  the  public  to  have 
been  already  familiar  with  that  fact,  and  that  statute,  which 
first  enacted  a  forfeiture  of  lands,  was  less  likely  to  be  vio- 
lated in  England  than  the  same  statute  when  the  offence 
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would  only  be  attended  with  a  forfeiture  of  goods.  But 
however  we  may  account  for  the  absence  of  precedents,  or 
of  any  allusion  to  this  particular  provision  in  12  Geo.  II., 
ch.  28,  or  indeed  to  the  proceedings  on  a  similar  clause  in 
any  other  statute  which  works  a  forfeiture  of  the  lands,  we 
seem  to  be  left  without  any  particular  guide  in  applying  it ; 
and  treating  the  information  as  in  the  nature  of  a  proceed- 
ing in  rem,  it  might  become  necessary  in  any  similar  case 
to  consider  whether  it  would  not  be  necessary  to  shew  that 
the  party  exposing  the  land  to  sale  by  lottery  had  been  con- 
victed of  the  offence  on  a  proper  proceeding  against  him,  in 
which  he  had  been  called  to  answer  ;  or  whether  the  declar- 
ation in  an  action  on  the  information  should  not  be  served 
upon  the  party  in  possession  of  the  land ;  or  if  not,  then 
whether  some  course  should  not  be  adopted,  by  proclama- 
tion or  otherwise,  to  call  upon  all  claiming  title  to  come  in 
and  defend  ;  and  also  whether  some  of  the  statutory  regula- 
tions respecting  informations  under  penal  statutes  did  not 
impose  the  necessity  of  certain  preliminary  proceedings, 
which  may  not  have  been  observed  here,  the  neglect  of 
which,  however,  would  not  come  in  question  upon  demurrer. 

Then  the  main  question  which  would  have  arisen  in  the 
present  case  upon  the  demurrer,  if  the  information  had  been 
filed  in  time,  would  have  been  whether  the  lands  would  be 
subject  to  forfeiture  after  they  had  got  into  the  hands  of  a 
bond  fide  purchaser  for  value  without  notice  of  illegality. 

We  give  no  opinion  upon  that  point,  as  it  is  unnecessary, 
further  than  by  remarking  upon  it  that  we  should  not  be 
prepared  to  hold  at  present  that  in  such  a  case  the  lands 
would  be  liable,  or  that  they  could  be  forfeited,  except  in  a 
proceeding  against  the  person  guilty  of  the  offence,  or 
against  a  person  in  possession  of  the  land  who  had  acquired 
them  in  a  manner  prohibited  by  the  statute.  But  on  any  of 
these  points  we  might  come  to  a  different  conclusion  on  fur- 
ther consideration.  ((3!) 

It  is  to  be  regretted,  we  think,  that  in  the  statute  passed 
in  this  province  respecting  lotteries,  prosecutions  under  the 


(a)  See  Mewburn  v.  Street,  ante,  page  306, 
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third  clause  were  not  expressly  limited  in  point  of  time,  and 
in  clearer  terms  than  the  limitation  is  expressed  in  31  Eliz., 
ch.  5. 

The  defendant,  we  think,  is  entitled  to  judgment  on  the 
demurrer,  for  the  reasons  we  have  given. 

Judgment  for  defendant  on  demurrer. 


Armour  v.  Jeffrey  et  al. 

Money  paid — Evidence — Proof  of  request. 

The  defendants  were  trustees  under  the  will  of  one  K.,  the  plaintiff  being 
in  partnership  with  one  of  them,  S.,  as  attorneys.  The  plaintiff  and  S. 
brought  an  action  of  ejectment  in  the  name  of  the  trustees,  which  was 
compromised  at  the  assizes  by  S.,  and  the  sum  of  $1800,  which  was 
agreed  to  be  paid  to  the  defendants  ia  that  suit,  was  secured  to  them  by 
the  notes  of  S.  and  the  plaintiff,  his  partner,  on  receiving  which  the 
defendants  released  the  land  to  the  plaintiffs.  This  land  was  conveyed  to 
J.,  a  son  of  the  testator,  by  whom  it  was  mortgaged  to  pay  all  claims 
arising  out  of  the  compromise,  and  the  money  thus  obtained  was  handed 
to  S.  The  plaintiff  was  afterwards  sued  on  one  of  the  notes  given  by 
him  and  S.,  S.  having  paid  the  others,  and  the  amount,  $658  25c., 
levied  from  him  by  execution.  The  other  trustees  were  not  aware  of  the 
compromise  when  made,  but  did  not  dissent  when  informed  of  it,  and 
on  being  told  of  the  action  brought  against  the  plaintiff,  said  he  ought  to 
be  re-paid.  The  plaintiff  having  sued  them,  however,  they  defended  at 
the  desire  of  J. ;  and  the  court  being  left  to  draw  such  inferences  as  a 
jury  might : 

Held,  that  the  plaintiff  could  not  recover,  for  there  was  no  sufficient  evi- 
dence that  he  became  liable  at  the  defendants'  request,  and  he  could  not 
be  said  to  have  paid  the  money  for  them  or  to  their  use. 

Semble,  however,  that  if  a  jury  had  found  for  the  plaintiff,  the  verdict  not 
being  wholly  unsupported  by  evidence  would  not  have  been  set  aside. 

This  was  an  action  for  money  paid  by  the  the  plaintiff  for 
the  defendants'  use. 
Plea. — Never  indebted. 

The  case  was  tried  at  Toronto,  before  Burns,  J.,  when  the 
facts  appeared  to  be  these :  the  three  defendants,  Andrew 
Jeffrey,  William  Jeffrey,  and  Sydney  Smith,  were  executors 
and  trustees  under  the  will  of  one  Elijah  Ketchum,  the  defend- 
ant Sydney  Smith  being  the  acting  one,  and  conducting 
the  business  chiefly.  The  defendant  Smith  and  the  plaintiff 
in  the  year  1857  were  in  partnership  as  attorneys  and  soli- 
citors, and  as  such  they  brought  an  action  of  an  ejectment 
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in  the  names  of  the  three  defendants,  claiming  under  Ketch- 
urn's  will,  for  some  land  situate  in  the  township  of  Pickering, 
against  several  parties  in  possession  of  it.  That  action 
came  on  to  be  tried  at  the  assizes  held  at  Whitby  in  Septem- 
ber, 1857,  and  was  compromised  by  Mr.  Smith  in  this  way  : 
the  defendants  in  the  action  of  ejectment  agreed,  in  consid- 
eration of  being  secured  in  the  payment  of  $1800,  that  they 
would  release  the  land  to  the  trustees  under  Ketchum's  will. 
Mr.  Smith  proposed  that  the  parties  should  take  the  promis- 
sory notes  of  the  Jeffreys  and  himself  for  the  amount,  but 
they  would  not  agree  to  take  them. 

Neither  of  the  Jeffreys  was  present,  or  at  the  time  knew 
any  thing  of  the  compromise ;  the  whole  matter  was  con- 
ducted by  Mr.  Smith,  and  it  w^as  finally  arranged  by  the 
parties  in  the  ejectment  suit  accepting  the  joint  and  several 
promissory  notes  of  Mr.  Smith  and  his  partner,  the  plaintiff, 
payable  to  the  order  of  and  endorsed  by  S.  B.  Fairbanks, 
payable  at  different  dates,  for  the  $1800.  The  notes  bore 
date  the  22nd  of  September,  1857.  The  same  day  the  par- 
ties in  possession  of  the  land  executed  a  release  to  the  three 
trustees.  Mr.  Smith  paid  the  notes  so  given,  except  the 
one  which  formed  the  ground  of  this  action. 

The  three  defendants,  as  trustees  under  the  will,  by  deed 
dated  the  16th  of  March,  1859,  conveyed  the  land  which 
had  been  the  subject  of  the  ejectment  suit  to  Jay  Ketchum, 
a  son  of  Elijah  Ketchum.  On  the  9th  of  February,  1859, 
Mr.  Smith  wrote  to  Mr.  Andrew  Jeffrey,  as  follows  : 

'^I  have  to-day  drawn  for  $649  20c.,  through  City  Bank, 
upon  you  and  William  as  executors,  to  reimburse  myself  as 
follows  : 

Amount  paid  note,  interest  and  expenses,  to  Splatt,  $4-l^0  00 
"     paid  Crowther,    189  40 

$629  40 

2  m.  interest  and  bank  commission   10  80 

$640  40 

I  enclose  the  papers.  We  can  manage  to  carry  the  thing 
along  till  we  can  raise  some  money  for  the  estate." 

This  letter  related  to  some  of  the  notes  given  in  compro- 
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mise,  but  both  the  Jeffreys,  who  were  examined  as  witnesses 
by  the  plaintiff,  swore  that  at  first  they  refused  to  accept  the 
draft  mentioned,  and  it  was  protested,  but  afterwards  they 
did  accept  one  for  $650.  In  April,  1859,  Jay  Ketchum 
mortgaged  the  land  to  raise  £500  to  pay  all  the  demands  in 
respect  of  the  compromise,  and  the  money  was  placed  in  Mr. 
Smith's  hands.  The  Jeffreys  joined  in  a  bond  to  secure  the 
payment  of  the  mortgage  money.  The  promissory  note  of 
the  defendant  Smith  and  the  plaintiff,  endorsed  by  Fair- 
banks, for  £100,  which  fell  due  on  the  22nd  of  December, 
1859,  was  not  paid,  and  afterwards  the  parties  were  sued  by 
the  holders  thereof.  The  plaintiff.  Armour,  and  Fairbanks 
allowed  judgment  to  go  by  default,  but  Smith  put  in  a  plea. 
Judgment  was  obtained  on  the  13th  of  April,  1861,  for 
£11S  Is.  3d.,  the  note  and  interest,  and  £29  15s.  3d.  costs. 
Execution  was  issued,  and  the  amount  made  from  the  plain- 
tiff, who  paid  to  the  sheriff  on  the  12th  of  November,  1861, 
the  sum  of  $658  25c.,  in  full. 

The  plaintiff  then  brought  this  action  against  all  the  three 
trustees,  as  for  money  paid  for  their  use.  The  two  Jeffreys 
were  called  as  witnesses  on  the  part  of  the  plaintiff,  and 
they  both  stated  that  they  knew  nothing  of  the  compromise 
at  the  time  it  was  made  by  Mr.  Smith,  but  heard  of  it  after- 
wards. They  did  not  dissent  from  it  in  any  way,  nor  did  they 
say  by  words  in  any  way  that  they  approved  of  it,  but  they 
admitted  that  Mr.  Smith  had  full  power  to  act  for  the  trust. 
They  did  not  in  any  manner  request  the  plaintiff  to  become 
security  for  or  on  account  of  the  trust.  They  still  had  some 
£2000  worth  of  property  belonging  to  the  trust  in  their 
hands.  They  were  apprised  of  the  action  brought  against 
the  plaintiff  on  the  note,  but  took  no  steps  to  relieve  him 
from  paying  the  amount.  They  expressed  themselves  that 
the  plaintiff  ought  to  be  paid,  and  they  would  have  gone  the 
length  of  allowing  judgment  to  go  by  default,  but  young 
Ketchum  found  fault  with  that,  threatening  them,  if  they  did 
so,  with  a  suit  in  Chancery  for  an  account  of  their  admin- 
istration of  the  trust.  He  contended  that  the  plaintiff's  lia- 
bility was  incurred  at  the  request  of  his  partner,  Mr.  Smith, 
and  that  the  estate  or  trust  through  the  Jeffreys  was  in  no 
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way  responsible.  The  Jeffreys  consented  to  allow  hini  to 
manage  the  defence  if  he  indemnified  them  against  the  con- 
sequences. He  did  so  indemnify  them,  and  the  action  was 
resisted  on  the  ground  that  any  thing  which  the  plaintiff  had 
been  obliged  to  pay  was  a  matter  resting  between  Mr.  Smith 
and  himself,  and  that  the  trustees  were  not  liable. 

The  learned  judge  was  rather  inclined  to  think  that  under 
the  circumstances  there  was  no  personal  responsibility  estab- 
lished against  the  Jeffreys,  and  thereupon  it  was  agreed 
between  all  parties  that  a  verdict  should  be  entered  for  the 
plaintiff  for  the  amount  claimed,  $658  25c.,  with  leave  to 
the  defendants  to  move  the  court  to  enter  a  nonsuit  or  ver- 
dict for  the  defendants  if  they  were  not  liable,  or  to  reduce 
the  verdict  by  striking  out  all  the  amount  paid  beyond  the 
note  and  interest.  The  court  was  to  be  at  liberty  to  draw 
all  such  inferences  from  the  facts  and  evidence  as  a  jury 
might  do. 

Spencer  obtained  a  rule  according  to  the  leave  reserved. 
He  cited  Wms.  on  Exrs.  854 ;  Turner  v.  Hardey,  9  M.  &  W. 
770 ;  Hunter  v.  Hunt,  1  C.  B.  300  ;  Wing  v.  Mill,  1  B.  & 
Al.  104 ;  Forth  v.  Stanton,  1  Saund,  210 ;  Spencer  v. 
Parry,  3  A.  &  E.  331;  Stor.  Equ.  Jur.  §1280;  Stearn 
V.  Mills,  1  K  &  M.  436. 

Armour  shewed  cause,  and  cited  Batson  v.  King,  4  H.  & 
N.  739 ;  Taylor  v.  Stray,  2  C.  B.  N.  S.  175,  197 ;  Lewis  v. 
Campbell,  8  C.  B.  541 ;  Pettman  v.  Keble,  9  C.  B.  701 ; 
Brittain  v.  Lloyd,  14  M.  &  W.  762;  French  v.  Backhouse, 
5  Burr.  2727 ;  Maclean  v.  Dunn,  4  Bing.  722  ;  Loames  v. 
Spencer,  1  D.  &  R.  32 ;  Alexander  v.  Vane,  1  M.  &  W. 
511;  Paynter  v.  Williams,  1  Cr.  &  M.  810 ;  Pollock  v.  Sta- 
bles, 12  Q.  B.  765  ;  Jefferys  v.  Gurr,  2  B.  &  Ad.  833 ;  Ex- 
all  V.  Partridge,  8  T.  R.  308 ;  Fletcher  v.  Gillespie,  3  Bing. 
635 ;  Bleaden  v.  Charles,  7  Bing.  246  ;  Preston  v.  Twigg, 
11  C.  P.  281 ;  Gillett  v.  Bippon,  1  M.  &  M.  406 ;  Lees  v. 
Westley,  11  U.  C.  B.  322  ;  Fox  v.  Soper,  18  U.  C.  R.258; 
Jones  v.  Brooke,  4  Taunt.  464. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
If  on  the  matter  being  left  to  the  jury,  they  had 
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found  that  the  defendants  Jeffrey  had  acquiesced  in  what 
Smith  had  done,  that  is,  had  ratified  and  approved  it  as  if 
done  originally  by  all — we  mean  the  act  of  procuring  Mr.  Ar- 
mour to  join  in  the  note,  in  order  to  carry  out  the  arrange- 
ment for  the  benefit  of  Ketchum's  estate — it  is  probable  that 
we  might  have  thought  such  a  verdict  not  so  wholly  unsup- 
ported by  evidence  that  it  ought  to  be  set  aside.  But  we 
are  called  upon  to  place  ourselves  in  the  situation  of  a  jury, 
and  to  say  whether  the  facts  do  or  do  not  shew  satisfactorily 
a  personal  liability  in  the  two  defendants  Jeffrey  to  make 
good  to  the  plaintiff  what  he  has  been  compelled  to  pay  in 
consequence  of  having  signed  the  note  with  Mr.  Smith.  We 
do  not  think  the  evidence  is  such  as  to  prove  the  defendants 
liable.  The  persons  to  whom  notes  were  to  be  given  declined 
to  accept  them  signed  by  the  Jeffreys  and  Smith  only.  For 
some  reason,  not  probably  from  any  doubt  of  their  solvency, 
security  was  wanted  independent  of  them  :  it  ought  then  to 
be  clearly  made  out  that  those  who  did  make  themselves  re- 
sponsible did  so  at  their  request.  If  one  of  several  trustees 
or  executors  chooses  to  borrow  money  to  pay  off  claims  upon 
the  estate  which  they  are  to  manage,  he  alone  can  be  looked 
to  for  re-payment. 

The  fact  that  Mr.  Smith  was  entrusted  by  the  other  two 
to  act  for  them  in  the  executorship  or  trust,  would  not  of  it- 
self make  those  two  liable  for  any  thing  he  did  which  was  out 
of  the  ordinary  course  of  such  business,  and  no  executor  or 
trustee  is  expected  to  mix  up  his  private  means  and  interests 
with  the  affairs  of  the  trust. 

It  does  not  appear  that  the  plaintiff,  when  he  consented 
to  sign  the  note,  did  so  on  any  promise  he  had  received  from 
the  Jeffreys  or  at  their  request.  His  having  afterwards 
to  pay  the  money  was  the  consequence  of  his  making  the 
note,  and  we  do  not  see  sufficient  in  the  evidence  to  give  him 
a  right  of  action  against  the  Jeffreys,  as  if  he  had  advanced 
money  for  them  or  at  their  request^  when  they  knew  nothing 
about  it,  and  received  no  personal  benefit  from  his  act  in 
making  himself  liable  with  Mr.  Smith.  It  was  not  money 
paid  at  the  request  of  the  Messrs.  Jeffrey,  nor  to  their  use.  • 


Rule  absolute  for  nonsuit. 
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Crawford  v.  Fraser. 

Use  and  occupation — Money  had  andreceived— Question  for  the  jury  with  whom 
defendant  dealt. 

In  an  action  for  use  and  occupation,  and  for  money  had  and  received,  it 
appeared  that  the  plaintiff  was  assignee  of  R.  M.  &  Co.,  in  trust  to  secure 
payment  by  instalments  of  a  certain  dividend  to  their  creditors,  who  in- 
structed him  not  to  interfere  with  the  property  until  default.  F.,  one  of 
the  firm,  leased  the  premises  in  question,  wiiich  were  included  in  the 
assignment,  to  defendant  verbally,  and  said  he  believed  he  mentioned  to 
him  at  the  time  the  plaintiff's  name  as  owner,  and  referred  the  defendant 
to  him  with  regard  to  a  proposition  to  purchase.  Afterwards  the  firm 
and  defendant  had  dealings  together,  and  defendant  claimed  that  after 
crediting  the  rent  they  were  stiil  ii  debted  to  him.  The  plaintiff,  being 
examined,  swore  that  he  had  no  knowledge  of  defendant's  occupation,  or 
of  the  premises,  but  that  F.  was  authorised  to  rent  the  place,  and  to  use  his 
name  in  the  suit.  Held,  that  it  was  properly  left  to  the  j  ury  to  say  whether 
defendant  had  taken  the  premises  from  the  plaintiff  through  F.  as  his 
agent,  or  from  the  firm  ;  and  that  the  evidence  warranted  a  verdict  for 
defendant. 

Certain  road  stock,  which  stood  in  the  name  of  M.,  but  belonged  to  the  firm, 
was  assigned  with  the  other  property  to  the  plaintiff.  Defendant,  before 
the  assignment,  had  received  the  dividends  under  authority  from  M.,  and 
continued  to  receive  them  afterwards.  No  evidence  was  given  to  shew 
that  either  defendant  or  the  road  company  had  notice  of  the  assignment. 

Held,  that  the  plaintiff's  right  to  recover  was  rightly  left  to  the  jury  as 
with  regard  to  the  rent,  and  a  verdict  for  defendant  was  upheld. 

Action  for  use  and  occupation  of  certain  premises  situate 
in  Cobourg,  and  for  money  had  and  received  by  defendant 
for  the  plaintiff's  use. 

Pleas. — 1.  Never  indebted.    2.  Payment.    3.  Set-off. 

The  case  was  tried  at  the  last  assizes  for  the  city  of 
Toronto,  before  Burns.,  J.,  and  the  facts  appeared  as  follow  : 

The  particulars  of  claim  shewed  it  to  be  for  two  items, 
$700,  as  rent  for  an  office  and  cottages  in  Cobourg,  from  the 
1st  of  November,  1858,  to  the  1st  of  May,  18tjl ;  and  $108 
for  two  dividends  received  upon  some  Grafton  Eoad  Stock. 

The  plaintiff  became  the  assignee  of  Messrs.  Ross,  Mitchell 
&  Co.,  by  deed  executed  on  the  16th  of  July,  1858,  for  certain 
of  their  creditors  in  Great  Britain,  to  secure  them  in  the  pay- 
ment of  12s.  6d.  in  the  pound,  by  instalments.  The  plaintiff 
was  instructed  by  the  creditors  to  act  in  concert  with  Messrs. 
Ross,  Mitchell,  &  Co.,  and  if  thoy  paid  regularly  the 
instalments,  as  agreed  upon,  not  to  interfere  with  their 
management  of  the  property  conveyed  to  him  by  the  deed. 
The  premises  comprising  the  office  and  cottages  mentioned, 
and  the  road  stock,  were  conveyed  and  transferred  by  the 
deed  to  the  plaintiff. 
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Mr.  Fisken,  a  member  of  the  firm  of  Ross,  Mitchell,  &  Co., 
proved  that  in  October,  1858,  he  made  an  arrangement  with 
defendant  by  which  defendant  was  to  have  the  office  alluded 
to  for  six  months  from  the  1st  of  November,  1858,  for  $100, 
and  then  he  was  to  have  possession  of  the  cottages  as  well  as 
the  office,  and  the  rent  of  the  whole  was  to  be  $300  a  year. 
The  defendant  got  possession  and  occupied  them.  Mr. 
Fisken  stated  that  the  defendant  was  in  treaty  for  the  pur- 
chase of  the  premises  at  the  time,  and  he  thought  he  men- 
tioned to  the  defendaint  the  plaintiff's  name,  and  told  him  to 
submit  a  proposition  to  him,  and  he  would  communicate  to 
the  plaintiff,  and  his .  impression  and  belief  was  that  in  the 
letting  to  defendant  he  stated  to  him  the  plaintiff 's  name. 
No  memorandum  in  writing  was  made  of  it.  Subsequently 
to  this  the  defendant  and  Ross,  Mitchell,  &  Co.,  had  dealings 
with  each  other  ;  they  got  goods  from  him  and  paid  money 
in  Scotland  for  him ;  the  defendant  paid  money  in  Scotland  for 
them,  and  the  account  remained  still  unsettled  between  them. 
On  the  one  hand,  the  firm  claimed  from  the  defendant  a  sum 
as  due  to  them ;  and,  on  the  other  hand,  the  defendant  claimed, 
after  crediting  the  rent  and  money  received,  a  small  balance 
as  due  him. 

Messrs.  Ross,  Mitchell,  &  Co.,  paid  two  of  the  instalm.ents 
provided  for  under  the  deed  of  the  16th  of  July,  1858,  and 
subsequently  another  arrangement  was  come  to  with  their 
creditors,  and  the  plaintiff,  by  deed  executed  on  the  26th 
of  July,  1861,  conveyed  all  the  property  mentioned  in  the 
first  deed  to  the  assignee  in  bankruptcy  of  the  estate  of  Ross, 
Mitchell,  &  Co. 

By  some  arrangement  between  the  assignee  and  Mr. 
Fisken,  he,  Mr.  Fisken,  was  winding  up  the  affairs  in  this 
country.  No  settlement  or  arrangement  had  ever  taken 
place  of  their  dealings  with  the  defendant,  and  in  September, 
1861,  a  correspondence  tmok  place  about  the  matter.  The 
defendant  rendered  his  account,  taking  into  it  the  charge  for 
the  rent  and  other  matters.  When  Mr.  Fisken  got  that  he 
separated  the  account,  and  divided  the  matter  into  different 
demands,  and  rendered  the  defendant  an  account  of  the  rent, 
and  the  dividends  received  by  him  on  the  Grafton  Road 
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stock,  in  the  name  of  this  plaintiff,  contending  that  the  de- 
fendant must  resort  to  his  action  against  the  j&rm. 

The  Grafton  Road  stock,  according  to  Mr.  Fisken's  evi- 
dence, stood  in  this  way :  he  said  the  stock  really  stood  in 
the  name  of  Mr.  Mitchell,  though  it  was  the  property  of  the 
firm,  and  was  transferred  by  the  firm  to  the  plaintiff.  Pre- 
viously to  that  deed  the  defendant  had  been  regularly 
authorised  by  Mr.  Mitchell  to  receive  the  dividends.  No 
evidence  was  offered  to  shew  that  the  assignment  had  been 
communicated  either  to  the  defendant  or  the  Road  Company, 
and  Mr.  Mitchell  never  revoked  otherwise  the  defendant's 
authority ;  and  so  during  the  time  the  same  remained  in  the 
plaintiff's  name  the  defendant  received  the  dividends, 
amounting  to  $108. 

The  plaintiff  was  called  as  a  witness,  and  he  said  that  until 
recently  he  had  no  knowledge  whatever  that  defendant  was 
a  debtor  of  his  :  that  he  did  not  know  the  defendant  occupied 
the  premises,  or  in  fact  that  the  same  were  included  in  the 
deed  to  himself ;  so  long  as  the  firm  paid  the  instalments 
upon  the  compromise,  they  had  a  right  to  manage  the 
property.  He  said,  however,  that  Fisken  had  the  right  to 
rent  the  premises,  and  so  far  as  he,  the  plaintiff,  was  con- 
cerned, he,  Fisken,  also  had  the  right  to  institute  this  suit. 

The  learned  judge  left  it  to  the  jury  to  say,  with  respect 
to  the  claim  for  rent,  whether  the  defendant  had  taken  the 
premises  from  the  plaintiff  as  his  landlord,  through  Fisken 
as  his  agent,  which  it  was  competent  for  him  to  do,  and  if  so 
then  to  find  for  the  plaintiff.  But  if  the  plaintiff  allowed  the 
firm  of  Ross,  Mitchell,  &  Co.,  to  manage  the  property  for 
their  own  benefit,  and  the  defendant  had  taken  the  premises 
from  them,  through  Fisken  as  a  member  of  the  firm,  to  be 
accountable  to  them,  then  they  should  find  for  the  defendant. 

With  respect  to  the  money  received  on  account  of  the 
dividends  of  the  stock,  the  case  wag  left  to  the  jury  pretty 
much  in  the  same  way. 

The  jury  found  for  the  defendant  generally. 

The  plaintiff's  counsel  objected  to  the  charge,  contending 
that  the  jury  should  have  been  told  that  the  plaintiff,  upon 
the  facts  proved,  was  entitled  to  recover,  and  that  it  should 
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not  be  left  as  an  open  question  to  the  jury  in  the  way  put  to 
them. 

Freeland  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  law  and  evidence,  and  for  misdi- 
rection. He  cited  Lumley  v.  Hodgson,  16  East  99 ; 
Rennie  v.  Robinson,  1  Ring.  147  ;  Morgell  v.  Paul,  2  M.  & 
R.  303,  Evans  v.  Evans,  3  A.  &  E.  132. 

M.  G.  Cameron^  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  contends  that  the  learned  judge,  instead  of 
leaving  it  to  the  jury  to  find  whether  the  defendant  was 
debtor  to  the  plaintiff  for  rent,  or  to  the  firm  of  Ross, 
Mitchell,  &  Company,  ought  to  have  directed  them  that  the 
legal  estate  being  in  the  plaintiff,  he  was  the  only  person 
who  could  sue  for  the  rent,  or  for  use  and  occupation,  and 
that  he  was  entitled  upon  the  evidence  to  a  verdict. 

There  was  a  small  demand  for  which  the  plaintiff 
endeavoured  to  recover  under  the  money  counts,  being  $108, 
which  the  defendant  had  received  under  a  power  of  attorney 
from  one  of  the  firm  of  Ross,  Mitchell,  &  Co.,  for  dividends 
for  certain  shares  of  road  stock.  The  jury  found  against  the 
plaintiff  as  to  both  demands.  The  plaintiff  has  not  com- 
plained of  the  verdict  as  it  regards  this  road  stock,  nor  of 
any  misdirection  respecting  it,  and  the  argument  upon  the 
rule  was  confined  to  the  question  of  law  and  fact  regarding 
the  claim  for  rent,  or  rather  for  use  and  occupation.  We 
have  nothing  then  to  consider  but  the  propriety  of  the  ver- 
dict as  it  regards  that  demand. 

If  the  learned  judge  had  ruled  positively  either  for  or 
against  the  plaintiff  in  regard  to  that  claim,  the  unsuccessful 
party  might  reasonably  have  complained  that  it  was  a  ques- 
tion for  the  jury  to  settle,  and  should  have  been  left  to  them 
with  proper  observations  from  the  judge.  It  was,  however, 
properly  left  to  them,  and  the  only  question  is,  whether  there 
was  any  misdirection  in  the  manner  of  leaving  it  to  the  jury, 
or  whether  the  jury  can  be  held  to  have  given  a  verdict  mani- 
festly wrong,  considering  the  evidence. 

66  VOL.  XXI. 
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There  was  no  written  contract  in  this  case.  If  there  had 
been,  then  the  effect  of  that  writing  in  establishing  who  was 
the  landlord  might  have  formed  a  question  of  law,  which 
the  judge  should,  and  no  doubt  would,  have  disposed  of 
himself. 

It  was  for  the  jury  to  determine,  upon  the  evidence  of  Mr. 
Fisken  chiefly,  and  we  cannot  say  that  we  think  they  erred 
in  their  verdict.  The  question  really  was  that  which  was 
put  to  the  jury,  whether  Fisken  in  letting  the  premises  to 
the  defendant  acted  as  agent  for  the  plaintiff,  or  indepen- 
dently of  him.  Taking  Fisken's  evidence  and  that  of  the 
plaintiff,  who  was  also  examined  at  the  instance  of  the  de- 
fendant, we  think  it  was  right  to  consider,  as  the  jury  did, 
that  the  rent  was  to  be  accounted  for  to  Ross,  Mitchell,  & 
Co.,  and  not  to  the  plaintiff,  for  that  the  defendant  had 
occupied  by  the  permission  of  the  firm,  through  Fisken,  who 
acted  for  them,  and  not  by  the  permission  of  the  plaintiff. 


Rule  discharged. 
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Regina  v.  Ewing. 

Larceny — False  pretences — Consol.  Stais.  C,  ch.  99,  sec.  62,  Conxol.  Slats.  U. 
C,  ch.  112,  sec.  3 — Construction  of. 

A  defendant  indicted  for  misdemeanour  in  obtaining  money  under  false  pre- 
tences cannot,  under  Consol.  Stats.  C,  ch.  99,  sec.  62,  be  found  guilty  of 
larceny.  That  clause  only  authorises  a  conviction  for  the  misdemeanour, 
though  the  facts  proved  amount  to  larceny. 

Where  a  defendant  on  such  an  indictment  had  been  found  guilty  of  larceny, 
held,  that  the  court  had  no  power  under  Consol.  Stats.  TJ.  C.,  ch.  112, 
sec.  3,  to  direct  the  verdict  to  be  entered  as  one  of  "guilty,"  without  the 
additional  words. 

Defendant  held  the  title  of  certain  land  belonging  to  one  A.,  who  lived  in 
the  United  States.  A.  exchanged  it  with  H.  (the  prosecutor)  for  other 
land,  and  gave  an  order  on  defendant  to  convey  to  H.  When  H.  presented 
this  order  defendant  represented  that  a  claim  having  been  made  against 
him  for  A.'s  debts,  he  had  sworn  that  the  farm  belonged  to  himself;  and 
to  keep  up  the  appearance  of  this  being  true,  it  was  agreed  between  H. 
and  defendant  that  a  certain  sum  should  be  paid  over  by  H.  to  defend- 
ant on  receiving  the  deed,  as  for  the  purchase  money,  and  immediately 
returned.  H.  borrowed  $700  for  the  purpose,  and  they,  with  H.'s 
brother  and  others,  went  to  a  solicitor's  oflBce,  where  the  deed  was 
drawn,  with  a  consideration  expressed  of  $3150.  The  $700  was  handed 
to  defendant,  and  counted  over  by  him  as  if  it  were  $2000,  and  notes 
given  by  H.  and  his  brother  for  the  balance,  $1150  Defendant,  ipstead 
of  returning  the  money  and  notes,  ran  away  with  them. 

Semble,  that  upon  these  facts  an  indictment  for  larceny  might  have  been 
sustained,  if  the  jury  found  that  defendant  when  he  obtained  possession 
of  the  property  intended  to  steal  it. 

The  public  interest  being  concerned,  the  principle  of  estoppel  would  not 
apply,  so  as  to  prevent  H.  from  asserting  that  the  payment  which  he  pro- 
fessed to  make  in  good  faith  was  in  fact  only  a  pretence. 

The  prisoner  was  indicted  and  tried  at  Cobourg,  before 
Richards.,  J.,  for  unlawfully,  fraudulently,  and  knowingly, 
by  false  pretences,  obtaining  from  one  Derrick  J.  Hinman 
a  certain  sum  of  money,  to  wit,  to  the  amount  of  $700,  one 
promissory  note  for  the  amount  of  §481.20,  one  promis- 
sory note  for  the  payment  of  $453.20,  and  one  promissory 
note  for  the  payment  of  $385.20,  of  the  the  goods  and 
chattels  of  the  said  Derrick  J.  Hinman,  with  intent  to  de- 
fraud. 

Upon  the  evidence  and  the  charge  given,  which  are  set 
out  below,  he  was  convicted  upon  this  indictment  of  larceny, 
and  the  learned  judge,  under  Consol.  Stats,  of  U.  C,  ch. 
112,  reserved  for  the  opinion  of  this  court  whether  such  con- 
viction could  be  sustained. 

The  following  is  the  evidence  taken: 

Derrick  J.  Hinman,  sworn. — I  live  in  Cramahe.  I  went  to 
the  United  States  two  years  ago,  in  the  latter  part  of  July,  and 
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came  back  last  March  from  Minnesota.  I  had  a  farm  there* 
I  know  Peter  Alger ;  saw  him  in  Minnesota  all  last  winter ; 
he  is  a  brother-in-law  of  defendant.  Alger  told  me  he  was 
in  trouble  about  debts,  and  had  run  away.  He  wanted  to 
trade ;  he  offered  to  give  me  his  farm  here  of  100  acres  for 
my  farm  there.  My  farm  was  200  acres ;  I  had  only  a  title 
of  160  acres  and  was  to  give  him  that,  and  if  all  was  right 
here  I  was  to  give  him  a  deed  for  the  other  40  acres.  I  was 
to  give  him  my  farm  stock,  3  young  cattle,  about  600 
bushels  of  roots,  about  500  bushels  of  potatoes,  40  bushels  of 
wheat,  and  some  fodder.  I  let  him  have  my  household  fur- 
niture, and  was  to  get  his  here.  I  gave  a  deed  of  the  160  acres. 
Alger  said  he  owned  the  north  half  of  25,  in  the  8th  conces- 
sion of  Cramahe.  Before  I  traded  I  sent  a  letter  to  my 
brother  to  see  Ewing  about  it,  and  what  he  said  I  would 
abide  by.  In  consequence  of  my  brother's  reply  I  made  the 
trade,  and  gave  the  deed  of  the  160  acres,  and  came  down 
here.  I  saw  defendant — explained.  When  I  gave  Alger 
the  deed  I  got  an  order  from  him  on  defendant  to  give  me 
a  deed  of  his  lot  here.  I  gave  this  to  defendant.  He  told 
me  I  should  get  the  deed,  but  we  must  be  very  cautious,  he 
had  had  a  great  deal  of  trouble  about  the  farm  :  that  he  had 
been  summoned  to  pay  Alger's  debts  :  that  he  had  made  oath 
that  he  had  paid  Alger  for  the  farm :  that  he  thought  now 
Mr.  Jones  would  let  him  alone.  He  wanted  I  should  keep 
it  still  for  his  credit's  sake,  and  not  make  it  public,  and  I  have 
done  so.  I  got  possession  of  the  house  and  two  acres  of 
land.  Before  going  into  possession  he  told  me  he  wanted 
me  to  take  a  lease  of  the  land  to  shew  it  was  his  :  that  the 
public  generally  had  some  doubt  about  it :  that  Mr.  Pomeroy 
was  a  shrewd  man,  and  if  we  executed  the  lease  in  his 
presence  it  would  stop  his  mouth.  The  rent  was  to  be  $24 
a  year,  and  he  gave  me  the  money  to  pay  the  half  year's 
rent,  which  I  could  pay  in  advance  to  him  in  Pomeroy 's 
presence.  The  lease  was  drawn  up.  We  executed  it  in 
presence  of  Pomeroy,  and  I  paid  him  the  $12.  He  promised 
to  give  the  deed.  I  did  not  know  what  delayed  him.  I 
learned  there  was  a  mortgage  on  the  place  to  Biggar  for 
$800.  Alger  had  said  it  was  $500,  and  his  share  of  the 
crops  of  last  year  would  settle  it,  with  his  stock,  &c.  The 
mortgage  had  been  assigned  to  Biggar.  At  first  the  defendant 
said  he  would  settle  the  mortgage  ;  afterwards  he  refused : 
said  I  might  pay  it  if  I  liked,  or  the  farm  might  pay  it :  that 
he  had  not  had  much  of  the  crops,  and  he  must  have  some- 
thing for  his  labour  on  the  farm  ;  that  he  ought  to  have 
^100  at  least.    He  said  he  would  make  that  out  of  the  crops. 
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The  latter  part  of  June  he  told  me  I  must  raise  $3,160  ;  the 
Biggar  mortgage  would  make  $4,000.  That  he  had  sworn 
he  had  paid  that  for  the  farm,  and  I  must  raise  this  money. 
He  wanted  me  to  get  most  of  it  in  money,  and  the  rest  in 
notes  :  that  he  would  hand  it  back  to  me  immediately  :  that 
this  must  be  done  to  blind  the  public,  and  save  defendant's 
conscience.  I  arranged  with  Mr.  Jones  to  get  the  money, 
$2,000 ;  told  him  what  I  wanted  it  for,  and  I  would  return 
the  money  that  day.  He  agreed  to  let  me  have  it.  I  spoke 
to  my  brother  Piatt,  and  asked  him  to  sign  a  note  with  me 
for  $700,  and  consulted  with  him  and  Joseph  Flynn  as  to 
whether  it  was  best  to  do  this  or  not.  We  finally  concluded 
to  do  it,  and  came  to  Cobourg  on  the  4th  of  July.  I  found 
Mr.  Jones  was  not  at  home.  I  went  to  Mr.  Gilchrist  and 
told  him  what  I  wanted  it  for  ;  that  it  would  only  be  kept 
one  day,  and  I  would  return  it  before  I  left  town — to  be  re- 
turned that  day.  I  got  the  money  ;  went  to  Mr.  Armour's 
oflSce  to  get  the  deed,  and  pay  over  the  money ;  got  Mr. 
Armour  to  draw  the  deed ;  Ewing  spoke  to  him  about  it.  I 
handed  the  defendant  the  $700 ;  he  counted  it  over  so  as  to 
make  $2,000,  then  he  said  he  wanted  the  notes  for  $1,160, 
and  that  would  make  the  $3,160.  There  were  three  notes. 
I  can't  say  if  made  by  me  and  endorsed  by  my  brother 
Piatt,  or  made  by  him  and  me  jointly.  The  notes  were 
payable  in  one,  two,  and  three  years;  the  first  for  about  $480, 
the  next  for  about  $453,  and  the  other  for  about  $385;  they 
all  three  were  taken  by  defendant,  then  the  deed  was  given 
to  me,  having  been  executed  by  Ewing  ;  the  deed  witnessed 
by  Mr.  Armour's  clerk.  Mr.  Armour  drew  up  the  notes ;  the 
notes  and  money  were  to  be  returned  by  him  to  me  immediately. 
The  pretence  was  to  save  him  from  the  proceedings  of  Mr. 
Jones  and  his  conscience  in  the  eyes  of  the  public ;  he  was 
afraid  of  Mr.  Jones.  I  had  agreed  to  settle  with  Mr.  Jones 
for  his  claim  against  Alger,  but  I  can't  say  defendant  knew 
it.  He  said  he  was  afraid  he  would  be  prosecuted  for  per- 
jury, in  relation  to  what  he  had  sworn  about  Jones'  claim. 
He  wanted  the  public  to  understand  that  he  was  getting  full 
value  for  the  farm,  and  took  this  mode  to  shew  it,  and  got 
the  money  and  notes  under  that  pretence,  and  under  the 
promise  that  he  would  return  them  to  me  immediately.  Mr. 
Jones'  claim  was  about  $982  ;  the  farm  worth  about  $4,500. 
•The  deed  produced  is  the  one  given  to  me  by  defendant ; 
the  consideration  mentioned  in  the  deed  is  $3,150.  After  I 
gave  him  the  money  and  got  the  deed,  I  took  him  into  a  room 
in  Mr.  Armour's  office,  and  asked  him  to  give  me  the  money, 
and  we  would  go  and  pay  it  back  to  Mr.  Gilchrist.    He  told 
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me  not  to  be  in  such  a  devilish  hurry,  that  our  movements 
were  watched  there :  that  to  come  down  to  the  tavern  and 
he  would  give  me  the  notes  and  money  there.  We  went  to 
the  tavern  next  to  the  lake.  My  brother  and  I  went  to  the 
steps:  Flynn  and  defendant  stepped  out  of  sight.  Flynn 
came  back  in  a  moment  and  said  defendant  had  gone.  We 
got  the  police  after  him.  I  went  to  Hamilton,  U.  C.  After- 
wards he  was  arrested  at  Cramahe,  at  his  house.  He  was 
not  there.  On  Monday  saw  a  girl  going  to  the  neighbours. 
We  went  then  towards  Raymond's  house  ;  saw  defendant 
talking  with  Raymond.  When  he  saw  us  he  ran,  and  then 
on  pursuit  was  found  in  Raymond's  house.  I  have  not  got 
the  money  or  notes  since. 

Cross-examined, — When  I  went  west  I  took  two  waggons, 
six  horse?,  and  about  $400  in  cash,  and  320  acres  of  tJ.  S. 
land  scrip.  I  bought  land  in  Minnesota;  I  bought  from 
Dunbar  200  acres ;  paid  six  dollars  an  acre ;  I  paid  pretty 
much  all  down ;  I  had  to  pay  $300  next  spring ;  $130  was 
an  incumbrance  on  the  lanti ;  I  paid  all  but  the  $130.  I 
broke  up  very  nigh  100  acres ;  1  paid  $3  an  acre  for  break- 
ing it  up  ;  the  land  was  prairie,  and  oak  openings.  There  was 
no  price  mentioned  of  my  farm  to  Alger,  it  was  an  exchange ; 
I  gave  the  things  in  exchange.  Alger  had  added  something 
about  not  getting  sheep  till  fall.  Alger  told  me  Ewing  had 
a  deed  of  it ;  that  that  was  only  a  sham.  Ewing  agreed  to 
give  the  deed  on  the  order.  After  coming  from  the  west  I 
had  a  conversation  with  Mr.  Cook  about  the  matter.  I 
pledged  my  word  to  Ewing  to  keep  the  matter  secret,  and  I 
might  have  told  Cook  I  had  no  more  to  do  with  the  farm 
than  he  had.  I  don't  doubt  but  I  told  Cook  the  public 
thought  I  had  something  to  do  with  the  farm  because  I 
lived  there,  but  that  I  had  not.  I  represented  to  any  one 
who  asked  me  that  I  had  nothing  to  do  with  the  farm,  or 
no  claim  to  it.  I  don't  think  I  told  Cook  I  had  sold  my 
farm  in  Minnesota  to  Alger,  and  got  pay  for  it.  I  had  a 
conversation  with  Allan  Chisholm  ;  I  told  him  I  did  not 
own  the  place  ;  I  did  tell  him  I  did  not  pretend  to  own  a  foot 
of  land  in  Canada.  I  did  not  tell  him  I  had  no  interest  in 
land  in  Canada  ;  I  don't  recollect  telling  him  about  the  two 
acres  of  land  that  I  had  leased.  I  may  have  told  him  I  had 
rented  it,  and  paid  the  $12  for  six  months'  rent.  I  don't 
remember  telling  Chisholm  that  Ewing  had  bought  the  place 
from  Alger,  and  I  did  not  understand  how  Jones  could  have 
a  claim  on  it.  I  never  told  him  Ewing  had  bought  the  place 
from  Alger,  and  paid  him  X500  for  it.  Thompson,  the  baililF, 
was  at  my  place.  I  tried  to  make  him  believe  I  had  sold  my 
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farm  to  Mr.  Alger.  I  don't  think  I  told  him  I  got  the  money 
for  it.  I  tried  to  make  Thompson  believe  that  I  had  no  claim 
on  that  farm  whatever.  I  think  the  bargain  was  repeated 
in  Mr.  Armour's  presence.  I  think  it  was  mentioned 
to  Mr.  Armour  that  the  price  \vas  $3,120.  In  addition 
to  the  north  half  of  25,  in  the  8th  concession  of  Cramahe, 
defendant  deeded  20  acres  of  another  lot.  I  sold  this 
for  $300.  Defendant  told  me  to  pay  Biggar's  mortgage 
and  keep  the  40  acres  I  had  in  the  west.  I  did  not  ask  de- 
fendant to  return  the  money  in  Armour's  presence  ;  we 
wanted  to  keep  it  quiet.  There  was  a  proceeding  in  Chancery 
by  Jones  against  defendant,  in  which  it  was  said  he  had  paid 
full  value  for  the  land.  My  brother  heard  this  bargain,  and 
Mr.  Piatt  Hinman,  and  no  one  else  ;  it  was  to  be  kept 
secret.  1  think  the  notes  were  at  7  per  cent,  interest.  I 
sold  the  swamp  lot.  I  have  executed  a  mortgage  to  my 
brother,  Piatt,  for  about  $2,400,  besides  Biggar's.  Defen- 
dant said  he  would  only  give  me  a  quit  claim  ;  would  not  give 
me  a  deed  with  full  covenants. 

Piatt  Hinman^  sworn. — In  the  latter  part  of  February  last 
I  took  an  order  from  Alger  to  defendant,  and  gave  it  to  him. 
It  was  a  letter  in  the  same  envelope  in  one  to  me,  and  the  two 
letters  explained  the  whole  matter.  It  was  in  relation  to 
getting  a  deed  of  that  land  in  Minnesota.  He  said  they 
had  traded  farms  if  he  could  give  a  good  title.  Defendant 
then  said  he  thought  the  land  was  all  clear  now  except  the 
$600  to  Biggar,  which  he  expected  would  be  made  out  of 
the  crops  this  fall  :  that  he  had  paid  off  a  mortgage  for 
$1000 :  that  he  thought  Mr.  Jones,  who  had  had  him  up 
two  or  three  times  about  it,  had  given  it  up,  so  he  thought  it 
would  be  clear  of  that  demand.  He  said  there  was  nothing 
to  prevent  a  trade ;  but  I  don't  think  he  then  said  he  w^ould 
give  a  deed  to  my  brother.  I  wrote  my  brother  I  thought 
he  would  be  safe  if  he  got  a  warranty  deed  ;  that  Mr.  Ewing 
and  Mr.  Alger  would  be  good  for  it,  even  if  any  of  the 
mortgages  should  come  against  the  land.  I  told  him  what 
Ewing  had  meritioned  about  the  number  of  acres.  He  also 
said  my  brother  could  get  the  house  at  once.  My  brother 
wanted  me  to  aid  him  to  get  money  to  pay  to  Ewing  for  the 
place  :  that  the  payment  would  be  a  mere  pretence.  My 
brother  said  to  me  in  presence  of  Ewing,  when  we  came  to 
get  the  deed,  that  the  understanding  was  that  whatever 
notes  or  money  were  paid  to  Ewing  to  day  should  be  returned 
to  me  the  day  before  w^e  left,  I  understood  immediately.  It 
was  to  be  paid  right  back  that  day.  He,  prisoner,  got  up 
and  said  what  he  wanted  of  this  was  to  make  it  appear  that 
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he  had  received  value,  and  he  could  swear  he  had  received 
value  for  the  farm.  He  had  been  brought  up  by  Mr.  Jones, 
and  made  to  swear  that  he  had  paid  value,  and  he  wanted 
this  done  so  he  could  swear  he  had  got  value.  I  endorsed 
my  brother's  note  for  $700  to  get  the  money  from  Dr.  Gil- 
christ. Flynn  endorsed  it  also.  I  have  paid  this  note.  The 
two  first  notes  were  for  $400  odd,  interest  at  7  per  cent,  put 
in.  The  next  one,  $452.29,  I  think  interest  added,  and  the 
third  under  $400,  the  whole  $1,160,  with  interest  put  in. 
We  went  from  Gilchrist's  to  Armour's.  The  deed  was  made 
out.  Mr.  Armour  and  Ewing  went  out  into  the  next  room 
to  execute  the  deed.  Flynn  suggested  getting  Ewing's  note 
for  the  amount,  and  said  he  would  not  sign  the  note  drawn, 
and  on  talking  with  him  he  yielded  as  to  getting  Ewing's 
note,  but  would  not  sign  the  other  notes  because  they  were 
payable  to  bearer ;  he  did  not  sign  them.  The  money  was 
handed  to  Ewing  when  w^e  first  went  in  ;  he  counted  it.  The 
money  and  notes  were  all  given  to  Ewing  ;  all  were  intended 
to  represent  $4,000.  When  the  notes  were  first  drawn,  they 
were  at  6  per  cent.  Armour  said  it  ought  to  be  7,  and  he 
drew  others,  saying  they  ought  to  be  eight ;  the  new  ones 
were  signed.  I  would  not  have  signed  the  notes  at  all  if  I 
had  not  thought  he  would  give  them  and  the  money  up  im- 
mediately, and  in  fact  I  thought  we  could  have  taken  them 
from  him  before  he  would  get  away.  My  brother  and  defen- 
dant went  into  another  room.  I  supposed  he  had  got  the 
notes  and  money,  as  they  came  out  in  a  moment  or  two.  We 
went  towards  the  hotel.  Flynn  said  not  to  let  him  out  of 
our  sight.  Ewing  went  into  Pratt's  ;  came  out  again  ;  my 
brother  and  I  were  ahead ;  we  got  on  to  the  platform  : 
Ewing  went  round  the  corner  of  the  house,  Flynn  followed  : 
Ewing  appeared  to  be  taking  down  his  trowsers.  Flynn 
came  back  immediately,  and  said  Ewing  had  got  away.  We 
searched  about  and  could  not  find  him.  This  was  on  Thurs- 
day.   On  Monday  following  I  saw  him  in  custody. 

Cross-examined. — I  was  not  present  when  my  brother  and 
Ewing  made  any  bargain.  I  think  my  brother  said  the 
notes  were  to  be  7  per  cent.,  when  Mr.  Armour  first  drew 
them.  My  brother  gave  Ewing  a  lease  ;  I  heard  it  read. 
The  lease  produced  is  signed  by  my  brother.  Hinman  is 
to  get  possession  of  the  place  next  May. 

Joseph  Flynn^  sworn. — I  came  to  Cobourg  with  them  to 
help  the  Hinmans  to  get  the  money.  We  got  $700  at  Dr. 
Gilchrist's ;  we  endorsed  a  note  for  it,  and  told  the  Dr.  we 
would  pay  it  back  in  an  hour  or  two.  I  suggested  the  pay- 
ing of  the  money  over  to  Mr.  Ewing  there,  and  he  could  pay 
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it  back  there,  and  we  could  get  home  and  let  Ewing  and  D. 
J.  Hinman  go  and  get  the  deeds  executed.  Ewing  said  he 
wanted  it  all  done  in  Mr.  Armour's  office.  I  think  we  had 
got  the  money  then.  We  went  to  Mr.  Armour's  office,  and 
whilst  he  was  drawing  the  deed  defendant  was  counting  the 
money.  I  watched  him  and  felt  suspicious,  and  told  Mr. 
Piatt  Hinman  that  I  was  so,  and  he  ought  to  get  a  note 
from  defendant,  or  some  guarantee  it  would  be  all  right. 
Piatt  thought  it  would  be  all  right,  and  we  went  back. 
Defendant  said  the  price  was  to  be  $3,160.  He  was  a  long 
time  counting  the  money,  and  then  said  there  was  $2!,000, 
(though  there  were  only  $700  given  him.)  He  said  make 
the  notes  $1,160.  The  notes  were  drawn  up,  D.  J.  Hinman 
to  sign,  Piatt  to  endorse.  When  Piatt  went  to  sign,  I  asked 
him  if  he  was  going  to  sign  notes  payable  to  bearer,  and  what 
was  the  use  of  it,  if  they  were  to  be  taken  up  in  an  hour : 
that  they  ought  to  be  payable  to  defendant  only.  I  spoke 
loud,  and  thought  Mr.  Armour  heard  me,  and  wondered 
some  one  did  not  say  something  about  it.  I  expected  to  be 
asked  to  endorse  the  notes.  Piatt  Hinman  did  endorse  or 
sign ;  I  was  not  asked  to  do  so.  Defendant  took  them  up 
off  the  table  when  endorsed.  After  this  was  all  done  the 
lease  was  got  up.  Hinman  asked  defendant  into  a  room, 
as  I  supposed  to  get  the  notes.  I  asked  Hinman  if 
he  got  the  notes,  he  said  not.  I  told  Piatt  not  to  let 
defendant  get  away.  Defendant  went  into  Pratt's;  de- 
fendant and  I  were  behind  when  we  got  to  the  tavern. 
Defendant  went  as  if  going  to  the  privy ;  I  saw  him  go  in, 
and  followed ;  he  went  into  one  apartment ;  I  went  into  the 
next.  He  went  out,  pulled  the  door  behind  him,  and  before 
I  could  get  out  he  was  out  of  sight.  We  searched,  but  could 
not  find  him.  On  the  following  Monday  I  saw  him  in  cus- 
tody in  Cramahe. 

Cross-examined. — I  went  with  D.  J.  Hinman  to  Jones  ; 
he  had  asked  me  to  go  and  see  about  the  judgment  Jones 
had  against  the  farm.  Hinman  told  Mr.  Jones  he  could  get 
the  deed  at  any  time,  on  a  sham  purchase  money  to  be  paid 
back :  that  as  he  had  to  pay  Mr.  Jones'  mortgage  he  would 
make  a  clean  breast  of  it,  and  tell  him  every  thing.  He 
said  he  had  traded  for  the  farm  in  Minnesota,  and  could  get 
the  deed  at  any  time.  Ewing  did  not  tell  me  the  money 
was  to  be  given  back.  The  notes  were  drawn  payable  to 
order  at  Mr.  Armour's  suggestion. 

John  Armour.,  sworn. — Derrick  J.  Hinman  and  D.  Gil- 
christ came  to  my  office  to  ascertain  the  amount  of  Dr.  G.'s 
judgment  against  Alger ;  that  he  was  about  to  buy  the  land 
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from  Ewing,  and  wanted  to  ascertain  the  amount  of  the  Doc- 
tor's claim,  as  he  was  about  to  pay  it  off.  From  every  thing 
both  parties  told  me  I  considered  it  a  bond  fide  transaction  ; 
all  parties  so  represented  it  to  me.  I  asked  Hinman  if  he  was 
to  pay  oif  Jones'  claim.  He  said  he  was.  Derrick  and 
Ewing  were  stating  over  the  bargain  when  Flynn  and  Piatt 
came  in.  I  considered  them  intruding,  and  asked  if  I  could 
do  any  thing  for  them.  Flynn  said  they  had  merely  come 
in  to  see  if  I  would  do  the  honest  thing  between  these  two 
people.  The  bargain  was,  that  Hinman  was  to  pay  Ewing 
$3,160  ;  $2,000  in  cash,  balance  in  promissory  notes,  joint 
and  several,  of  the  two  Hinmans,  interest  at  7  per  cent., 
payable  on  the  whole  sum  due  on  the  payment  of  each  note. 
The  notes  to  be  paid  in  one,  two,  and  three  years.  I  have 
no  doubt  all  the  notes  were  dated  4th  July,  1861 : 

1st  for  $481.20  at  one  year, 

2nd  "    453.20   at  two  years, 

3rd  "    385.20   at  three  years. 

Bsfore  drawing  up,  the  interest  was  named  at  7  per  cent.; 
they  wanted  them  payable  to  bearer ;  I  suggested  order. 
They  wanted  them  payable  at  the  Hinmans'  residence  in 
Haldimand.  Ewing  said  he  wanted  a  good  deed.  Ewing 
said  he  was  only  selling  all  his  interest  in  the  land.  It  was 
finally  understood  he  only  covenanted  against  his  own  acts. 
There  was  a  conversation  about  possession.  It  was  suggested 
they  would  take  each  other's  words.  I  told  them  they  had  better 
have  it  in  writing,  and  the  memorandum  produced  was  drawn 
and  signed.  At  the  time  the  deed  was  executed  it  was  signed 
in  the  room  where  tjhe  clerk  sits.  Hinman  pulled  out  some 
money,  and  it  wai  handed  to  Ewing ;  he  went  over  the 
money  and  said  "  ^2,000,  all  right,"  or  words  to  that  elfect. 
The  notes  were  hainded  over,  and  they  went  out.  There  was 
some  whispering  \  Derrick  and  Ewing  went  into  the  next 
room.  The  wholje  thing  appeared  as  real  as  any  transaction 
that  ever  took  place  in  my  office.  Ewing  went  out  with  me, 
and  it  was  to  settle  some  costs  I  had  charged  against  him. 
Wjb  settled  without  my  getting  any  of  this  money,  as  I  had 
money  in  my  hands  coming  to  him.  I  thought  it  all  right 
until  about  an  hour  after,  when  they  told  me  Ewing  had  given 
them  the  slip,  and  it  was  all  a  sham. 

Samuel McBrideySWOYu. — I  arrested  the  prisoner  inCramahe, 
at  Mr.  Raymond's  ;  I  could  not  find  prisoner  at  his  residence. 
I  went  there  at  9  o'clock,  and  found  him  at  Raymond's 
between  9  and  10  o'clock.  D.  J.  Hinman  was  with  me.  I 
found  him  up  stairs.  When  I  first  saw  him  he  was  outside  ; 
he  ran,  and  so  did  1 ;  he  ran  into  the  house  and  went  up 
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stairs ;  so  did  I,  and  I  caught  him.  He  wanted  me  to  let  him 
go,  and  he  would  come  back  ;  he  wanted  to  see  the  others 
who  were  in  chase  of  him. 

Cross-examined. — I  can't  say  he  tried  to  escape,  further 
than  that  he  took  me  up  stairs  and  made  this  proposition. 
No  person  in  the  room  at  Raymond's  where  I  was  except, 
prisoner,  and  I  saw  a  young  man  there.  When  I  first  saw 
him  at  Raymond's  he  was  talking ;  the  girl  from  his  house 
motioned  to  him  ;  as  soon  as  he  heard  what  she  said  he  ran  ; 
I  ran  as  soon  as  he  did ;  I  don't  think  he  saw  me  when  ho 
ran. 

Mr.  Kerr,  for  the  prisoner,  contended  that  the  prosecution 
failed,  as  there  was  no  evidence  of  any  false  pretence  ;  it  only 
amounted  to  this — that  he  promised  if  they  would  give  him 
the  money  and  notes  he  would  return  them  :  that  there  was 
no  false  statement  of  any  existing  fact ;  that  whatever  might 
have  been  the  intention  of  the  parties  before  the  final  pro- 
ceeding, yet  what  took  place  in  Mr.  Armour's  office  was  the 
last  agreement  between  the  parties,  and  therefore  there  was 
then  no  promise  to  return  the  money  or  notes  ;  or  no  false 
representation  of  any  facts  or  state  of  facts. 

The  learned  judge  thought  the  prosecution  for  the  false 
pretence  was  not  sustained,  and  that  the  only  question  was 
as  to  the  larceny. 

Mr.  Kerr,  for  defendant,  then  called 

William  Cook,  sworn. — I  know  D.  J.  Hinman  and  defen- 
dant. In  June  last  D.  J.  H.  said  it  was  not  so  that  he  and 
Alger  had  traded  farms  ;  he  said  he  had  nothing  more  to  do 
with  the  farm  than  I  had.  He  said  he  had  sold  land  to 
Alger,  land  in  the  west ;  I  can't  say  if  he  said  he  had  got 
his  pay. 

Allan  Chishohn,  sworn. — D.  J,  Hinman  said  he  thought 
he  would  raise  money  to  pay  the  rent.  I  said  I  thought  he 
had  bought  the  farm.  He  said  he  had  not :  he  was  to  pay 
the  rent.  D.  J.  H.  said  Ewing  had  bought  the  place  from 
Alger,  and  gave  <£500  for  it,  subject  to  a  mortgage,  and  he 
did  not  see  how  Jones  was  to  get  $1000  out  of  the  place. 
This  was  in  the  latter  part  of  June.  He  said  the  mortgage  was 
to  a  gentleman  at  the  Carrying  Place. 

George  Thompson,  sworn. — On  the  19th  of  June  last  he 
said  he  had  sold  him  a  parcel  of  land  in  Minnesota,  and  got 
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the  money  for  it,  and  that  Alger  had  plenty  of  money 
left. 

The  false  pretence  suggested  on  the  part  of  the  Crown 
was,  that  the  prisoner  pretended  that  he  wished  this  money 
paid  and  notes  given  to  relieve  him  from  proceedings  by 
Jones,  having  in  the  Chancery  suit  sworn  he  had  paid  value 
for  it,  and  he  must  shew  the  public,  by  receiving  its  full  value 
on  a  sale,  that  he  was  the  true  owner.  It  was  urged 
that  this  was  a  false  pretence  to  get  the  money.  The 
learned  judge  thought  he  could  not  say  there  was  any 
fact  stated  by  the  defendant  as  to  this  which  was  false ; 
that  if  any  thing,  it  must  be  that  this  was  a  contrivance  on 
his  part  to  induce  the  prosecutor  to  part  with  his  property, 
that  he  might  get  possession  of  it.  He  held  that  there  was 
no  case  at  all,  or  the  fraud  amounted  to  a  larceny. 

The  jury  were  told  that  if  this  was  a  scheme  concocted  by 
the  prisoner  for  the  purpose  of  getting  the  money  and  notes 
out  of  the  possession  of  the  prosecutor,  to  appropriate  them 
to  his  own  use,  then  they  ought  to  convict.  If  the  fact  was 
that  he  merely  intended  to  get  the  property  into  his  posses- 
sion and  return  it,  but  the  dishonest  intent  arose  after,  they 
should  acquit. 

The  jury  upon  this  charge  found  the  prisoner  guilty  of 
larceny. 

In  Michaelmas  Term  Cameron^  Q.  C,  for  the  defendant, 
moved  for  a  new  trial,  which  under  the  8th  rule  respecting 
criminal  appeals  (16  U.  C.  R.  161)  would  have  put  an  end  to 
any  proceeding  upon  the  reserved  case  if  a  rule  to  shew  cause 
had  been  granted. 

The  court  did  not  grant  a  rule  nisi  when  it  was  moved, 
but  did  not  refuse  it ;  and  while  the  motion  was  under  con- 
sideration, during  the  same  term,  the  argument  was  taken 
on  the  case  reserved. 

R.  A.  Harrison^  for  the  Crown,  cited  Consol.  Stats.  C*, 
ch.  99,  sees.  53,  62;  ch.  92,  sec.  65;  7  &  8  Geo.  IV.,  ch. 
29,  sec.  53,  Imp.  Act ;  Consol.  Stats.  U.  C,  ch.  112,  sec.  3 ; 
Rose.  Crim.  Ev.  4th  ed.  575 ;  Rex  v.  Stock,  1  Moo.  C.  C. 
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87  ;  Regina  v.  Poyser,  2  Den.  C.  C.  233;  Regina  v.  Rodway, 
0  C.  &  P.  784 ;  Regina  v.  Lambert,  2  Cox.  C.  C,  310 ; 
Regina  v.  Johnson,  21  L.  J.  M.  C.  32 ;  Regina  v.  Smith, 
21  L.  J.  M.  C.  111. 

Cameron^  Q.  C,  contra,  cited  Rex  v.  Walsh,  Russ.  k  Rj. 
215 ;  Atkinson's  case,  referred  to  in  Russell  on  Crimes,  vol, 
II.,  p.  34. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is,  could  the  defendant  be  legally  found 
guilty  of  larceny  upon  the  indictment  for  a  misdemeanour  in 
obtaining  money  under  false  pretences.  We  think  he  could 
not.  This  depends  on  the  62nd  section  of  ch.  99,  Consol. 
Stats.  C,  which  enacts  that  "If  upon  the  trial  of  any 
prisoner  indicted  for  obtaining  any  chattel,  money,  or  valu- 
able security  by  any  false  pretence,  with  intent  to  cheat  or 
defraud  any  person  of  the  same,  it  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted  of  such  misdemeanour  ;  and  no  such  indict- 
ment shall  be  removable  by  certiorari ;  and  no  person  tried 
for  such  misdemeanour  shall  be  afterwards  prosecuted  for 
larceny  upon  the  same  facts." 

This  has  no  other  effect  than  to  authorise  a  verdict  of 
guilty  on  the  indictment  as  it  was  framed — that  is,  for  the 
misdemeanour — although  the  evidence  would  have  warranted 
a  conviction  for  a  higher  offence.  The  fact  that  such  a 
course  would  work  no  hardship  to  the  defendant,  but  rather 
the  contrary,  seems  to  have  reconciled  the  legislature  to  the 
apparent  incongruity  of  a  jury  being  authorised  by  statute 
to  find  a  man  guilty  of  a  misdemeanour,  which  according  to 
the  law  and  evidence  it  may  be  quite  plain  he  had  not  com- 
mitted, as  we  think  it  is  in  this  case. 

It  was  sufjo-ested  that  under  the  3rd  section  of  ch.  1 12, 

CO  ' 

Consol.  Stats.  U.  C,  the  verdict  might  be  made  right  by 
directing  it  to  be  entered  as  a  verdict  of  "guilty,"  without 
the  addition  "  of  larceny.''  But  we  cannot  so  apply  that 
clause.  Its  language  does  not  admit  of  it,  and  it  was  not 
intended  to  have  such  an  effect.    We  know  of  no  legislative 


534      queen's  bench,  Hilary  term,  25  vie,  1862. 


authority  for  amending  the  verdict  of  a  jury  in  a  criminal 
case,  though  an  erroneous  judgment  may  be  in  certain  cases 
made  right,  when  the  case  is  being  reviewed  in  a  court  of 
appeal. 

The  defendant  cannot  in  our  opinion  have  judgment  pro- 
nounced against  him  as  guilty  of  larceny  upon  that  indict- 
ment for  misdemeanour,  nor  as  guilty  of  misdemeanour  upon 
a  verdict  of  guilty  of  larceny. 

There  is  no  necessity  for  considering  whether  the  prisoner 
could  properly  have  been  found  guilty  of  obtaining  the 
money  under  false  pretences,  on  the  ground  that  the  evi- 
dence proved  such  an  offence ;  for  he  has  not  in  fact  been 
found  guilty  of  the  misdemeanour,  and  we  cannot  direct  that 
an  entry  shall  be  made  on  the  record  of  a  verdict  which  was 
not  rendered. 

Under  the  circumstances,  it  is  not  necessary  to  determine 
whether  the  evidence  would  have  warranted  a  conviction 
upon  an  indictment  for  larceny,  for  the  prisoner  has  not 
been  indicted  for  that  offence,  and  could  not  be  legally  con- 
victed of  it,  as  he  has  been,  upon  on  indictment  for  a  misde- 
meanour. 

As  to  the  question,  whether  the  facts  proved  the  defendant 
guilty  of  larceny,  we  incline  to  think  they  did,  if  the  jury 
found  (as  from  the  verdict  given  in  the  case  we  must  suppose 
they  meant  to  do,  when  we  consider  the  direction  they 
received)  that  the  defendant  fraudulently  contrived  to  obtain 
possession  of  the  money  and  notes,  intending  at  the  time  to 
steal  them,  if  he  could  manage  to  get  away  with  them. 

It  was  dishonest,  no  doubt,  in  Hinman  to  assent  to  what 
the  defendant  proposed  to  him  in  order  to  enable  the  defen- 
dant (as  he  supposed  was  his  object)  to  give  a  false  appear 
ance  to  his  position  in  regard  to  this  property.  That  was 
not  done  by  Hinman,  however,  to  procure  fraudulently  any 
advantage  to  himself ;  and  so  far  as  the  defendant  was  con- 
cerned, it  was  to  cover  a  former  fraud  of  his  own  that  he 
desired  to  make  a  show  of  being  the  owner  of  this  land,  and 
not  to  put  it  in  his  power  to  commit  a  new  fraud. 

And  besides,  this  is  not  the  case  of  a  party  desiring  to 
found  a  right  of  action  on  any  base  conduct  of  his  own.  He 
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is  merely  a  witness  in  support  of  a  public  prosecution  for  a 
crime,  which  ought  not  to  go  unpunished.  The  money  was 
lent  to  him,  and  so  was  his  special  property  for  the  time. 
The  defendant  seems  to  have  artfully  contrived  a  pretence 
for  getting  it  into  his  possession,  meaning  at  the  time  to 
steal  it. 

The  defendant's  conduct  in  running  away  with  it  speaks 
plainly  as  to  his  future  intent,  and  we  do  not  see  that  the 
circumstances  of  the  case,  extraordinary  as  they  are,  and 
disgraceful  to  Hinman  as  well  as  to  himself,  are  such  as  to 
relieve  the  defendant  from  being  guilty  of  larceny. 

The  defendant  imposed  upon  Hinman  by  a  false  contri- 
vance, and  so  got  the  money  into  his  possession,  and  Hinman 
did  not  part  with  it  with  any  other  intent  than  that  it  was  to 
be  returned  to  hira  as  soon  as  the  defendant  had  exhibited  it 
as  a  payment  made  to  himself. 

If  no  public  interests  were  concerned  Hinman  should  not 
be  admitted  to  state  that  when  he  gave  the  defendant  the 
money  openly  as  a  payment,  and  with  the  intent  that  it 
should  be  so  understood  by  those  who  were  present,  he  yet 
was  not  in  fact  paying,  but  only  pretended  to  do  so,  as  the 
defendant  and  he  both  well  understood.  But  we  do  not  con- 
ceive that  this  kind  of  estoppel  applies,  to  prevent  the  defen- 
dant from  being  brought  to  justice  for  his  fraudulent  and 
felonious  conduct. 

Judgment  arrested. 
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Regina  v.  Plunkett. 

Highway — Dedication — Trespass  roads — Right  to  close  on  opening  of  regular 
allowance — Grant,  construction  of — Power  of  rector  to  dedicate — Consol. 
Stats.  U.  C,  ch.  54,  sec.  313. 

For  a  period  of  more  than  twenty  years  there  had  been  travelled  roads 
through  the  Humber  Plains,  in  the  township  of  Etobicoke,  not  laid  out  by 
any  proper  authority,  but  used  by  the  public  at  pleasure,  owing  to  the 
original  allowances  not  having  been  opened.  They  were  irregular  in  their 
direction,  and  varied  at  times  in  their  course.  On  the  81st  of  March, 
1835,  700  acres,  including  defendant's  lot,  "with  allowances  for  roads,  as 
.  left  by  the  survey  of  Deputy  Surveyor  Hawkins,  and  all  other  roads  now 
travelled,"  were  granted  to  trustees  for  Christ  Church,  Mimico,  and 
subsequently  transferred  by  them  to  the  rector,  under  whom  defendant 
held.  One  such  road  crossed  defendant's  land.  It  was  proved  that  during 
two  years  statute  labour  had  been  performed  upon  it,  and  that  it  had 
been  travelled  for  nearly  fifty  years.  When  the  regular  allowances  were 
opened^defendant  obstructed  this  road,  and  it  appeared  that  other  simi- 
lar roads  in  the  neighbourhood  had  been  closed  in  the  same  manner. 

Held,  that  the  road  could  not  be  considered  a  highway,  for  the  evidence 
shewed,  not  a  perpetual  dedication,  but  at  most  a  permission  to  use  until 

,  the  proper  allowance  was  opened,  when,  if  not  before,  the  defendant  had 
a  right  to  close  it. 

2.  That  it  was  not  a  highway  under  the  Consol.  Stats.  U.  C,  ch.  54,  sec. 
813,  for  it  could  not  be  said  that  statute  labour  had  been  "  usually 
performed  "  upon  it ;  and  as  it  was  in  fact  only  a  substitute  for  the  regu- 
lar allowance,  it  might  fairly  be  treated  as  "altered,"  within  the  spirit  of 
that  clause,  when  the  allowance  was  opened. 

3.  That  nothing  in  the  patent  constituted  a  highway. 

4.  That  no  right  by  dedication  could  have  been  gained  by  the  public  while 
the  fee  remained  in  the  Crown,  and  the  permission  of  the  rector  for  the 
time  being,  or  his  tenants,  could  not  bind  his  successors. 

Defendant  was  indicted  at  the  quarter  sessions  held  in 
December  last  for  York  and  Peel,  for  a  misdemeanour,  in  ob- 
structing an  alleged  highway  in  the  township  of  Etobicoke. 

There  were  two  counts  in  the  indictment.  The  first 
charged  the  obstruction  to  be  a  ditch  cut  by  the  defendant 
across  the  alleged  highway ;  and  the  second,  a  fence  erected 
by  him  across  the  same. 

The  highway  was  described  in  each  count  as  being  "a 
certain  road  running  through,  over,  and  along  lot  number 
one  in  the  fourth  range  of  the  township  of  Etobicoke,  as  sur- 
veyed by  deputy  surveyor  Hawkins." 

The  defendant  pleaded  not  guilty. 

It  appeared  in  evidence  that  for  many  years,  exceeding  a 
period  of  twenty  years,  owing  to  the  fact  that  original  allow- 
ances for  roads  in  the  township  of  Etobicoke  were  not  opened, 
there  had  been  travelled  roads  in  different  directions  through 
what  is  known  as  the  Humber  Plains,  in  the  township  of  Eto- 
bicoke. 
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That  on  the  31st  of  March,  1835,  the  Crown,  for  the  pur- 
pose of  endowing  the  Church  of  England,  at  the  Mimico, 
called  Christ  Church,  in  the  township  of  Etobicoke,  issued 
letters  patent,  granting  unto  the  Rev.  Thomas  Phillips,  John 
William  Gamble,  and  Thomas  Fisher,  their  heirs  and  assigns^ 
(with  a  provision  for  the  appointment  of  new  trustees,  in  the 
event  of  decease,  &c.,  of  any  of  the  three,)  700  acres  of  land  in 
Etobicoke,  including  lot  number  one  in  the  fourth  range,  all 
described  by  metes  and  bounds,  "  with  allowances  for  roads, 
as  left  by  the  survey  of  the  said  deputy-surveyor  Hawkins, 
and  all  other  roads  now  travelled  ;"  to  hold  in  trust  for  the 
endowment  of  Christ  Church,  in  the  township  of  Etobicoke  : 
provided  that  whenever  the  Governor,  or  person  administer- 
ing the  government,  should  erect  a  parsonage  or  rectory  at 
the  Mimico,  and  present  thereto  an  incumbent,  the  trustees 
should,  by  deed,  convey  the  700  acres  to  the  incumbent : 
that  a  parsonage  was  subsequently  erected  at  Mimico,  and 
Dr.  Phillips  appointed  incumbent :  that  on  the  31st  of  Octo- 
ber, 1838,  William  Gamble  having  been  appointed  a  trustee 
in  the  place  of  the  Rev.  Dr.  Phillips,  he,  and  the  remaining 
trustees,  conveyed  the  700  acres  to  the  Rev.  Dr.  Phillips, 
and  his  successors  ;  that  on  the  15th  of  January,  1845,  the 
Rev.  Dr.  Phillips  demised  the  westerly  part  of  lot  one,  in  the 
fourth  range  of  Etobicoke,  to  Herod  Noble,  for  the  term  of 
21  years  :  that  on  the  15th  of  November,  1851,  Herod  Noble 
assigned  his  interest  in  the  premises  to  Richard  Harrison  : 
that  the  Rev.  H.  C.  Cooper  having  succeeded  the  Rev.  Dr. 
Phillips  as  incumbent,  Richard  Harrison  surrendered  the 
lease  to  him,  and,  on  the  16th  of  November,  1851,  obtained  a 
new  one  from  him,  for  the  further  term  of  21  years :  that 
defendant,  Plunkett,  at  the  time  of  the  alleged  obstruction, 
was  in  possession  of  lot  number  one,  in  the  fourth  range  of 
Etobicoke,  as  assignee  of  Richard  Harrison. 

The  road  crossed  defendant's  land  as  shewn  in  the  sketch 
subjoined. 
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It  was  proved  that  at  the  time  Plunkett  took  possession  of 
the  lot,  the  public  were  accustomed  to  cross  by  the  travelled 
road.  Several  witnesses  swore  that  it  had  been  travelled 
from  twenty  to  fifty  years.  It  was  sometimes  a  little  varied 
in  its  course,  as  shewn  in  the  sketch,  each  of  the  deviations 
there  marked  being  used  at  diiFerent  times.  Mr.  Gamble 
swore  that,  being  pathmaster  for  two  years  some  years 
since,  he  had  directed  statute  labour  to  be  performed  on  the 
road,  besides  expending  money  of  his  own  in  improving  it. 
The  obstructions  were  clearly  proved,  but  before  they  were 
placed  there  the  concession  line  between  the  second  and 
third  ranges  had  been  opened.  It  was  also  proved  that  the 
rector  had  made  application  to  the  township  council  to  have 
the  road  closed  up,  but  for  some  reason  the  council  refused 
the  application. 

The  rector  (Rev.  H.  C.  Cooper)  was  called  as  a  witness 
for  the  defence.  He  swore  that  he  only  allowed  the  old 
road  to  be  used  as  being  a  temporary  road,  necessary  for 
the  use  of  the  public  until  the  regular  allowances  for  road 
were  opened  and  made  good :  that  his  application  to  the 
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council  was  made  in  the  hope  of  peace,  and  not  as  an 
acknowledgment  on  his  part  that  the  public  had  any  legal 
right  to  use  the  road  as  a  highway ;  and  that  little  of  the 
old  road  remained  which  had  not  been  closed  up. 

The  allowance  for  road  to  the  south  of  Plunkett's  land 
was  opened  through,  and  the  allowance  to  the  west  was 
opened  so  far  north  as  to  enable  the  public  to  travel  to  the 
city  of  Toronto  without  crossing  Plunkett's  lot ;  but  it  was 
sworn  that  the  regular  allowances  were  longer  than  and  not 
so  good  to  travel  as  the  old  travelled  road. 

It  was  objected  on  the  part  of  the  defence,  as  matter  of 
law,  that  there  was  no  proof  of  a  highway  over  defendant's 
land,  either  by  user  or  grant :  that  the  public  had  only  the 
right  to  cross  defendant's  lot  so  long  as  the  regular  allow- 
ances were  unopened :  that  when  these  allowances  were 
opened  up  that  right  ceased :  that  there  was  no  evidence 
of  dedication,  either  by  the  trustees  or  rector,  for  in  law 
they  had  no  power  to  dedicate :  that  the  letters  patent  did 
not  make  that  a  highway  which  was  not  one  before,  but 
only  reserved  to  the  public  the  easement  which  they 
before  then  enjoyed  :  that,  strictly  speaking,  the  roads  then 
travelled  had  been,  by  the  terms  of  the  patent,  conveyed  to 
the  trustees,  and  subsequently  to  the  rector. 

The  court  noted  the  objections,  intimating  their  intention 
of  reserving  them  for  the  consideration  of  one  or  other  of 
the  superior  courts  of  common  law.  The  jury,  subject  to 
the  objections,  rendered  a  verdict  of  guilty. 

During  last  term  the  chairman  of  the  court  of  quarter 
sessions  stated  a  case  for  the  opinion  of  this  court,  and  the 
same  was  set  down  and  argued. 

M.  0.  Cameron  for  the  prosecution. 

R.  A.  Harrison,  contra,  cited  Consol.  Stats.  U.  C,  ch. 
64,  sec.  313 ;  Borrowman  v.  Mitchell,  2  U.  C.  R.  155 ; 
Dawes  v.  Hawkins,  4  L.  T.  Rep.  N.  S.  288. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
It  was  intended,  as  we  apprehend,  that  the  court  should 
give  their  opinion  for  or  against  the  defendant,  according  as 
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it  appeared  to  them  that  the  road  obstructed  had  or  had  not 
the  legal  character  of  a  highway  at  the  time  the  defendant 
obstructed  it.   There  was  clear  proof  of  the  obstruction. 

We  do  not  think  there  was  sufficient  evidence  of  dedication. 
We  must  have  some  regard  to  what  has  been  the  usual 
course  of  things  in  this  country,  for  that  bears  materially  on 
the  question  of  intention  to  dedicate. 

When  the  country  was  but  thinly  settled,  land  like  the 
Humber  plains  lay  for  a  long  time  uncultivated  and  unin- 
closed.  Being  less  productive  than  the  hard-timbered  land? 
it  was  in  a  manner  neglected ;  and  it  being  convenient  to 
traverse  a  sandy  plain  of  that  kind  in  all  directions  people 
took  the  liberty  of  crossing  where  they  pleased,  sometimes 
to  save  distance  by  a  cross  road,  and  at  other  places  to 
avoid  any  obstruction,  even  trifling,  which  made  the  proper 
public  allowance  less  easy  or  agreeable  to  pass  over. 

It  has  been  always  well  understood  in  such  cases,  that 
whenever  the  public  allowances  should  be  opened,  and  made 
fit  for  use,  they  would  be  adopted,  according  to  the  evident 
intention,  and  the  "  trespass  roads,"  as  they  were  commonly 
called,  would  be  abandoned.  According  to  the  evidence, 
this  has  been  done  in  other  places  near  this  defendant's 
property,  and  why  should  the  case  of  the  defendant  be  an 
exception  ? 

We  are  clear  that  it  would  be  contrary  to  reason  to  look 
upon  what  took  place  here  as  a  perpetual  dedication  of  the 
road.  The  public  had  not  been  permitted  to  use  it  on  tha^ 
understanding,  but  only,  as  we  conceive,  till  the  proper 
allowances  were  opened,  when,  if  not  before,  the  proprietor 
or  tenant  of  the  land  had  a  right,  so  far  as  any  question  of 
dedication  is  concerned,  to  inclose  and  enjoy  it  as  he  did  his 
other  property. 

We  see  this  done  every  where,  and  without  contesting  the 
right  of  the  proprietor  so  to  act.  It  would  be  very  incon. 
venient  and  unjust  if,  because  the  public  had  been  from 
good  nature  allowed  to  go  across  a  corner  of  a  man's  unin- 
closed  land  to  save  distance,  the  right  to  resume  exclusive 
possession  of  it  should  be  denied  when  the  public  stand  no 
longer  in  need  of  the  indulgence. 
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The  313th  section  of  the  municipal  act  does  provide  that 
all  roads  on  which  statute  labour  "  Jiatli  been  usually  fer- 
formed^''  shall  be  deemed  public  highways,  "unless  where 
such  roads  have  been  already  altered,  or  may  hereafter  be 
altered  according  to  law."  What  Mr.  Gamble  stated  in  this 
case  did  not  amount  to  proof  that  statute  labour  had  been 
usually  performed  on  the  road  in  question,  but  came  very 
far  short  of  it ;  and  it  appears  to  us,  besides,  that  as  that 
road  was  only  a  temporary  substitute  for  the  proper  allow- 
ance, which  ran  along  the  side  of  the  lot,  this  road  may, 
within  the  spirit  of  that  clause,  be  fairly  said  to  have  been 
altered  when  the  public  allowance  was  opened,  for  which  it 
had  for  mere  convenience  been  substituted. 

It  is  difficult  to  assign  a  clear  meaning  to  the  words  in  the 
patent,  dated  in  1835,  to  the  Rev.  Dr.  Phillips  and  others, 
"  with  allowances  for  roads,  as  left  by  the  survey  of  the  said 
deputy  surveyor  Hawkins,  and  all  other  roads  now  travelled.'' 

At  that  time  no  doubt  this  trespass  road  was  travelled,  as 
others  on  the  lots  near  it  were,  which  have  since  been  aban- 
doned. According  to  the  grammatical  construction  of  the 
section,  those  roads  would  go  with  the  land  to  the  grantee, 
as  they  might  do  and  yet  the  easement  continue. 

Whether  there  was  such  an  easement  is  the  question, 
which  these  words  in  the  grant  cannot,  we  think,  affect. 

In  our  opinion  this  road  cannot  properly  be  considered 
to  have  been  a  legal  highway,  so  as  to  prevent  its  being 
inclosed  by  the  owner  of  the  lot  when  the  public  allowance, 
which  had  been  laid  out  by  the  government  in  the  original 
survey  of  the  mill  reserve,  was  opened. 

The  reserving  the  road  from  the  patent,  if  the  words  used 
made  it  an  exception,  would  not  have  the  effect  of  rendering 
it  a  public  highway  within  the  313th  clause,  as  "an  allow- 
ance made  by  a  Crown  surveyor,"  nor  under  any  other  of 
the  words  used  in  that  clause.  No  right  by  dedication  can 
be  held  to  have  been  gained  by  the  public  passing  over  while 
the  fee  was  yet  in  the  Crown ;  and  the  permission  of  the 
rectors  for  the  time  being,  or  their  tenants,  would  not  bind 
their  successors  owners  of  the  fee. 

Conviction  quashed. 
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VanEvery  et  al.  v.  Grant. 

Vessel — Sale  in  foreign  port — Validity  of  as  against  execution  here, 

A  steamboat  said  to  belong  to  one  M.,  in  this  country,  against  whom  the 
defendant  had  obtained  an  execution,  was  sold  at  Detroit  while  the 
writ  was  in  the  sherijff's  hands,  under  a  judgment  of  condemnation 
and  sale  in  the  admiralty  court  there,  for  certain  claims  which  by 
their  law  formed  a  lien  upon  her.  In  an  interpleader  issue  be- 
tween the  plaintiff,  claiming  under  that  sale,  and  defendant,  the  jury 
found  that  the  vessel  was  not  the  property  of  M.,  the  execution  debtor 
The  court  held  that  the  evidence  supported  their  verdict,  and  held,  also, 
that  at  all  events  the  plaintiffs'  title  under  the  sale  made  upon  the  judg- 
ment in  rem  must  have  prevailed. 

This  was  an  interpleader  issue,  to  try  whether  the  steam- 
boat Kaloolah  was  the  property  of  these  plaintiffs,  or  either 
of  them,  as  against  the  defendant,  on  the  10th  of  August, 
1860,  when  she  was  seized  under  a  writ  of  fi.  fa.j  against 
goods,  directed  to  the  sheriff  of  Huron  and  Bruce,  and  issued 
out  of  this  court,  upon  a  judgment  obta^ied  by  the  defend- 
ant in  this  issue  against  one  Alexander  McGregor.  This 
writ  was  placed  in  the  sheriff 's  hands  on  the  27th  of  Octo- 
ber, 1859. 

At  the  trial,  at  Goderich,  hQioxeRolinson^  C.  J.,  the  plain- 
tiffs claimed  to  be  the  owners,  deriving  title  through  a  sale 
of  the  boat  made  in  the  state  of  Michigan,  to  one  Moore,  as 
their  agent.  That  sale  was  made  in  December,  1859,  upon 
a  judgment  of  condemnation  and  sale  in  the  admiralty  court 
in  the  state  of  Michigan,  which  is  a  court  of  record,  and 
was  made  for  the  satisfaction  of  certain  claims  which  by  the 
laws  of  that  country  constituted  a  lien  upon  the  boat. 
The  seizure  under  the  writ  of  attachment  upon  whidh  that 
judgment  was  obtained  was  made  on  the  31st  of  Oct.,  1859* 
Moore  having  received  a  bill  of  sale  of  the  boat,  as  the  high- 
est bidder  at  the  public  sale  made  upon  the  adjudication  of 
the  court,  executed  a  bill  of  sale  to  these  plaintiffs  on  the 
6th  of  July,  1860,  and  this  constituted  the  plaintiffs'  title. 

There  was  evidence  also  given  in  the  case  to  prove  that 
the  boat  before  and  up  to  the  time  of  that  sale  was  the  pro- 
perty of  John  C.  McGregor,  a  brother  of  Alexander  McGre- 
gor, the  defendant  in  the^.  fa.  at  the  suit  of  Grant,  and  not 
the  property  of  Alexander  McGregor :  that  she  was  regis- 
tered in  the  state  of  Michigan  in  the  name  of  John  McGre- 
gor as  owner,  being  an  American  built  vessel,  and  that  he 
acted  as  owner,  and  was  declared  to  be  such,  with  the  con- 
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currence  of  Alexander  McGregor.  They  each,  it  appeared, 
had  acted  at  different  times  as  master  of  the  boat,  and  they 
were  concerned  together  in  other  business  as  partners. 

On  the  part  of  the  defendant  in  this  issue,  Alexander 
McGregor  was  called  to  prove  that  the  steamer  was  in  fact 
his  at  the  time  of  the  sale  in  the  state  of  Michigan,  under 
that  judgment  in  rem,  for  the  satisfaction  of  the  claims  upon 
her,  but  his  evidence  was  not  conclusive  upon  that  point,  if 
it  could  have  been  materiltl  in  the  case. 

At  the  conclusion  of  the  case  the  learned  Chief  Justice 
told  the  jury  that  if  they  were  satisfied  that  the  steamer  was 
not  the  property  of  the  execution  debtor,  but  of  his  brother, 
John  C.  McGregor,  who  with  the  brother's  knowledge  and 
consent  was  the  registered  owner,  their  verdict  should  on 
that  ground  be  given  for  the  plaintiffs,  in  whose  possession 
she  was  at  the  time  of  the  alleged  seizure  by  the  sheriff*  un- 
der the  fi.  fa.  But  if  they  thought  otherwise,  and  that  the 
steamer  had  been  the  property  of  Alexander  McGregor  up 
to  the  time  of  her  sale  at  Detroit  under  the  judicial  proceed- 
ings there,  then  he  still  took  it  to  be  clear  that  the  plaintiff's 
were  entitled  to  the  verdict,  as  being  the  purchasers  under 
that  sale  ;  but  that  in  that  case  he  should  reserve  leave  to 
the  defendant  to  move  to  have  a  verdict  entered  for  him, 
upon  certain  legal  exceptions  which  were  taken  at  the  trial 
to  the  title  which  could  be  made  under  that  sale. 

The  jury  found  that  the  vessel  at  the  time  of  her  sale  un- 
der the  attachment  and  subsequent  proceedings  in  the  state 
of  Michigan,  or  rather,  as  they  stated  it,  at  the  time  the 
fa.  came  to  the  sheriff  at  Goderich,  was  not  the  property  of 
Alexander  McGregor. 

Read,  Q.  C,  obtained  a  rule  nisi  to  enter  a  nonsuit,  pur- 
suant to  leave  reserved  at  the  trial ;  or  for  a  new  trial  on 
the  law  and  evidence,  and  for  misdirection,  contending  that 
the  plaintiffs  did  not  prove  title  in  themselves,  and  that 
being  British  subjects  they  could  not  acquire  a  title  to  the 
vessel  consistently  with  the  facts  proved,  for  that  the 
vessel  was  taken  out  of  the  possession  of  the  sheriff 's  officer, 
who  had  seized  her  under  the  execution  referred  to  at  the 
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suit  of  Grant,  which  execution  being  in  the  sheriff's  hands, 
moreover,  bound  the  property,  and  that  the  plaintiffs'  title 
being  subsequently  acquired  was  not  entitled  to  prevail. 
And  further,  that  the  jury  should  not  have  been  directed 
that  the  vessel  was  at  any  time  the  property  of  John 
McGregor,  (brother  of  the  defendant  in  the  fi.  fa.)  He 
cited  Holden  v.  Langley,  11  C.  P.  407,  410 ;  Abbott  on 
Shipping,  Am.  Ed.,  76  note,  78,  85,  98,  100,  101,  120. 

Richards,  Q.  C,  shewed  cause,  and  cited  Cammell  v.  Sew- 
ell,  3  H.  &  K  617 ;  S.  C.  In  Error,  5  H.  &  N.  728 ;  Cas- 
trique  v.  Imrie,  2  L.  T.  Rep.  N,  S.  180 ;  S.  C.  In  Error,  4  L. 
T.  Rep.  N.  S.  143 ;  Castrique  v.  Behrens,  lb.  52  ;  De  Cosse 
Brissac  v.  Rathbone,  6  Ex.  301 ;  S.  C.  30  L.  J.  238,  Ex. ; 
Smallcomb  v.  Buckingham,  1  Salk.  320 ;  S.  C.  1  Ld.  Raym. 
251 ;  Payne  v.  Drewe,  4  East  523,  538-9 ;  Lucas  v.  Nockells, 
1  CI.  &  Fin.  438,  474  ;  Giles  v.  Grover,  lb.  74 ;  Harding  v. 
Hall,  10  M.  &  W.  47. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  on  whichever  of  the  two  grounds  the  jury 
may  have  found  their  verdict  we  could  not  hold  it  to  be 
wrong,  after  considering  all  the  testimony,  and  particularly 
that  of  Alexander  McGregor,  who  was  examined  as  a  witness 
in  the  cause. 

If  they  came  to  the  conclusion  that  the  steamer  Kaloolah 
had  never  been  the  exclusive  property  of  Alexander  Mc- 
Gregor, or  if  she  ever  had  belonged  to  him  alone,  or  to  him 
jointly  with  his  brother,  John  McGregor,  that  he  had  for  a 
good  consideration  made  over  to  his  brother  all  his  interest 
in  her,  the  evidence  given  at  the  trial  would  in  our  opinion 
fully  support  that  conclusion. 

But  if  they  were  undecided  on  that  point,  or  were  even 
convinced  that  the  steamer  had  really  belonged  to  Alex- 
ander, and  not  to  John,  before  she  was  sold  in  the  state  of 
Michigan,  under  the  attachment  law  there,  then  their  verdict 
should  still  have  been  in  favour  of  the  plaintiffs,  for  it  did  not 
signify  to  which  of  the  two,  or  to  what  other  person,  she 
might  have  belonged  at  the  time  of  her  being  attached,  for 
she  became  beyond  doubt,  we  think,  the  property  of  Moore, 
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by  virtue  of  the  sale  made  under  the  proceedings  in  the 
Court  of  Admiralty  there  in  December,  1859,  and  could 
not  be  liable  in  August,  1860,  to  the  fi.  fa.  at  the  suit  of 
Grant  against  the  goods  of  Alexander  McGregor. 

The  case  of  Imrie  v.  Castrique,  in  the  Exchequer  Chamber, 
(8  C.  B.  N.  S.  405,)  and  Cammell  v.  Sewell,  (5  H.  &  N. 
728,)  fully  confirm  what  I  had  no  doubt  at  the  trial  would 
be  found  to  be  the  law  on  that  point. 

We  take  that  to  be  so  clear  that  it  is  scarcely  material  to 
observe  that  I  did  not  direct  the  jury  that  the  vessel  never 
had  been  the  property  of  Alexander  McGregor,  but  left  that 
as  a  question  of  fact  to  be  determined  by  them,  though  I 
remarked  to  them  that  the  evidence  was  such  as  seemed  to 
make  it  extremely  doubtful  whether  he  was  in  fact  the  owner, 
or  at  least  whether  he  was  owner,  and  not  his  brother,  at  the 
time  that  she  was  attached  in  the  state  of  Michigan  for  debts 
due  upon  her ;  and  I  called  their  attention  to  the  testimony 
that  bore  upon  that  question  of  fact. 

Rule  discharged. 


In  the  matter  of  Joseph  Thompson  and  The  Corpora- 
tion of  THE  United  Townships  of  Bedford,  Olden, 
Oso,  and  Palmerston. 

By-law — Uncertainty — Mistake  in  name  of  applicant — Costs. 

A  by-law  described  a  new  road  to  be  opened  as  follows : — Commencing  on 
the  Green  Bay  line  of  road  on  lot  22,  and  crossing  part  of  lot  22,  and  lots 
23,  24,  and  25,  in  the  sixth  concession  of  Bedford,  until  it  intersects  the 
old  travelled  road,  and  continuing  on  to  Bob's  lake  in  the  said  township 
of  Bedford;  the  said  road  to  be  thirty  feet  wide."  Held,  bad  for 
uncertainty. 

In  the  copy  of  the  rule  nisi  first  served,  the  applicant's  name  was  by  mis- 
take written  James  instead  of  Joseph  Thompson.  The  road  in  question 
also  passed  through  the  land  of  one  James  Thompson,  with  whom  an 
arbitration  had  taken  place ;  and  the  corporation  supposing  hira  to  be  the 
applicant,  prepared  affidavits  in  answer.  Afterwards  the  mistake  was 
discovered,  and  a  correct  copy  of  the  rule  served.  The  court,'.in  making 
it  absolute  with  costs,  directed  the  costs  incurred  by  the  corporation  in 
consequence  of  the  error  to  be  deducted. 

B,  A.  Harrison  obtained  a  rule  in  Michaelmas  Term  last 
on  the  corporation,  to  shew  cause  why  their  by-law  No.  60 
should  not  be  quashed,  with  costs. 

1st.  Because  the  by-law  (which  was  for  the  establishing 
68  VOL.  XXI, 
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of  a  new  road)  did  not  with  sufficient  certainty  define  the 
line  and  limits  of  such  road.  2nd.  Because  the  road,  so  far 
as  it  could  be  said  to  be  defined,  encroached  upon  the  dwel- 
ling-house, barn,  stable,  out-house,  orchard,  garden,  and 
pleasure  grounds  of  Thompson,  the  applicant,  whose  con- 
sent had  not  been  obtained. 

The  by-law  moved  against  was  passed  on  the  2nd  of  Sep- 
tember, 1861,  and  described  the  new  road  as  follows : 
"  Commencing  on  the  Green  Bay  line  of  road  on  lot  22, 
and  crossing  part  of  lot  22,  and  lots  23,  24,  and  25,  in  the 
sixth  concession  of  Bedford,  until  it  intersects  the  old 
travelled  road,  and  continuing  on  to  Bob's  lake  in  the  said 
township  of  Bedford."  And  it  enacted  that  the  said  line  of 
road  be  established  and  remain  open  for  the  use  of  the 
public  ;  the  said  road  to  be  thirty  feet  wide. 

It  appeared  by  the  affidavits  filed  that  the  rule  nisi  for 
quashing  the  by-law  being  itself  properly  entitled,  as 
above,  a  mistake  was  made  in  the  copy  served,  the  name  of 
James  Thompson  being  inserted  as  the  name  of  the  appli- 
cant instead  of  Joseph. 

The  new  road  also  passed  through  land  belonging  to  one 
James  Thompson,  in  the  same  township,  and  the  corporation, 
supposing  that  he  really  was  the  mover  in  the  appli- 
cation, had  affidavits  drawn  and  sworn  to,  and  were  put 
to  considerable  expense  in  preparing  themselves  to  shew 
cause  last  term  against  the  application  believed  to  have  been 
made  by  him.  There  had  been  an  arbitration  between  the 
corporation  and  James  Thompson  respecting  the  compensa- 
tion to  be  paid  to  him  for  taking  the  road  through  his  lot, 
and  he  had  accepted  the  money,  so  that  there  were  special 
grounds  to  be  urged  in  answer  to  an  application  in  his  name 
to  quash  the  by-law. 

The  counsel  for  the  applicant  afterwards,  at  the  end  of 
Michaelmas  Term,  discovered  the  mistake,  and  obtained  leave 
to  amend  his  rule  by  making  it  returnable  in  this  term,  in 
order  to  serve  a  correct  copy  of  it 

Britton  shewed  cause,  and  urged  that  the  applicant  should 
be  made  to  pay  the  costs  occasioned  by  the  mistake.  He 
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cited  Smith  and  The  City  of  Toronto  10  C.  P.  225  ;  Ian- 
son  and  the  Corporation  of  Reach,  19  U.  C.  R.  591. 

R,  A.  Harrison,  contra,  cited  Dennis  v.  Hughes  et  al., 
8  U.  C.  R.  444;  Smith  and  The  Municipal  Council  of 
Euphrasia,  lb.,  222  ;  Brown  and  The  Municipal  Council  of 
York,  lb.,  596. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  regards  the  quashing  of  the  by-law,  we  think  it  can- 
not be  allowed  to  stand,  for  it  does  not  sufficiently  define  the 
line  of  road,  as  it  ought  to  do.  The  width  is  specified,  but 
not  the  course  of  the  road,  so  that  no  one  can  tell  where  it 
begins,  nor  through  what  parts  of  the  lots  named  it  was 
intended  to  cross.  No  one  can  tell  from  the  description  in 
the  by-law  w^hen  he  is  on  the  public  highway,  and  in  case  of 
any  contention  about  it  there  would  be  no  means  of  deter- 
mining the  point.  For  the  reasons  that  we  have  given  in 
several  former  cases,  we  think  we  must  make  absolute  the 
rule  for  quashing  this  by-law,  which  is  so  clearly  bad  upon 
the  face  of  it ;  and  we  quash  it  with  costs,  but  with  a  direc- 
tion that  the  master  shall  tax  the  costs  incurred  by  the  cor- 
poration in  preparing  to  answer  the  supposed  application  in 
the  name  of  James  Thompson,  and  deduct  them  from  the 
costs  of  this  application. 

Rule  absolute. 


Evans  et  al.  v.  Morley. 

Promissory  note — Consideration — Pre-existing  debt — Lottery- — 12  Geo.  II.,  ch. 
28 — New  trial  refused. 

Semble,  that  there  is  no  distinction,  as  regards  consideration,  between  a 
promissory  note  given  for  a  pre-existing  debt  and  for  a  new  considera- 
tion. 

Held,  affirming  Evans  v.  Morley,  20  U.  C.  R.  236,  that  under  12  Geo.  II., 
ch.  28,  securities  given  for  the  price  of  lottery  tickets  are  not  void  in  the 
hands  of  a  bond  fide  holder  for  value. 

Where  the  jury  found  that  the  plaintiffs  had  not  notice  of  the  illegality,  the 
court  refused  a  new  trial,  holding  that  the  defence  was  not  one  to  he  fa- 
voured. 

Action  on  a  note  for  £15,  made  by  the  defendant,  on  the 
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2nd  of  July,  1856,  payable  to  one  Gillespie  or  bearer,  12 
months  after  date. 

Pleas — 1.  That  the  note  was  given  to  Gillespie  for  an  ille- 
gal consideration,  namely,  for  a  ticket  in  a  lottery  set  up  for 
sale  of  land  :  that  the  plaintiffs  knew  that  when  they  took 
the  note  as  bearer,  that  they  took  it  after  it  became  due, 

and  without  any  value  or  consideration  for  it,  and  always 
held  and  now  hold  the  same  without  value  or  considera- 
tion." 

2.  That  the  defendant  was  induced  to  make  the  note  by 
the  fraud,  covin,  and  misrepresentation  of  Gillespie  and  oth- 
ers :  that  the  plaintiffs  took  the  note  when  it  was  over-due, 
without  value  or  consideration,  and  with  notice  of  the  pre- 
mises. 

The  plaintiffs  replied  to  the  first  plea  that  they  took  the 
note  before  it  was  due,  for  a  good  and  valuable  consideration, 
and  without  notice  of  illegality,  and  had  always  held  and 
now  hold  the  same  for  such  consideration. 

And  they  took  issue  on  the  defendant's  second  plea. 

At  .the  trial,  at  Kingston,  before  Richards,  J.,  the  learned 
judge  left  it  to  the  jury  to  find  upon  the  evidence,  which  it 
is  not  material  to  report,  whether  the  plaintiffs'  agent  (that 
is,  their  attorney  at  Belleville)  had  knowledge  of  the  ille- 
gality of  the  consideration.  They  found  for  the  plaintiffs, 
for  the  note  and  interest,  $75  78. 

O'Bare,  for  the  defendant,  moved  for  a  new  trial  on  the 
law-a?id  evidence,  and  for  misdirection,  contending  that  the 
plaintiffs  should  have  shewn  that  they  gave  value  for  the 
note,  which  was  not  done  by  proving  that  their  agent  or 
attorney  received  it  on  account  of  a  pre-existing  debt,  and 
that  the  evidence  shewed  that  the  plaintiffs  had  through  their 
agent  (the  attorney's  clerk)  notice  of  the  illegality,  and  that 
it  was  not  material  at  what  time  the  clerk  first  had  notice. 
He  moved  also  in  arrest  of  judgment,  on  the  ground  that  on 
the  pleadings  it  was  admitted  that  the  note  was  given  for  an 
illegal  consideration,  and  therefore  there  could  be  no  recov- 
ery on  it. 

MacLennan  shewed  cause,  and  cited  Evans  et  al.  v.  Mor- 
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ley,  20  U.  C.  R.  236 ;  Gooderham  et  al.  v.  Hutchison,  5  C. 
P.  248,  258  ;  Goodman  v.  Harvey,  4  A.  &  E.  870 ;  Wall- 
bridge  V.  Beckett,  12  U.  C.  R.  395 ;  Swift  v.  Tyson,  16 
Peters  1. 

Richards,  Q.  C,  contra,  cited  Harvey  v.  Towers,  6  Ex. 
656  ;  Byles  on  Bills  28  ;  De  La  Chaumette  v.  The  Bank  of 
England,  9  B.  &  C.  208. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  motion  in  arrest  of  judgment  is  disposed  of  by  the 
judgment  already  given  in  the  same  case  on  demurrer,  (20 
U.  C.  R.  236,)  where  we  held  that  the  English  act  against 
such  lotteries  (12  Geo.  II.,  ch.  28)  does  not  make  void  the 
securities  given  for  the  price  of  lottery  tickets,  and  does  not 
therefore  render  such  negotiable  securitieslvoid  in  the  hands 
of  a  bond  fide  holder  for  value,  without  notice  of  the  ille- 
gality. 

It  does  not  appear  that  any  objections  were  taken  at  the 
trial  to  the  judge's  charge,  on  the  point  that  the  pre-existing 
debt  from  Elmore  to  the  plaintiffs,  who  took  the  note  from 
him,  was  not  a  valuable  consideration,  and  that  they  do  not 
stand  in  that  respect  on  as  favourable  ground  as  they  would 
have  done  if  they  had  advanced  money  or  given  any  other 
new  consideration  relying  upon  the  note.  That  is  a  point 
upon  which  the  courts  have  differed,  but  there  is  much  autho- 
rity at  the  present  day  in  favour  of  holding  that  there  is  in 
general  no  such  distinction.  The  learned  judgment  given  in 
the  Court  of  Common  Pleas  in  Gooderham  v.  Hutchison  (5 
C.  P.  248)  is  strongly  in  the  plaintiffs'  favour.  I  refer  also  to 
the  cases  collected  in  Byles  on  Bills,  3d  Am.  Ed.,  p.  28, 
and  95,  note  [L) 

Then  as  regards  the  plaintiffs  having  notice  of  the  ille- 
gality when  they  took  the  note,  that  cannot  be  said  to  have 
been  proved.  There  was  evidence  to  the  contrary,  and  the 
question  whether  they  had  notice  or  not  was  left  to  the  jury, 
and  they  found  that  the  plaintiffs  had  not  notice.  The  de- 
fence is  one  of  that  description  that  the  law  should  not  be 
at  all  strained  in  the  defendant's  favour,  and  fortunately 
the  amount  is  not  large.    We  should  not,  we  think,  give 
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him  a  second  chance  of  setting  up  such  a  defence  against  a 
transferee  of  the  note  by  any  exercise  of  our  discretion  in  his 
favour. 

Eule  discharged. 


Cotton  v.  McCullt. 

Ejectment — Description  of  land. 

In  ejectment  for  twenty  acres  of  land,  the  plaintiff  claimed  under  a  patent  from 
the  Crown.  Defendant  endeavoured  to  defeat  his  recovery  by  putting  in 
a  mortgage  from  the  plaintiff  to  one  P.  of  1300  acres,  described  as 
"being  comprised  in  the  schedule  and  map  attached."  The  land  in  the 
plaintiff's  patent  was  not  mentioned  in  the  schedule,  though  it  was  laid 
down  on  the  map,  but  it  was  proved  that  the  map  contained  other  lands 
belonging  to  other  parties,  and  was  not  made  with  reference  to  the  mort- 
gage, and  that  the  schedule  embraced  lands  not  appearing  on  the  map. 

Held,  clearly  insuflBicient  to  disprove  the  plaintiff's  claim. 

Ejectment  for  water  lot  No.  1,  on  the  east  side  of  the 
river  Credit,  in  the  village  of  Port  Credit,  in  the  county  of 
Peel,  being  the  corner  lot  at  the  intersection  of  Toronto  and 
Brock  streets  in  the  village  of  Port  Credit,  as  shewn  on  a 
plan  of  the  village  made  by  S.  Dennis,  Esq.,  being  composed 
of  that  parcel  of  land  and  marsh,  containing  twenty  acres, 
situate  on  the  north-east  side  of  the  river  Credit,  and 
bounded  on  the  west  and  north-west  by  the  north-western 
boundary  of  the  town  plot ;  on  the  north  and  north-east  by 
Lot  and  Brock  streets,  and  on  the  south-east  by  Toronto 
street. 

The  plaintiff  claimed  under  a  patent,  dated  the  11th  of 
November,  1854. 

At  the  trial,  at  Toronto,  before  Draper,  C.  J.,  the  defen- 
dant put  in  and  proved  a  mortgage,  dated  the  20th  of  April, 
1854,  from  the  plaintiff  to  William  Proudfoot,  Esq.,  of  1300 
acres  of  land  at  Port  Credit,  in  which  mortgage  the  land 
was  described  as  "  being  comprised  in  the  schedule  and  map 
attached  to  the  deed."  The  land  mentioned  in  the  patent 
(the  twenty  acres)  was  not  mentioned  in  the  schedule.  It 
was  laid  down  on  the  map,  along  with  other  lands  belonging 
to  other  parties,  but  there  was  nothing  in  the  map  to  distin- 
guish the  twenty  acres  intended  to  be  conveyed  from  the 
father  lands  which  it  comprised,  either  by  difference  of  colour 
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or  otherwise ;  and  it  was  sworn  by  the  surveyor  who  made  the 
map,  that  it  was  not  made  in  order  to  shew  what  was  the  land 
mortgaged,  nor  with  any  reference  to  the  mortgage,  but  for  a 
wholly  different  purpose,  and  that  there  were  parcels  of  land 
in  the  schedule  which  were  not  embraced  within  the  map. 

A  verdict  was  directed  to  be  entered  for  the  plaintiff,  with 
leave  reserved  to  the  defendant  to  move  to  have  a  verdict 
entered  for  him  upon  the  evidence. 

Harman  obtained  a  rule  nisi  accordingly. 
R.  A.  Harrison  shewed  cause,  citing  Kingston  v.  Chap- 
man, 9  C.  P.  130. 

Cameron^  Q.  C,  supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  shews  no  right  in  himself  to  the  property 
in  question,  but  is  only  endeavouring  to  defeat  the  plaintiff 's 
recovery  by  setting  up  a  mortgage  to  a  third  party,  in  which 
it  was  not  shewn  that  he  has  any  interest.  It  need  hardly 
be  said  that  the  evidence  ought  to  be  perfectly  clear  to  prove 
that  this  particular  lot  is  included  in  the  mortgage  before 
the  defendant  should  be  allowed  to  have  a  verdict  entered  in 
his  favour.  So  far  from  that,  it  seems  clear  the  other  way, 
even  without  taking  into  consideration  what  seems  to  be  the 
case,  that  the  mortgage  was  made  before  the  patent  had  been 
issued  to  the  plaintiff,  and  could  not  therefore  convey  a  legal 
interest  in  the  land  unless  under  certain  circumstances. 

But  as  it  was  conceded  that  the  lot,  though  embraced  in 
the  map,  is  not  included  in  the  schedule  referred  to  in  the 
mortgage  and  annexed  to  it,  and  as  moreover  it  was  not 
shewn  that  the  premises  in  question  formed  any  part  of  the 
mill  lot,  or  of  the  three  other  town  lots  specially  named  in 
the  mortgage,  we  have  no  hesitation  in  discharging  the  rule. 


Rule  discharged. 
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RsaiNA  V.  CRAia. 

Conviction —  Uncertainty. 

A  conviction  by  two  justices  for  taking  certain  timber  feloniously  or  unlaw- 
fully, held  bad,  for  it  should  not  have  been  in  the  alternative ;  if  the 
taking  was  unlawful  only,  not  feloniously,  it  should  have  shewn  how  un- 
lawful ;  and  it  should  have  shewn  also  that  the  offence  came  under  some 
statute  which  gave  the  justices  power  to  convict. 

A  conviction  of  the  defendant  Craig  had  been  made  by 
two  justices,  Adam  Simpson  and  J.  Barnhart,  and  had  been 
returned  to  this  court  by  certiorari. 

It  was  made  on  the  10th  of  June,  1861,  in  the  county  of 
Peel,  and  stated  that  J ohn  Craig  was  convicted  before  them 
on  that  day,  for  that  he  did  feloniously  or  unlawfully  take, 
cut,  use,  and  carry  away  a  quantity  of  cooper's  timber  from 
John  C.  Hyde's  cooper  shop,  in  the  village  of  Streetsville, 
said  shop  being  rented  to  and  said  timber  being  purchased 
by  the  complainant,  Robert  F.  Brown,  and  one  John  Dash," 
and  then  it  proceeded :  And  we  adjudge  the  said  John 
Craig  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  one 
dollar  as  a  fine,  and  one  dollar  as  damages  for  the  value  of 
the  timber  taken  away,  to  be  paid  and  applied  according  to 
law ;  and  also  to  pay  to  the  said  Robert  F.  Brown  (the  com- 
plainant) $5  35c.  for  his  costs  in  this  behalf,  and  if  the  said 
several  sums  be  not  paid  on  or  before  the  expiration  of  six 
weeks  from  the  10th  day  of  June,  instant,  we  adjudge 
the  said  John  Craig  to  be  imprisoned  in  the  common  gaol 
of  the  united  counties  of  York  and  Peel  at  Toronto,  there 
to  be  kept  until  the  several  sums  hereinbefore  mentioned 
shall  be  paid,  or  otherwise  discharged  by  due  course  of  law. 

Read,  Q.  C,  moved  to  quash  this  conviction.  1st.  Be- 
cause the  justices  had  no  jurisdiction  to  convict  for  such  an 
offence,  and  the  conviction  was  wholly  void  for  uncertainty. 
2ndly.  Because  the  conviction  did  not  limit  the  punishment. 

Blevins  and  B.  A.  Harrison  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  make  absolute  the  rule  for  quashing  the  conviction. 
It  states  no  offence  with  certainty.  The  justices  have  con- 
victed the  offender  "  of  feloniously  or  unlawfully  taking  the 
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timber."  If  the  timber  was  taken  unlawfully  only,  and  not 
feloniously,  it  should  have  been  shewn  how  unlawfully.  If 
the  taking  was  a  felony  it  should  have  been  so  charged  posi- 
tively, and  not  in  the  alternative,  as  it  is  ;  and  whether  taken 
feloniously  or  not,  the  charge  should  have  been  made  in  such 
terms  as  to  shew  upon  the  face  of  it  that  what  was  charged 
came  under  some  statute  which  gave  to  two  justices  power 
to  commit  summarily  in  the  case. 

Rule  absolute. 


Tanner  v.  Btssell  et  al. 

Survey — Consol.  Stats.  U.  C,  ch.  93,  sec.  6. 

A  surveyor  being  instructed  to  run  a  boundary  line  by  the  government,  upon 
an  application  made  to  them  under  Consol.  Stats.  U.  C,  ch.  93,  sec.  G, 
instead  of  assuming  that  no  line  existed,  and  proceeding  as  directed  by 
the  act,  satisfied  himself  that  the  original  line  could  be  found,  and 
retraced  it  as  far  as  possible.  Held,  that  his  survey  thus  made  was  not 
conclusive  under  the  statute,  but  only  evidence  as  to  the  position  of  the 
old  line. 

Trespass,  quare  clausumf regit,  on  the  south  part  of  lot 
13,  south,  on  the  north  branch  of  the  Talbot  road  in  the 
township  of  Southwold.    Flea,  not  guilty. 

At  the  trial,  at  London,  before  Robinson,  C.  J.,  the  dis- 
pute was  as  to  the  boundary  between  the  two  ranges  of  lots 
fronting  on  North  and  South  Talbot  Street  respectively ;  and 
that  depended  on  the  question  whether  Colonel  Burwell,  who 
made  the  original  survey  of  these  two  ranges  of  lots,  the  range 
fronting  on  the  Talbot  road  north  being  surveyed  some  years 
before  that  on  the  Talbot  road  south,  did  or  did  not  correct 
an  error  which  he  found  he  had  made  in  running  the  south- 
ern boundary  line  of  this  range,  which  was  occasioned  by  a 
defect  in  his  theodolite.  If  he  did  correct  the  error,  by 
removing  the  posts  which  he  had  planted  on  an  erroneous 
line,  and  setting  them  further  to  the  north  on  such  a  line  as 
he  was  instructed  and  intended  to  run,  then  the  plaintiff 
could  not  recover  ;  and  this  question  being  left  to  the  jury 
they  found  for  the  defendants. 

One  Fraser,  in  1854,  was  instructed  by  the  government  to 
run  the  line  between  these  two  ranges,  in  consequence  of  an 
application  from  the  municipality  under  the  provisions  now 
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contained  in  Consol.  Stats.  U.  C,  ch.  93,  sec.  6.  Instead 
of  assuming  that  the  line  had  not  been  run  in  the  original 
survey,  or  had  been  obliterated,  and  proceeding  as  directed 
by  the  statute,  he  satisfied  himself  that  Colonel  BurwelFs 
corrected  line  could  be  found,  and  retraced  it  as  far  as  pos- 
sible. The  learned  Chief  Justice  held  that  his  survey  thus 
made  could  not  be  considered  binding  under  the  statute. 

J.  Wihon^  Q.  C,  obtained  a  rule  nin  for  a  new  trial  on 
the  law  and  evidence.    Becher^  Q.  C,  shewed  cause. 
C,  Robinson  supported  the  rule. 

Upon  the  evidence  the  court  refused  to  disturb  the  verdict, 
and  as  to  the  effect  of  the  survey  made  by  Mr.  Eraser, 

Robinson,  C.  J.,  in  delivering  the  judgment  of  the  court 
said : 

"  A  surveyor  (Fraser)  made  a  survey  not  long  ago  under 
instructions  from  the  government,  in  order  to  lay  out  the 
division  line  between  the  two  ranges,  in  consequence  of  its 
having  been  represented  to  the  government  that  the  original 
line  could  not  be  traced  ;  and  he  seems  to  have  satisfied 
himself  that  he  could  trace  the  corrected  line  as  run  by  Col. 
Burwell,  and  so  far  his  evidence  tends  to  confirm  the  evidence 
of  the  witness  Robert  Burwell,  and  to  support  the  verdict : 
but  looking  upon  it  as  a  survey  intended  to  be  made  under 
the  statute,  ch.  93,  Consol.  Stats.  U.  C,  it  could  not  have 
the  effect  of  settling  the  true  position  of  the  line,  because  he 
did  not  proceed  as  that  statute  directs,  but  assumed  from 
what  he  found  or  heard  that  all  traces  of  the  concession  line 
had  really  not  been  obliterated,  and  instead  of  observing  his 
instructions  and  the  direction  of  the  statute,  he  set  himself 
to  work  to  retrace  Col.  Burwell's  line.  His  line  so  run 
derives  no  decisive  authority  from  the  statute,  but  affords 
some  support  to  whatever  other  testimony  there  was  in 
favour  of  the  defendant's  line." 

Rule  discharged. 
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Regina  v.  The  Great  Western  Railway  Company. 

Highways — Indictment  for  obstructing — 22  F/c,  ch.  116,  sec.  15  ;  Consol. 
Stats.  U.  C,  ch.  54,  sees.  313,  333;  16  Vic,  ch.  99,  sec.  4;  16  Vic,  ch. 
101 ;  4  W.  IV.,  ch.  29,  sec  9;  12  Vic,  ch.  35,  sec  41. 

In  September,  1852,  a  tract  of  land  upon  the  river  St.  Clair,  adjoining  the 
town  plot  of  Sarnia  to  the  south,  was  ceded  by  the  Indians  to  the  Crown, 
to  be  disposed  of  for  their  benefit.  In  the  same  year  this  tract  was 
surveyed  under  instructions  from  the  government,  and  three  streets 
laid  out  upon  the  plan,  one  called  Front  street,  running  north  and  south, 
parallel  with  the  river,  and  the  others  Wellington  andJNelson  streets,  run- 
ning westerly  through  the  tract,  crossing  front  street  at  right  angles,  and 
continuing  to  the  river  bank,  which  was  distant  only  1  chain  50  links  from 
Front  street  along  Nelson,  and  50  links  along  Wellington  street.  This  plan 
was  reported  to  the  government,  with  the  surveyor's  field  notes,  but  Nelson 
and  Wellington  streets  were  not  laid  out  upon  the  ground  west  of  Front 
street,  and  that  portion  of  them  had  never  been  opened  or  used  so  as 
to  give  access  to  the  water — the  river  bank  there  being  abrupt.  A  sale 
was  held  in  1853,  at  which  some  lots  were  sold  with  reference  to  this  plan, 
one  on  Nelson  street,  but  none  west  of  Front  street. 

In  1854  the  Great  Western  Railway  Company  purchased  from  the  govern- 
ment the  tract  west  of  Front  street  along  the  river  between  Wellington 
and  Nelson  streets,  and  beyond  them  to  the  north  and  south,  including 
the  water  lots  in  front,  for  which  they  paid  the  sum  awarded  by  arbitra- 
tion. Afterwards  a  public  sale  of  lots  in  the  tract  ceded  by  the  Indians 
was  held  by  government,  at  which  a  plan  was  referred  to,  made  for  the 
company  by  the  same  surveyor  who  first  laid  out  the  tract,  shewing  the 
ground  which  the  railway  and  its  terminus  would  occupy,  but  exhibiting 
no  streets  leading  through  it  to  the  river ;  and  this  was  the  plan  used 
before  the  arbitrators,  and  upon  which  their  award  was  made. 

The  company,  without  objection  on  the  part  of  the  municipality,  entered 
upon  the  land  bought  by  them,  made  new  ground  in  front  by  filling  up 
the  river,  and  completed  their  buildings  and  other  works,  which  ob- 
structed Wellington  and  Nelson  streets  running  through  the  land  purchasd 
to  the  river,  according  to  the  first  plan  mentioned.  After  this  the  munici- 
pality by  letters  applied  to  them  for  compensation  for  the  injury  caused  to 
the  town  in  consequence  of  the  access  to  the  water  by  these  streets  being 
cut  off,  claiming  that  they  should  be  paid  a  fair  value  for  the  streets  thus 
taken,  and  remunerated  tor  a  purchase  of  land  which  it  was  proved  they 
had  made  higher  up  at  a  cost  of  $3200,  in  order  to  obtain  access  to  the 
river.  They  made  no  complaint,  however,  that  the  defendants  had  acted 
illegally. 

Defendants  being  afterwards  indicted  for  obstructing  these  streets,  it  was 
left  to  the  jury  to  say,  with  reference  to  the  15th  clause  of  22  Vic,  ch.  116, 
whether  the  municipality  or  the  government  had  permitted  defendants 
to  occupy  the  streets  before  that  att,  and  if  so,  to  find  for  defendants. 
The  jury  gave  a  general  verdict  of  guilty,  and  being  asked  how  they 
found  as  to  the  permission,  said  only  that  they  thought  the  municipality 
ought  to  be  compensated  for  the  land. 

By  22  Vic,  ch.  116,  sec.  15,  it  is  enacted,  in  substance,  that  all  highways 
occupied  by  this  railway  with  the  written  assent  of  the  municipality 
within  which  they  are  situated,  shall  be  declared  vested  in  them  to  the 
extent  of  the  user  permitted  or  enforced  by  the  municipality  ;  and  all  pro- 
posed or  contemplated  streets  occupied  by  the  company,  or  which  they  have 
been  permitted  to  occupy  by  the  license  of  the  owner  in  fee,  and  which  shall 
not  lead  to  any  place  beyond  the  said  railway,  shall  be  deemed  closed,  and 
the  occupation  by  the  said  railway  shall  be  lawful.  Held,  that  defendants 
were  clearly  entitled  to  an  acquittal  under  this  clause,  for  1st,  as  to  the 
first  part  of  the  clause,  a  written  assent  given  afterwards  by  the  munici- 
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pality  would  sufi&ce,  and  miglit  be  inferred  from  their  letters,  in  which 
they  asked  only  for  pecuniary  compensation  ;  and  2ndly,  these  were  pro- 
posed or  contemplated  streets  occupied  by  the  company,  and  not  leading 
to  any  place  beyond  the  railway,  in  which  case  no  assent  was  required. 

Held,  also,  that  the  Consol.  Stat.  U.  C,  ch.  54,  sec.  333,  had  no  application, 
for  it  could  not  be  said  that  these  streets  had  not  been  opened  by  reason 
of  any  other  road  being  used  in  lieu  thereof. 

That  under  16  Vic,  ch.  99,  sec.  4,  and  16  Vic,  ch.  101,  defendants  had 
clearly  a  right  to  take  possession  of  this  land  for  their  railway,  with  any 
easement  thereto. 

Quo&re,  whether  the  4  W.  IV.,  ch.  29.  sec.  9,  which  requires  this  railway 
company  on  intersecting  any  highway  to  restore  it  to  its  former  state,  or 
in  a  tuf&cient  manner  not  to  impair  its  usefulness,  could  have  been  applied 
to  this  case ;  the  streets  in  question  never  having  been  opened  or  used,  be- 
ing covered  by  the  works  of  defendants,  so  that  they  could  not  be  restored 
without  dispossessing  them,  and  leading  to  no  place  beyond.  Semble,  that 
at  all  events  a  mandamus  would  not,  under  the  circumstances,  have  been 
granted  at  the  instance  of  the  municipality. 

Under  Consol.  Stat.  U.  C,  ch.  54,  sec.  313,  these  streets,  being  laid  out  on 
the  original  plan  made  by  ths  Crown  surveyor,  would  be  public  highways, 
though  not  staked  out  upon  the  ground,  and  never  opened  or  used. 

Semble,  that  under  12  Vic,  ch  35,  sec.  41,  the  Indians,  or  the  government 
acting  for  them,  had  power  to  alter  and  amend  the  survey  by  striking  out 
these  streets  where  they  ran  through  the  land  sold  to  defendants. 

This  was  a  prosecution  for  nuisance,  in  obstructing  two 
common  and  public  highways.  The  indictment  was  prefer- 
red at  the  assizes  for  the  County  of  Lambton,  and  was  re- 
moved into  the  Court  of  Queen's  Bench  by  certiorari,  at 
the  instance  of  the  defendants,  and  was  tried  before  Mohin- 
son,  C.  J.,  at  Sarnia,  in  October  last. 

The  indictment  charged  that  on  the  1st  of  January,  1857, 
and  thereafter  continually  until  the  committing  of  the 
grievance  complained  of,  there  were  certain  common  and 
public  highwaj^s,  to-wit,  Wellington  street,  and  Nelson 
street,  in  the  town  of  Sarnia,  in  the  county  of  Lambton, 
terminating  on  the  river  St.  Clair,  in  front  of  the  said  town 
of  Sarnia,  which  were  used  by  her  Majesty's  subjects  residing 
in  the  said  town,  and  by  others,  to  pass  and  re-pass  over, 
for  the  purpose  of  procuring  from  the  waters  of  the  said 
river  a  supply  of  water  for  their  use  and  that  of  their  fami- 
lies, and  to  water  their  cattle,  horses  and  stock ;  and  that 
the  waters  of  the  said  river  were  at  the  terminations  of  the 
said  streets  open  and  accessible  for  the  purposes  aforesaid, 
for  all  the  said  subjects,  and  others,  and  the  same  had  for 
many  years  then  past  been  constantly  used  by  the  said  sub- 
jects and  others  for  such  purposes.  And  that  the  defend- 
dants,  on,  &c.,  unlawfully  and  injuriously  cut  down  and  car- 
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ried  away  the  earth  and  soil  of  the  said  streets,  and  made 
divers  erections  and  buildings  thereon,  and  at  the  termina- 
tion thereof,  and  constructed  portions  of  their  depot,  grounds, 
platforms,  and  wharves  thereon,  and  in  front  thereof,  and 
piled  large  portions  of  earth  and  soil  upon  Nelson  street, 
and  thereby  then  obstructed  the  said  streets,  and  prevented 
their  continual  use  by  the  said  subjects  as  aforesaid,  and 
also  obstructed  the  said  access  by  the  said  subjects  to  the 
said  waters  of  the  river,  and  prevented  their  obtaining  and 
using  the  said  waters,  as  they  had  been  accustomed  to  do  as 
aforesaid,  to  the  common  nuisance  of  her  Majesty's  subjects 
and  others  using  the  said  streets  and  waters. 

The  defendants  pleaded  not  guilty,  referring  in  the  margin 
of  their  plea  to  the  statutes  4  Wm.  IV.,  ch.  29,  sec.  26 ; 
16  Vic,  ch.  99,  sec.  10  ;  18  Vic,  ch.  176,  sec  26,  and  22 
Vic,  ch.  116,  sec.  5. 

The  first  witness  for  the  Crown  was  Henry  G-lass,  Esquire, 
the  registrar  of  the  county  of  Lambton.  He  produced  a 
copy  of  a  plan,  certified  by  the  Commissioner  of  Crown  lands 
on  the  29th  of  September,  1854,  of  an  addition  to  the  plot 
of  Sarnia,  consisting  of  certain  land  ceded  by  the  Indians 
to  her  Majesty  in  September,  1852,  and  adjoining  the 
former  town  plot  of  Sarnia  on  the  south.  The  river  St. 
Clair  formed  the  front  of  that  tract  (the  addition)  running 
in  direction  nearly  north  and  south.  A  little  way  back  (that 
is,  easterly)  from  the  river  a  street  was  exhibited  on  this 
plan  called  Front  street,  parallel  nearly  with  the  river. 

On  the  south  side  of  this  lately  ceded  tract,  as  laid  down 
on  this  plan,  and  near  but  not  exactly  at  the  southern 
limit,  there  was  exhibited  a  street  or  allowance  for  a  street 
called  Nelson  street,  which  touched  the  southerly  limit  of 
the  tract  some  chains  back  from  the  river,  and  ran  westerly 
towards  the  river,  diverging  in  its  course  from  the  southerly 
limit  of  the  ceded  tract  a  little  to  the  north,  so  as  to  leave  a 
small  gore  between  that  limit  and  Nelson  street.  On  this 
plan  Nelson  street  was  represented  as  crossing  Front  street 
at  right  angles,  and  continuing  from  the  west  side  of  Front 
street  to  the  river. 

Then  on  the  northern  side  of  the  ceded  tract,  as  laid 
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down  on  this  plan,  and  near  the  northern  limit,  but  separa- 
ted from  it  by  a  small  gore,  there  was  laid  down  a  street 
called  Wellington  street,  running  from  the  east  through 
several  blocks  of  village  lots  as  laid  out  on  this  plan  to 
Front  street  near  the  river,  crossing  Front  street  at  right 
angles,  and  continuing  westerly  from  Front  street  to  the 
river.  Front  street  on  this  plan  was  laid  out  of  the  width  of 
70  feet,  and  Nelson  street  and  Wellington  street  of  the 
width  of  one  chain. 

The  whole  width  of  this  tract  ceded  by  the  Indians  to  the 
Crown  in  1852  was  about  900  feet,  and  the  space  along  the 
bank  of  the  river  between  the  two  streets  was  about  750  feet. 
The  distance  from  the  west  side  of  Front  street  to  the  river, 
along  Nelson  street,  as  laid  down  on  the  plan,  was  one  chain 
and  fifty  links,  and  the  distance  from  Front  street  to  the 
river  along  Wellington  street  was  only  fifty-seven  links. 

This  plan,  the  registrar  stated,  was  received  by  him  from 
the  Commissioner  of  Crown  lands  in  the  autumn  of  1854, 
but  was  not  filed  by  him  as  it  would  have  been  if  it  had  been 
a  plan  deposited  by  a  private  proprietor  according  to  the 
statute. 

A  copy  of  this  plan,  recently  certified  by  the  assistant 
Commissioner  of  Crown  lands,  was  also  produced  on  the 
trial. 

Mr.  Glass  further  stated  that  before  the  Indians  made  the 
surrender  spoken  of  to  the  Crown  this  tract  formed  no 
part  of  the  town,  but  it  was  afterwards  laid  out  into  town 
lots,  as  this  plan  shewed  :  that  since  the  cession  and  survey 
all  the  land  between  Nelson  and  Wellington  street,  and 
lying  between  Front  street  and  the  river,  having  been  pur- 
chased and  occupied  by  the  defendants,  the  Great  Western 
Railway  Company,  they  had  made  a  considerable  quantity 
of  land  by  filling  up  from  the  bank  of  the  river  as  it  was 
formerly,  out  towards  the  deep  channel,  so  that  fit  this  time 
there  was  a  wide  space  of  firm  land  in  a  continued  tract 
along  the  whole  space  between  the  two  streets,  and  in  front 
of  the  two  streets  themselves.  This  was  land  made  by  the 
company  at  their  own  expense,  and  entirely  occupied  by 
them  for  purposes  connected  with  their  railway,  and  inter- 
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posing  between  the  termination  of  the  streets  respectively, 
as  laid  down  in  the  plan  spoken  of,  and  the  waters  of  the 
river  as  seen  at  present. 

The  natural  bank  of  the  river  at  the  terminus  of  Welling- 
ton street  was  about  twenty  feet  above  the  water,  being  an 
abrupt  bank,  at  the  time  of  the  survey.  At  the  end  of 
Nelson  street  the  bank  of  the  river  was  not  so  high,  and  not 
so  inaccessible.  But  they  had  neither  of  them,  as  Mr. 
Glass  (the  registrar)  stated,  been  used  as  streets,  nor  so 
shapened  as  to  give  access  by  them  from  Front  street  to  the 
water  of  the  river,  before  the  defendants  took  possession  of 
the  ground. 

There  had,  however,  been  a  ditch  made  from  that  part  of 
Wellington  street  which  was  east  from  Front  street  to  the 
river,  for  the  purpose  of  draining  Front  street  and  the 
streets  back  of  it.  This  was  done  after  the  cession  of  the 
tract  by  the  Indians.  Front  street  was  at  that  time  a 
travelled  highway. 

Mr.  Alexander  Vidal^  the  provincial  land  surveyor  who 
laid  out  the  ceded  tract  by  order  of  the  government,  was 
next  examined.  He  stated  that  the  town  of  Sarnia  was 
incorporated  in  1856,  and  that  it  then  included  these  two 
streets :  that  under  instructions  by  letter  from  the  superin- 
dent  of  the  Indian  Department,  dated  15th  September, 
1852,  which  he  produced,  he  made  the  survey  and  plan  re- 
ferred to  by  the  first  witness  ;  and  he  produced  his  field  notes, 
shewing  that  he  had  laid  out  the  two  streets  in  question  as 
extending  from  Front  street  westerly  to  the  river,  and 
reported  such  survey  with  his  plan  to  the  government,  Mr. 
Young  being  at  that  time  reeve  of  Sarnia :  that  there  was 
no  street  laid  out  between  Wellington  and  Nelson  streets 
leading  from  Front  street  to  the  river,  but  that  twelve  or 
fourteen  chains  up  the  river,  that  is,  north  of  Wellington 
street,  there  was  now  a  street  leading  down  to  the  river. 
South  of  Nelson  street  the  land  yet  belonging  to  the  Indians 
came  up  to  the  southern  limit  of  the  ceded  tract. 
Both  these  streets  in  question,  Mr.  Vidal  stated,  were  now 
closed  west  of  Front  street,  the  whole  tract  in  front,  inclu- 
ding the  two  short  streets,  being  fenced  off  and  occupied  by 
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a  freight  house  and  the  railway  track,  and  by  a  dock  which 
extended  along  the  whole  front  on  the  river  between  the 
two  streets,  and  beyond  them  north  and  south. 

Mr.  Vidal  on  cross-examination  stated  that  he  had  made 
out  a  map  for  the  defendants  of  the  defendants'  land  along 
the  river  and  up  to  Front  street,  in  which  no  such  streets  as 
Wellington  and  Nelson  streets  were  laid  down  from  Front 
street  to  the  river.  He  did  this,  he  said,  at  the  desire  of 
the  company ;  that  is,  he  made  the  plan  at  their  request. 
He  was  asked  to  produce  the  letter  of  their  secretary,  Mr. 
Hatt,  but  it  was  not  produced.  He  supposed,  he  said,  that 
when  he  made  out  that  plan  the  streets  never  entered  into 
his  mind,  adding  that  he  had  recommended  to  the  govern- 
ment not  to  sell  any  lots  between  Front  street  and  the  river, 
and  that  his  intention  in  continuing  these  two  streets  to  the 
river  in  his  survey  was  to  give  access  to  the  water. 

Dr,  Thomas  W.  Johnson^  the  Mayor  of  Sarnia,  swore 
that  the  public  were  cut  off  from  access  to  the  river  by  the 
defendants'  fences,  freight-houses,  and  other  works.  In 
1853  or  4,  he  said,  and  as  he  thought  after  the  tract  was 
laid  out,  it  was  talked  of  generally  that  the  defendants 
would  require  to  have  their  western  station  and  terminus 
upon  the  ceded  tract  in  question  :  that  oil  the  first  day  of 
the  public  sale  no  lots  were  sold  between  Front  street  and 
the  river :  that  the  company  had  cut  away  the  bank,  and 
built  out  wharves  in  front,  which  obstructed  the  two  streets 
and  filled  up  the  space  between  and  in  front  of  them  :  that 
the  corporation  of  Sarnia  had  since  bought  from  a  private 
proprietor  for  $3,200,  a  piece  of  land  about  six  hundred 
feet  north  of  Wellington  street :  that  is,  above  the  lately 
ceded  tract,  over  which  they  had  made  a  street  leading  from 
Front  street  to  the  river,  and  they  had  called  it  North 
Wellington  street :  that  the  land  south  of  Nelson  street  was 
private  property. 

On  cross-examination,  he  said  that  the  Great  Western 
Railway  was  finished  and  opened  to  Sarnia  about  four  years 
ago,  and  that  he  did  not  know  that  any  objection  was  made 
to  the  works  going  on  while  they  were  in  progress. 

A  letter  was  shewn  to  him,  and  admitted,  which  was 
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written  on  the  31st  of  July  1858,  by  the  town  clerk  to  the 
company,  calling  to  their  attention  that  a  portion  of  Front 
street  and  of  Wellington  and  Nelson  streets  "had  been 
obstructed  by  the  engineer  and  contractors,"  and  stating 
that  the  damage  to  the  inhabitants  from  their  being  cut  off 
from  access  to  the  river,  on  which  they  depended  for  water 
for  their  daily  use,  was  serious.  This  was  not,  however, 
complained  of  in  the  letter  as  an  illegal  act  on  the  part  of 
the  company,  and  the  letter  concluded  thus,  "I  am  now 
therefore  directed,  on  the  part  of  the  corporation,  to  demand 
an  adequate  compensation  for  the  damage  thus  suffered  by 
the  town,  and  I  am  to  request  that  you  will  be  pleased  to 
inform  the  town  council  what  amount  the  company  will  be 
willing  to  pay  for  this  damage." 

William  Mcllwhain  was  next  called,  and  he  stated  that 
at  the  first  government  sale  of  town  lots  laid  out  on  the  new 
tract,  held  in  1853,  he  bought  a  lot  on  Nelson  street  east  of 
Front  street,  supposing  that  h3  would  have  access  by  Nelson 
street  to  the  river  :  that  he  built  on  his  lot :  that  he  and 
others  had  used  Nelson  street,  passing  along  it  to  the 
water's  edge  :  that  he  did  not  know  of  any  statute  labour 
having  been  done  on  it  (west  of  Front  street :)  that  part  of 
the  Company's  engine-house  for  their  elevators  now  covered 
Nelson  street,  and  there  were  fences  across  it,  and  a  dock 
built  out  in  front  of  it,  covering  part  of  the  river,  so  that 
there  was  no  access  to  the  water  for  the  public  at  that  part 
of  the  river. 

This  was  the  testimony  on  the  part  of  the  Crown. 

Becker,  Q.  C,  counsel  for  the  defendants,  referred  to  sec. 
333  of  the  present  Municipal  Council  Act,  as  bearing  on  this 
case.  He  contended,  also,  that  a  by-law  of  the  municipality 
was  necessary,  if  it  was  intended  to  open  these  streets  for 
public  use;  that  the  only  proper  proceeding  open  to  the 
corporation  of  Sarnia  to  adopt,  if  they  had  any  ground  of 
complaint,  was  by  applying  for  a  mandamus  to  the  company 
"  to  restore  the  alleged  streets  to  their  former  state  of  useful- 
ness" as  provided  by  statute  ;  if  this  should  appear  to  be  a 
case  in  which  that  provision  should,  in  the  nature  of  things, 
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be  carried  out.  And  he  referred  to  22  Vic,  ch.  116,  sec. 
15,  which  was  passed  on  the  16th  of  August,  1858,  and  to 
16  Vic,  ch.  101,  sees.  8,  9,  and  21 ;  and  then  he  proceeded 
to  call  the  following  witnesses  : — 

Peter  T.  Poussett,  who  stated  that  he  was  clerk  of  the 
town  council  of  Sarnia  in  1858,  and  wrote  the  letter  dated 
31st  of  July  of  that  year,  and  also  one  dated  16th  Novem- 
ber, 1858,  to  the  defendants'  solicitor,  both  by  direction  of 
the  council.  Both  were  written  after  the  railway  had  been 
opened  and  in  use,  which  it  was  in  January,  1858.  The 
latter  merely  pressed  for  an  answer  to  their  former  letters. 
He  proved  also  other  letters  from  the  mayor  of  Sarnia  to  the 
company,  of  the  15th  of  March,  1859,  and  14th  of  July, 
1859,  the  former  enclosing  a  resolution  from  the  town  coun- 
cil, and  the  latter  another  resolution  pressing  for  a  definite 
answer  from  the  company  (these  defendants.) 

It  appeared  from  these  documents  that  the  council  were 
pressing  upon  the  company  the  reasonableness  of  their  mak- 
ing compensation  to  the  town  for  closing  up  the  two  streets, 
as  the  town  council  had  in  consequence  to  make  the  purchase 
of  land  higher  up  the  river,  at  a  cost  of  $3200,  in  order  to 
give  the  inhabitants  access  to  the  water.  They  intimated 
that  they  were  not  disposed  to  insist  upon  the  company  re- 
moving the  obstruction  from  the  streets,  but  that  they  trusted 
"  they  will  not  hesitate  to  allow  fair  value  for  the  continua- 
tion of  the  streets  referred  to,  which  have  been  used  by 
them,"  (that  is,  the  continuation  of  them  from  Front  street 
to  the  river.) 

John  0.  Rati,  Esquire,  stated  that  he  was  solicitor  for 
the  railway  company  (defendants)  in  1851-2  and  3  :  that 
under  instructions  from  them  he  applied  to  the  Indian  De- 
partment for  a  right  of  way  over  the  Indian  lands,  and  for 
lands  for  their  station  and  depot,  &c,  at  their  intended  ter- 
minus on  the  river  :  that  he  saw  Colonel  Clench,  the  Indian 
agent,  and  made  an  agreement  with  him  for  the  price  of  all 
the  land  that  they  vfould  require  between  Front  street  and 
the  river.  This  he  thought  was  sometime  in  1854,  He 
learned  from  Colonel  Clench  the  upset  price  that  had  been 
fixed  by  the  government  for  the  land,  and  told  him  that  the 
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company  were  willing  to  pay  that,  but  that  it  would  be  pro- 
per to  have  a  reference  to  arbitration  and  an  award  fixing 
the  amount. 

A  reference  was  accordingly  made  to  three  arbitrators 
under  the  statute,  and  it  was  stated  to  the  arbitrators  that 
the  company  and  the  Indian  Department  had  agreed  upon 
the  sum  of  £1500  to  be  paid  for  the  900  feet  along  the 
river,  being  the  front  of  the  ceded  tract  (which  government 
were  to  dispose  of  for  the  benefit  of  the  Indians.)  The  arbi- 
trators being  Mr.  Burritt,  the  judge  of  the  county  court, 
Mr.  Vidal,  the  witness  in  this  case,  and  Mr.  George  Durand, 
accordingly  made  a  formal  award  under  their  hands  and 
seals  on  the  10th  of  May,  1854,  as  upon  a  submission  be- 
tween the  railway  company  and  the  Indian  Department,  for 
the  purpose  of  settling  the  compensation  to  be  paid  to  the 
Indian  Department  by  the  company  for  the  location  or  right 
of  way  of  the  Sarnia  branch  of  the  Great  Western  Railway 
Company  through  the  Indian  reserve  in  the  township  of 
Sarnia,  including  station-ground  and  water  lots,  as  laid  down 
in  a  certain  plan  thereof  made  by  the  company  marked  A.; 
and  they  awarded  for  the  right  of  way  and  station-grounds, 
comprising  twenty-four  and  one-half  acres,  X900 ;  and 
for  the  water  lots  aforesaid,  comprising  a  frontage  on  the 
river  St.  Clair  of  900  feet,  more  or  less,  the  further  sum  of 
£1500. 

On  the  same  day  (10th  of  May,  1854,)  the  principal 
chiefs  of  the  Chippewa  Indians,  occupying  and  claiming  to 
be  sole  proprietors  of  the  upper  reserve  on  the  river  St. 
Clair,  executed  a  deed  of  surrender  to  her  Majesty  of  all  the 
claim  and  right  in  and  to  the  several  pieces  of  land  described 
on  the  map  annexed,  containing  24J  acres,  "  including  the 
ten  water  lots  fronting  the  river  St.  Clair,"  the  same  being 
a  portion  of  the  said  Chippewa  reserve,  and  required  for 
railway  purposes,  to  the  end  and  purpose  that  her  Majesty 
may  be  graciously  pleased  to  order  and  direct  that  the  said 
land  and  water  lots  be  sold  to  the  Great  Western  Railway  of 
Canada,  their  heirs  and  assigns  for  ever." 
i  Mr.  Hatt  proved  that  he  had  furnished  Colonel  Clench 
f  with  a  plan  of  the  land  which  the  company  would  require. 
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which  plan  the  arbitrators  had  before  them.  It  did  not  lay 
down  any  streets  leading  from  Front  street  to  the  river.  He 
was  at  the  public  sale  of  town  lots  made  afterwards.  That 
plan  was  exhibited  and  put  up  in  the  room  in  which  the  sale 
took  place,  that  all  might  see  what  ground  the  railway  ter- 
minus would  occupy  ;  and  the  witness  swore  that  there  was 
no  doubt  the  lots  sold  higher  from  its  being  thus  shewn  to 
all  present  where  the  railway  and  works  were  to  be — that  is, 
on  the  same  ground  which  they  now  occupy.  He  heard  no- 
thing said  about  any  streets  through  the  front  tract  till  long 
after,  when  he  was  told  that  the  town  council  were  making 
some  difficulty  about  these  alleged  streets.  At  that  time  all 
the  price  of  the  land  had  been  paid  to  the  Indian  Depart- 
ment. 

It  was  stated  at  the  public  sale  that  the  land  sold  by 
Colonel  Clench  on  behalf  of  the  Indians  was  900  feet  along 
the  river,  as  shewn  upon  the  map  hung  up  in  the  room,  (and 
of  which  a  copy  was  produced  at  the  trial,)  on  which  no 
streets  were  shewn  leading  through  that  tract  to  the  river. 
This  plan  was  made  by  Mr.  Vidal.  It  was  in  1856  or  7 
that  the  witness  first  heard  any  thing  said  of  the  two  streets. 
He  produced  receipts  for  the  £2400  paid  to  the  Indian  De- 
partment according  to  the  award,  and  he  swore  that  what 
he  agreed  to  buy  from  the  Indian  department  was  all  the 
land  west  of  Front  street,  which  included  the  two  streets  in 
question. 

Judge  Burritt,  one  of  the  arbitrators,  was  also  called,  and 
proved  that  he  was  judge  of  the  county  court  and  living  at 
Sarnia  in  1854,  when  this  land  was  sold  to  the  railway  com- 
pany :  that  he  was  at  the  sale  of  town  lots  spoken  of  by  the 
other  witness,  when  Colonel  Clench  and  Mr.  Hatt  were  also 
present.  He  heard  nothing  said  then  about  streets.  He 
heard  afterwards  some  regret  expressed  that  the  town  had 
not  secured  a  passage  to  the  river;  and  that  the  town  council 
were  endeavouring  to  acquire  some  land  from  one  Wood,  in 
order  by  that  means  to  continue  Cromwell  street  down  to  the 
river  some  distance  north  of  Wellington  street.  At  the  ar- 
bitration Colonel  Clench  and  Mr.  Hatt  stated  to  the  arbitra- 
tors that  they  had  agreed  upon  a  certain  sum  to  be  paid  for 
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the  land  taken,  and  the  award  was  then  made  adopting  the 
sum  agreed  upon.  The  witness  understood  that  all  the  land 
west  of  Front  street,  (that  is,  between  it  and  the  river,)  was 
sold. 

Mr.  T.  S.  Bell,  an  assistant  engineer  of  the  defendants, 
proved  that  he  measured  the  whole  front  possessed  bj  the 
company  along  the  river,  and  found  it  to  be  914  feet :  that 
it  was  all  absolutely  necessary  for  the  purposes  of  the  com- 
pany at  their  station  on  the  river,  and  was  in  fact  too  little. 
The  company  had  made  much  land  west  of  what  used  to  be 
the  margin  of  the  river.  Wellington  street,  he  stated,  was 
obstructed  by  fences  of  the  company,  and  partly  by  their 
freight  house.  He  put  in  a  plan  of  the  ground,  shewing  the 
works,  &c. 

Mr.  Vidal,  being  re-called  for  the  Crown,  stated  that  the 
distance  along  the  river  mentioned  in  the  award  was  taken 
by  him  from  the  plan  :  that  when  he  made  his  survey  he  did 
not  plant  any  stakes  at  the  water's  edge :  that  he  knew 
that  the  government  claimed  the  right  to  sell  water  lots  ex- 
tending into  the  river  to  the  deep  channel,  but  that  such 
land  covered  with  water  had  never  been  owned  by  the 
Indians. 

The  evidence  of  R.  T.  Pennefather,  Esq.,  Superintendent 
"General  of  Indian  affairs,  being  taken  in  Lower  Canada  un- 
der a  commission,  was  read  at  the  trial. 

He  swore  that  the  management  of  Indian  affairs  was  un- 
der the  control  of  the  Governor-General :  that  he  had  held 
his  office  since  February,  1856 :  that  the  tract  of  which 
what  were  called  Nelson  street  and  Wellington  street  formed 
parts  had  never  till  lately  been  surrendered  by  the  Indians 
to  the  Crown,  and  was  in  the  occupation  of  the  Indians  of 
Sarnia:  that  it  was  surrendered  in  July,  1852,  to  her 
Majesty  and  her  successors,  by  an  instrument  of  which  he 
produced  a  copy :  that  it  was  ceded  on  condition  that  it 
should  be  laid  out  in  town  lots,  and  sold  to  the  best  advan- 
tage for  the  benefit  of  the  Indians :  that  the  department 
acted  in  the  case  of  the  sale  to  the  railway  company  as  it 
would  for  the  Indians  in  any  other  case  of  sale  of  lands  sur- 
rendered by  them  :  that  the  company  on  the  22nd  of  No- 


566 


queen's  bench,  HILARY  TERM,  25  VIC,  1862. 


vember,  1 852,  first  applied  for  a  right  of  way,  by  a  letter 
produced.  That  there  were  public  sales  of  parts  of  the 
tract  surrendered  in  1852  on  the  2nd  of  May,  1853,  and 
on  the  8th  of  May,  1854 :  that  the  original  award  spoken 
of  by  the  other  witnesses  had  never  been  in  his  possession, 
and  he  knew  nothing  of  the  map  referred  to  in  it  as 
annexed  :  that  it  appeared  from  documents  in  his  office  that 
the  Indian  department  laid  out  a  portion  of  the  Indian 
reserve  in  1852  into  town  lots  for  sale  and  settlement :  that 
Colonel  Clench  was  instructed  to  cause  a  survey  to  be  made, 
and  that  Mr.  Vidal  was  proposed  as  the  surveyor. 

In  the  letter  of  the  22nd  of  November,  1852,  produced 
by  this  witness,  the  Great  Western  Railway  Company  wrote 
to  Colonel  Bruce,  the  witness'  predecessor  in  office,  that  they 
had  completed  the  survey  of  the  lands  on  the  St.  Clair 
river  that  would  be  required  for  their  track,  depot,  and 
station :  that  they  were  anxious  to  procure  the  right  of  way 
through  and  in  front  of  the  Indian  reserve,  and  requested  to 
know  on  what  terms  the  Indian  Department  would  grant  it, 
and  also  the  frontage  on  the  river. 

The  copy  of  the  deed  of  cession  from  the  Indian  chiefs, 
dated  the  28th  of  July  1852,  shewed  that  what  was 
then  surrendered  to  the  Crown  was  about  eighty  acres, 
described  as  follows  : — bounded  on  the  west  by  the  river  St. 
Clair,  on  the  north  by  the  present  (that  is,  the  first  or  old) 
town  plot  of  Sarnia,  on  the  east  by  a  line  produced  by  a 
continuation  of  the  rear  or  easterly  boundary  of  the  (old) 
town  plot  of  Sarnia,  and  on  the  south  by  the  possessions  of 
an  Indian  chief  named  in  the  deed ;  and  it  was  expressed 
that  the  land  was  surrendered  for  the  purpose  of  being 
laid  out  into  town  lots  and  sold  to  the  best  advantage  for 
the  benefit  of  the  said  Chippewa  Indians  and  their  posterity. 

There  was  produced  upon  the  trial  a  plan  of  the  location 
of  the  Sarnia  branch  of  the  Great  Western  Railway  through 
the  Indian  Reserve  and  town  of  Sarnia,  certified  on  the  12th 
of  October,  1860,  under  the  statute,  chapter  80,  Consol. 
Stats.  C,  under  the  seal  of  the  company,  to  be  a  true 
copy  of  the  original  map.  This  exhibited  Nelson  street  and 
Wellington  street  as  carried  no  further  west  than  the  east 
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side  of  Front  street,  and  the  whole  900  feet  frontage  upon 
the  river,  forming  the  whole  front  of  the  tract  surrendered 
by  the  Indians  in  July,  1852,  as  taken  by  the  company  for 
their  railway. 

At  the  conclusion  of  the  case,  the  learned  Chief  Justice 
desired  the  jury  to  consider  whether  they  were  satisfied  by 
the  evidence  that  either  the  corporation  of  the  town  of  Sarnia, 
or  the  government,  or  the  Indian  Department,  licensed, — or, 
in  other  words,  permitted — the  defendants  to  construct  their 
road  and  put  up  their  buildings  and  works  where  they  then 
were,  and  to  occupy  the  ground  in  front  on  Front  street  on 
the  river,  including  the  two  small  pieces  claimed  as  streets  ; 
and  whether  this  license  or  permission  had  been  given  before 
the  passing  of  the  statute  22  Vic,  ch.  116.  He  left  that 
to  the  jury  to  find  in  reference  to  the  15th  clause  of  that 
statute,  telling  them  that  if  they  found  such  permission  he 
thought  their  verdict  should  be  given  for  the  defendants. 

But  if  they  did  not  find  that  there  was  any  such  permis- 
sion, and  that  what  had  been  called  Nelson  street  and 
Wellington  street  had  been  obstructed,  of  which  there  could 
be  no  doubt,  then  he  recommended  them  to  find  the  defen- 
dants guilty,  which  should  be  subject  to  the  opinion  of  the 
court  on  the  points,  whether  these  ever  were  in  law  public 
highways,  or  either  of  them  a  public  highway ;  and  if  they 
were,  then  whether  the  defendants  had  and  have  a  right  to 
occupy  the  ground  on  which  they  were  by  virtue  of  authority 
given  by  the  legislature,  and  by  reason  of  the  facts  proved. 

He  observed  upon  the  fact  that  Mr.  Vidal,  the  surveyor, 
had  stated  that  he  never  posted  the  lines  of  these  streets 
beyond  Front  street:  that  he  had  returned  a  map  to  the 
government  with  such  streets  marked  upon  it,  while  in  his 
plan  made  for  the  defendants  he  had  laid  down  no  streets 
through  the  tract  west  of  Front  street,  which  he  explained 
only  by  saying  that  he  supposed  they  never  entered  into  his 
mind  when  he  was  making  out  that  plan. 

He  remarked  also,  that  if  the  town  council  really  meant  to 
object  to  the  company  occupying  the  small  pieces  of  the 
land  in  question,  which  he  could  hardly  suppose  possible,  if 
they  acquiesced  in  the  station  and  track  being  there  at  all, 
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that  thej  should  not  have  suffered  the  company  without 
objection  or  remonstrance  to  take  and  retain  exclusive  pos- 
session of  the  lands  as  they  had  done,  and  to  construct  the 
railway  and  erect  their  buildings  and  dock  upon  and  in  front 
of  them ;  and  then  after  that  to  institute  this  criminal  prose- 
cution, with  a  view  to  compel  the  Company  to  give  up  the 
land  and  submit  to  have  their  works  abated  as  a  nuisance, 
after  the  railway,  which  had  probably  cost  some  hundreds  of 
thousands  of  pounds,  had  been  completed  and  had  been  for 
a  long  time  in  daily  use. 

The  jury  brought  in  a  general  verdict  of  "  guilty,"  which 
was  understood  to  be  subject,  as  mentioned,  to  the  opinion 
of  the  court. 

The  learned  Chief  Justice  asked  them  whether  he  was  to 
understand  from  the  verdict  that  neither  the  corporation  of 
Sarnia,  nor  the  government,  nor  the  Indian  Department, 
had  in  their  opinion  consented  that  the  defendants  should 
occupy  these  streets  spoken  of.  The  foreman  answered  that 
they  all  thought  that  the  corporation  should  be  compensated 
for  the  land  :  that  is,  for  the  small  pieces  exhibited  on  the 
plan  as  streets  between  Front  street  and  the  bank ;  and  the 
learned  Chief  Justice  did  not  press  for  any  further  expla- 
nation. 

Becher^  Q.  C,  for  the  defendants,  obtained  a  rule  last 
term  on  the  Attorney-General  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  verdict  of  not  guilty  entered, 
on  the  grounds,  that  until  a  by-law  had  been  passed  to  open 
the  alleged  highways  the  defendants  were  entitled  to  occupy 
the  ground :  that  upon  the  evidence  the  only  course  open 
was,  not  to  prosecute  by  indictment  for  nuisance,  but  to 
apply  for  a  mandamus  to  restore  the  alleged  streets  to  their 
former  state,  or  so  as  not  to  impair  their  usefulness  :  that 
what  were  called  streets  were  not  shewn  in  the  evidence  to 
to  be  actual  legal  highways  :  that  if  they  were  such,  they 
were  and  are  no  longer  of  use  as  highways ;  and  that  the 
defendants  were  by  statute  entitled  to  take  the  grounds  for 
their  railway  ;  or  why  a  new  trial  should  not  be  granted  on 
the  law  and  evidence. 
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Robert  A,  Harrison  shewed  cause,  and  cited  Aspindall  v. 
Brown,  3  T.  R.  265  ;  Rouse  v.  Bardin,  1  H.  Bl.  351 ;  Rex 
V.  Hamond,  Str.  44 ;  Rex  v.  Allan  et  al.  1  0.  S.  90. 

Becker,  Q.  C.  and  Irving,  contra,  cited  Brewster  v.  The 
Canada  Company,  4  Grant  Chy.  Rep.  443 ;  Regina  v. 
Brewster,  8  C.  P.  208. 

Consol.  Stats.  U.  C,  ch.  54,  sees.  313,  333,  424,  sub-sec. 
6  ;  4  W.  IV.,  ch.  29  ;  16  Vic,  ch.  99,  sec.  4;  16  Vic,  ch. 
101,  sees.  8,  9,  12,  14 ;  22  Vic,  ch.  116,  sec  15,  were 
referred  to  on  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants  in  this  case,  among  other  grounds  of  de- 
fence, relied  upon  the  333rd  section  of  the  Municipal  Council 
Act,  Consol.  Stats.  U.  C,  ch  54,  which  provides  that,  "In 
case  a  person  be  in  possession  of  any  part  of  a  government 
allowance  for  road  laid  out  adjoining  his  lot,  and  enclosed  by 
a  lawful  fence,  and  which  has  not  been  opened  for  public  use 
by  reason  of  another  road  being  used  in  lieu  thereof,  or  in 
case  a  person  be  in  possession  of  any  government  allowance 
for  road  parallel  or  near  to  which  a  road  has  been  established 
by  law  in  lieu  thereof,  such  person  shall  be  deemed  legally 
possessed  thereof  as  against  any  private  person,  until  a  by- 
law has  been  passed  for  opening  such  allowance  for  road  by 
the  council  having  jurisdiction  over  the  same."  and  sec. 
33 J,  that,  "No  such  by-law  shall  be  passed  until  notice  in 
writing  has  been  given  to  the  person  in  possession  eight  days 
before  the  meeting  of  the  council,  that  an  application  will  be 
made  for  opening  such  allowance." 

This  clause,  however,  it  is  clear,  does  not  apply  to  the 
case  before  us,  for  it  cannot  be  said  that  these  two  small 
pieces  of  land  marked  on  a  plan  as  streets  leading  from 
Front  street  to  the  river  had  not  been  opened  "  by  reason 
of  another  road  being  used  in  lieu  thereof."  They  were  not 
opened,  so  far  as  we  can  see,  only  because  the  company  had 
occupied  them  with  their  railway  track  and  other  works, 
claiming  a  right  to  do  so  under  certain  statutes,  and  also 
under  their  purchase  from  the  government  or  from  the  In- 
dian department ;  and  because  the  municipality  had,  as  the 
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company  contends,  suffered  them  to  occupy  these  pieces  of 
land  for  their  railway  and  station  Without  opposition  or  re- 
monstrance, making  no  complaint  that  by  occupying  the 
land  the  company  were  unlawfully  creating  a  public  nuisance, 
until  they  had  at  an  immense  expense  erected  works  upon 
and  in  front  of  these  alleged  streets,  which  works  they  could 
not  now  abandon  without  ruinous  expense  and  inconvenience. 

The  defendants  also  relied  upon  the  several  statutes  of 
this  province  which  gave  authority  to  them  to  occupy  the 
ground  which  they  have  occupied  for  their  railway  and  sta- 
tion, on  such  conditions  as  to  compensation,  where  compen- 
sation can  be  claimed,  as  the  legislature  have  thought  proper 
to  impose.  Among  these  provisions  is  the  5th  section  of 
22  Vic,  ch.  116,  which  enacts  that  the  words  "  railway," 
"roadway,"  and  "railroad,"  used  in  any  statute,  shall,  as 
far  as  regards  the  Great  Western  Railway  Company,  include 
and  be  construed  to  cover  all  viaducts,  bridges,  stations, 
freight  and  station  houses,  depots,  and  other  works,  ma- 
chinery, and  the  land  covered  by  the  same,  &c.,  which  may 
be  necessary  or  convenient  to  the  making  or  using  of  any 
railway,  from  whence  it  may  be  argued,  though  that  clause 
was  passed  probably  with  another  object  in  view,  that  the 
powers  given  by  these  acts  to  occupy  land  for  the  railway 
allow  of  the  occupation  equally  for  any  purpose  immediately 
connected  with  the  construction  or  use  of  the  railway. 

We  have  no  doubt  that  such  is  the  law,  either  under  that 
clause  or  without  the  aid  of  it,  under  the  general  powers 
given  by  the  act. 

The  4th  section  of  16  Vic,  ch.  99,  was  also  relied  upon 
by  Mr.  Becher  on  the  part  of  the  defendants,  as  being  ma- 
terial to  be  considered,  and  that  enactment  does  appear  to 
me  to  be  most  material,  for  it  authorises  this  company  "  to 
take,  hold,  use  and  occupy  all  such  land  or  ground,  with  the 
privileges  which  appertain  thereto,  and  which  may  be  found 
necessary  for  the  same,  m,  along,  upon,  and  across  any  navi- 
gable stream,  lake,  river,  or  waters  whatsoever,  and  for  the 
uses  of  such  railway  to  use,  occupy  and  take  possession  of 
the  shores  or  banks  thereof,  and  any  easement  thereto,  being 
of  a  public  or  private  nature  or  character  :  provided  always, 
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that  the  free  and  uninterrupted  navigation  of  the  said  streams, 
lakes,  rivers,  or  other  waters  so  used,  for  all  boats,  ships, 
and  vessels  passing  and  repassing  the  same,  shall  not  be  in- 
terfered with  by  the  said  railway,  and  also  that  the  owner  or 
owners,  occupier  or  occupiers  of  any  lands,  grounds,  or 
private  privileges  so  taken,  shall  be  compensated  therefor  as 
is  provided  by  this  act  and  the  several  acts  incorporating 
said  company  and  amendments  thereto." 

This  statute  was  passed  in  1853,  in  the  same  year  that  by 
another  statute,  16  Vic,  ch.  101,  these  defendants,  the  Great 
Western  Railway  Company,  were  authorised,  to  construct  a 
railway  from  the  foot  of  lake  Huron  at  or  near  Port  Sarnia 
to  intersect  the  Great  Western  Railway  at  or  near  the  town 
of  London,  by  which  act  all  the  powers  were  given  to  them 
to  occupy  any  lands  of  the  Crown,  or  of  any  corporation  or 
individual,  which  were  given  to  them  by  the  statutes  that 
had  already  been  passed  respecting  the  Great  Western  Rail- 
way Company. 

It  seems  to  us  to  be  quite  clear,  therefore,  that  the  defend- 
ants had  a  right,  under  this  4th  section  of  16  Vic,  ch.  99, 
to  occupy  as  they  have  done  the  900  feet  along  the  river 
St.  Clair,  with  the  'privileges  which  appertain  thereto^  and  to 
take  possession  for  the  use  of  the  railway  of  the  shore  or 
banks  thereof,  and  any  easement  thereto  being  of  a  public 
or  private  nature  or  character. 

If  there  had  been  no  enlargement  of  this  authority  given 
to  them  by  any  statute  of  a  later  date,  it  still  could  not,  we 
think,  be  denied  that  they  had  power  under  the  above  act, 
if  not  under  the  earlier  statutes,  to  occupy  the  bank  of  the 
St.  Clair  with  their  railway  and  works  to  whatever  extent 
might  be  required  for  providing  all  the  accommodations  and 
conveniences  necessary  for  conducting  their  proper  business 
at  this  termination  of  the  road,  on  the  bank  of  the  river  St. 
Clair. 

It  must  be  assumed,  we  think,  that  if  on  the  shore  or 
bank  of  the  river  there  were  at  the  time  of  their  taking 
possession  the  two  short  allowances  for  road  in  question 
legally  established,  which  if  they  should  be  afterwards  actu- 
ally made  into  streets  would  lead  from  Front  street  through 
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the  defendants'  station  and  over  the  railway  to  the  water's 
edge,  it  would  be  quite  incompatible  with  the  public  safety 
and  convenience  that  such  allowances  should  be  actually 
opened  and  used  as  highways,  at  the  same  time  that  the  de- 
fendants were  on  the  same  spot  carrying  on  the  business  of 
the  railway. 

Either  the  use  of  the  lands  for  one  purpose  must  be  aban- 
doned, or  its  use  for  the  other,  and  there  can  be  no  question 
which  ought  to  give  way  ;  for  these  short  pieces  of  streets, 
proposed  but  never  formed,  one  of  them  57  links  in  length 
only,  the  other  a  chain  and  a  half,  led  to  no  place  beyond 
the  bank  of  the  river  as  it  flowed  in  its  natural  state,  and 
could  not,  in  order  to  reach  the  water,  be  carried  through 
the  artificial  works  which  the  defendants  were  authorised  to 
construct  along  and  over  the  waters  of  the  river.  They 
could  not,  therefore,  be  made  of  right  to  serve  the  purpose 
of  giving  to  the  people*  of  Sarnia  access  to  the  river  for  ob- 
taining water  for  household  purposes,  or  for  watering  their 
cattle.  It  is,  however,  the  loss  of  this  convenience  which  is 
principally  complained  of  in  the  indictment.  As  to  any 
other  use  that  could  be  made  of  them  as  highways,  it  is  evi- 
dent, when  all  the  circumstances  are  looked  at,  that  they 
could  serve  no  purpose  but  to  lead  people  into  the  way  of 
danger. 

If  these  intended  streets  had  been  parts  of  highways  that 
had  been  travelled  and  were  in  use  at  the  time  the  defendants 
took  possession,  and  if  there  had  been  no  legislative  provi- 
sion to  meet  the  peculiar  case  of  their  leading  through  and 
over  the  works  of  the  company,  but  to  no  place  beyond  them, 
then  the  9th  section  of  the  act  of  incorporation,  4  W.  lY., 
ch.  29,  which  was  referred  to  in  the  argument,  would  have 
required  to  be  considered.  It  is  that  clause  which  provides 
that  when  it  shall  be  necessary  to  intersect  or  cross  any  road 
or  highway  "  the  company  shall  restore  the  road  or  highway 
thus  intersected  to  its  former  state,  or  in  a  sufficient  manner 
not  to  impair  its  usefulness.'' 

Whether  that  clause  could  in  reason  have  been  applied  to 
these  pieces  of  land,  which  had  never  been  actually  opened 
and  in  use  as  highways,  would  then  have  been  the  question ; 
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and  another  question  would  have  been,  whether  that  pro- 
vision could  be  held  to  apply  not  only  to  an  actual  highway 
intersected  by  the  railway,  but  to  land  that  had  been  merely 
marked  out  as  an  intended  road  over  a  piece  of  ground 
wholly  covered  by  the  station  and  works  of  the  company, 
and  through  which  the  public  could  have  no  right  to  go  to 
any  place  beyond ;  and  which  could  not  in  the  nature  of 
things  be  restored  to  its  former  state,  otherwise  than  by  dis- 
possessing the  defendants  of  that  which  the  law  allowed  them 
to  occupy. 

To  any  one  looking  at  the  plans  on  which  the  situation  of 
the  streets  in  question  is  represented  with  reference  to  the 
works  by  which  they  are  surrounded,  it  need  hardly  be  said 
that  if  an  application  were  made  to  a  court  to  compel  the 
defendants  by  writ  of  mandamus  to  restore  these  allowances 
for  streets  to  their  former  state,  or  in  a  sufficient  manner 
not  to  impair  their  usefulness  as  highways,  the  court  could 
not  fail  to  look  upon  the  application  as  most  unreasonable, 
and  one  which  they  could  with  no  propriety  grant,  especially 
at  the  instance  of  any  party  who  had  without  remonstrance 
or  objection  seen  the  defendants  constructing  the  railway, 
and  erecting  their  buildings,  and  forming  their  quays  along 
the  river  as  they  have  done,  and  who  had  only  complained 
of  the  occupation  as  illegal  after  the  railway  had  been  com- 
pleted and  in  use.  The  judgment  of  the  Court  of  Chancery 
in  this  province,  in  the  case  cited  on  the  argument  of 
Brewster  v.  The  Canada  Company,  (4  Grant  Cliy.  Rep. 
452,)  and  the  language  of  English  judges  in  the  cases  there 
referred  to,  would  have  applied  strongly  against  such  an 
application. 

But  it  is  not  left  to  us  to  deal  with  this  case  upon  the 
clause  to  which  we  have  last  referred,  or  with  a  view  only  to 
the  statutes  which  we  have  cited,  for  there  is  besides  them 
the  statute  22  Vic,  ch.  116,  sec.  15,  on  which  the  defendants 
mainly  rely,  and  by  which,  after  all,  it  seems  to  us  the  case 
must  be  governed.  That  act  was  passed  in  August,  1857, 
and  the  15th  clause  is  as  follows : 

"  And  whereas  the  Great  Western  Railway  Co.  have,  in  the 
construction  of  their  railway,  encroached  upon  certain  pro- 
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posed  streets  or  allowances  for  streets,  or  highways,  or  roads, 
and  not  only  such  as  known  as  original  allowances,  but  which 
encroachments  have  been  licensed  by  the  respective  parties 
in  whom  the  title  to  the  said  streets  was  vested,  and  by  the 
municipality  within  whose  boundaries  the  said  original  allow- 
ances are  situated.  Therefore,  all  highways,  roads,  or 
streets  which  have  been  occupied  by  the  Great  Western 
Railway  Company  with  the  written  consent  of  the  munici- 
pality within  which  the  same  are  situated,  shall  be  hereby 
declared  vested  in  them  to  the  extent  of  the  user  permitted  or 
enforced  by  the  said  municipality ;  and  all  proposed  and  con- 
templated streets  occupied  by  the  said  company^  or  which  they 
have  been  permitted  to  occupy  by  the  license  of  the  owner 
in  fee,  and  which  shall  not  lead  to  any  place  heyond  the  said 
railway,  shall  he  deemed  closed,  and  the  occupation  by  the 
said  railway  shall  be  and  is  hereby  declared  to  be  lawful ; 
saving,  nevertheless,  the  civil  rights  and  remedies  of  all  par- 
ties who  may  have  sustained  or  shall  sustain  any  damage  or 
injury  by  reason  of  obstruction  or  injury  to  any  such  high- 
way; and  nothing  herein  contained  shall  be  construed  to 
bar  or  prejudice  any  party  or  parties,  in  or  from  any  remedy 
at  law  or  in  equity  in  the  nature  of  a  civil  action  or  proceed- 
ing against  said  company  or  other  parties  for  obstructing  or 
injuring  any  such  highway,  but  such  civil  action  and  pro- 
ceedings may  be  had,  taken,  and  prosecuted  in  the  same 
manner  and  to  the  same  extent  as  if  this  act  had  not  been 
passed,  but  not  hereby  giving  any  right  which  does  not  now 
exist." 

With  a  view  to  this  clause,  to  which  my  attention  was 
called  upon  the  trial,  I  requested  the  jury  to  find  upon  the 
evidence  whether  the  pieces  of  land  called  in  the  indictment 
Nelson  street  and  Wellington  street  had  or  had  not  been 
occupied  by  the  defendants  with  the  written  assent  of  the 
municipality,  or  by  the  license,  written  or  otherwise,  of 
the  provincial  government  or  of  the  Indian  Department, 
representing  the  interests  of  the  Indians.  But  the  jury 
bringing  in  no  other  verdict  than  the  general  verdict  of 
guilty,  I  asked  them  whether  they  had  or  had  not  made 
up  their  minds  upon  the  questions  of  fact  regarding  the 
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permission  to  occupy,  to  which  the  answer  was  that  the 
company  ought  to  compensate  the  municipality  for  the  land. 

That  was  a  point  on  which  opinions  might  differ.  It  may 
be  thought  by  the  municipality  that  the  company  ought  to 
pay  the  whole  or  some  part  of  the  price  which  the  munici- 
pality has  paid  to  Mr.  Wood  for  the  ground  for  the  new 
street  spoken  of,  which  now  affords  the  inhabitants  access  to 
the  river,  while  the  defendants  may  think  that  the  munici- 
pality had  no  just  claim  upon  them  for  any  contribution  of 
the  kind,  as  they  have  paid  for  all  the  land  taken  the  price 
which  was  awarded. 

But  in  truth  that  question  of  right  to  compensation  is 
something  altogether  distinct  from  the  question  whether  the 
defendants  should  be  found  guilty  of  nuisance  in  obstru3ting 
a  highway  ;  for  if  the  defendants  gave  and  the  municipality 
of  Sarnia  had  accepted  the  fullest  compensation  for  the 
ground  in  question,  that  would  not  have  settled  the  legal 
question,  whether  her  Majesty's  subjects,  and  not  only  the 
inhabitants  of  Sarnia,  could  or  could  not  rightly  complain  of 
the  occupation  by  the  defendants  of  the  land  in  question  as 
constituting  a  public  nuisance. 

The  first  question  is,  were  these  streets,  as  they  are  called, 
ever  in  law  public  highways. 

And  the  second  is,  have  they  been  and  are  they  unlaw- 
fully obstructed  by  the  defendants. 

On  the  first  point,  we  see  that  in  July,  1852,  the  Indians 
ceded  to  the  Crown  the  tract  which  includes  these  streets,  to 
be  disposed  of  by  the  government  to  the  best  advantage  for 
the  benefit  of  the  Indians.  Very  soon  after,  at  the  sugges- 
tion of  the  Indian  Superintendent,  Colonel  Clench,  Mr.  Vidal 
was  employed  by  the  government  to  lay  out  the  tract  so 
ceded,  or  at  least  that  part  of  it  east  of  Front  street,  into 
blocks  and  lots,  with  a  view  to  sale  for  the  benefit  of  the 
Indians,  for  whom  the  government  held  the  tract,  as  it  were, 
in  trust,  and  Mr.  Vidal  in  making  the  survey  marked  upon 
the  plan,  which  he  sent  to  the  government  with  his  report, 
two  short  streets  intended  to  lead  from  Front  street  to  the 
water ;  but  he  did  not  actually  lay  them  out  upon  the  ground; 
that  is  he  planted  no  stakes  west  of  Front  street  to  mark 
such  streets. 


5T6      queen's  bench,  Hilary  term,  25  vie,  1862. 


About  the  time  he  was  making  the  survey,  if  not  before, 
the  Great  Western  Railway  Company  were  making  their  ar- 
rangements for  laying  out  their  track  and  fixing  upon  the 
station  at  the  river,  and  they  were  communicating  with 
Colonel  Clench  and  the  government  upon  the  subject  of  the 
ground  which  they  wished  to  acquire.  Before  their  negocia- 
tion  was  closed  a  sale  was  publicly  made  of  some  village 
lots  in  the  new  plot  that  Mr.  Vidal  had  surveyed,  and  some 
were  sold,  in  view,  as  we  infer,  and  with  reference  to  the 
plan  made  by  Mr.  Vidal.  Soon  after  that  the  bargain  be- 
tween the  railway  company  and  the  government  was  con- 
cluded, so  far  that  it  was  settled  that  the  company  would 
purchase  a  tract  of  900  feet  along  the  river  and  between  it 
and  Front  street,  which  embraced  these  two  short  streets. 
Mr.  Yidal,  at  the  request  of  the  company,  made  out  a  plan 
of  the  tract,  and  the  plan  which  he  so  made  out  exhibited  no 
such  streets.  Mr.  Vidal  did  not  assert  that  he  omitted  them 
in  consequence  of  any  instructions  to  do  so.  Then  another 
sale  took  place  of  town  lots,  which  brought  high  prices  in 
consequence  of  its  being  known  that  the  railway  station  and 
depots  would  occupy  the  position  which  they  now  do,  and 
Mr.  Vidal's  plan  last  mentioned  was  publicly  exhibited  for 
the  information  of  the  public,  shewing  the  whole  900  feet  be- 
tween the  river  and  Front  street  as  one  tract,  not  broken  by 
any  streets  leading  down  to  the  river. 

Soon  after  that  the  company  paid  for  the  land  the  price 
awarded  by  three  arbitrators,  being  the  sum  which  had  been 
agreed  upon  between  them  and  the  agent  for  the  Indians, 
and  they  took  possession  as  soon  as  they  had  occasion  to 
do  so,  and  constructed  their  railway  upon  it,  and  erected 
large  buildings  and  works,  and  made  a  dock  along  the  river 
occupying  the  front,  and  extending  some  distance  into  the 
river,  upon  land  which  they  have  made  at  a  great  expense 
by  filling  up  the  water. 

What  are  called  Wellington  street  and  Nelson  street  had 
not  been  opened— that  is,  not  shaped  or  graded — and  no 
statute  labour  had  been  done  or  money  expended  on  them. 
They  had  not  been  used  as  highways,  for  they  led  to  no  ac- 
cessible place  beyond,  the  bank  of  the  river  being  high  and 
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Steep,  thougli  less  so  at  the  end  of  one  street  than  of  the 
other. 

It  is  plain  from  these  facts  that  the  claim  to  have  these 
two  pieces  of  land  between  Front  street  and  the  bank  of  the 
river  regarded  as  public  highways,  as  things  stood  in  1852  and 
1853,  or  at  any  time  afterwards,  stands  on  the  most  slender 
grounds  possible.  It  has  only  the  single  fact  to  rest  upon, 
that  the  surveyor,  Mr.  Vidal,  marked  them  out  as  streets 
upon  the  plan  returned  to  the  government,  and  that  those 
who  bought  town  lots  at  the  first  sale  (in  1853)  bought 
with  the  knowledge  that  he  had  done  so. 

But  under  the  313th  clause  of  the  present  Municipal 
Council  Act,  (Consol.  Stats.  U.  C,  ch.  54,)  the  fact  of  a 
government  surveyor  laying  out  certain  allowances  for  roads 
or  streets  in  the  plan  of  the  original  survey  of  Crown  lands 
would  be  sufficient,  we  think,  to  give  to  such  roads  or  streets 
the  legal  character  of  highways,  though  there  may  have 
been  no  stakes  planted  on  the  ground  to  mark  them  out,  and 
they  would  be  deemed  in  law  highways  before  they  were 
actually  opened  and  used,  and  before  statute  labour  or  pub- 
lic money  had  been  expended  upon  them. 

If  there  be  any  room  for  doubt  whether  these  small  streets 
marked  on  the  surveyor's  plan  in  1853  were  to  be  regarded 
as  being  still  common  and  public  highways  at  the  time  these 
defendants  took  possession  of  land  along  the  river  for  their 
railway,  it  could  only  be,  we  think,  in  consequence  of  the 
statute  12  Vic,  ch.  35,  sec.  41,  and  under  the  railway  acts 
which  we  have  referred  to. 

The  statute  12  Vic,  ch.  35,  sec.  41,  makes  this  provision 
respecting  allowances  for  streets  laid  down  by  private  pro- 
prietors, namely,  that  they  "shall  have  lawful  right  to 
amend  or  alter  the  first  survey  and  plan  made  by  them  of 
any  such  town  or  village,  or  any  original  particular  division 
thereof,  provided  no  lots  of  land  have  been  sold  fronting  on 
or  adjoining  any  street  or  streets,  common  or  commons, 
where  such  alteration  is  required  to  be  made." 

The  Indians,  though  they  had  ceded  this  land  to  the  go^ 
yernment,  did  so  upon  the  trust  or  condition  expressed  in 
their  deed,  that  it  was  to  be  disposed  of  for  their  benefit;  and 
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the  Indian  agent,  we  see,  was  allowed  to  negotiate  and  settle 
with  the  company  for  the  sale  and  the  price  to  be  paid  ;  and 
it  must  have  been  quite  well  understood  by  all  parties  that 
the  tract  which  the  company  acquired  along  the  river  was 
required  for  purposes  altogether  incompatible  with  the  open- 
ing and  use  of  the  two  streets  by  the  public,  and  inconsis- 
tent with  the  only  object  which  could  have  led  to  their  being 
originally  laid  out,  for  when  the  docks  and  other  works  of 
the  company  should  come  to  occupy  the  ground  in  front  of 
the  streets  they  could  no  longer  afford  access  to  the  water. 

And  as  there  had  been  no  lots  sold  fronting  on  or  adjoin- 
ing these  streets,  it  would  have  been  within  the  spirit  of  this 
provision  in  12  Vic,  ch.  35,  that  the  Indians,  as  the  bene- 
ficial owners,  or  the  government  acting  for  them,  should 
have  had  the  right  to  alter  and  amend  the  survey  so  as  to 
prevent  these  allowances  for  streets  interfering  with  the  lo- 
cation of  the  railway  terminus  upon  the  river  at  that  point. 

In  point  of  fact,  it  does  not  appear  from  any  thing  proved 
at  the  trial  that  the  obliteration  of  those  streets,  only  exist- 
ing upon  paper,  which  it  was  clear  must  follow  the  occupation 
of  the  bank  of  the  river  by  the  railway  company,  met  with 
any  opposition  at  the  time,  nor  during  the  construction  of 
the  railway,  nor  until  after  it  had  been  for  some  time  in 
operation,  and  then  in  no  other  sense  and  with  no  other  ob- 
ject than  to  ground  upon  the  fact  of  their  occupation  a  claim 
to  some  pecuniary  compensation. 

But  supposing  it  to  be  as  free  from  doubt  as  in  this  crimi- 
nal prosecution  for  a  nuisance  it  ought  to  be,  that  up  to  the 
time  when  the  defendants  took  possession  of  the  ground, 
Nelson  street  and  Wellington  street  were  in  law  common  and 
public  highways,  the  next  question  is  whether  they  continued 
after  that  occupation  to  be  public  highways,  and  are  still 
public  highways,  so  that  sentence  of  a  criminal  court  can 
properly  be  passed  for  abating  as  a  public  nuisance  the  rail- 
way and  all  belonging  to  it  which  interferes  with  the  free 
use  of  those  streets  by  the  public. 

Upon  that  point  we  do  not  think  it  necessary  to  go  into 
any  further  consideration  than  we  have  done  of  those  pro- 
visions of  the  Great  Western  Railway  Acts  which  authorised 
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the  company  to  take  possession  of  lands,  public  or  private, 
but  shall  only  refer  again  to  the  15th  section  of  22  Vic,  ch. 
116,  which  in  our  opinion  is  conclusive  on  this  question. 
The  first  part  of  that  clause  cannot  apply  unless  there  be 
proof  of  the  written  assent  of  the  municipality  to  the  occu- 
pation of  these  streets  by  the  defendants. 

There  was  no  written  assent  shown  to  have  been  given 
beforehand  by  the  municipality,  but  a  written  assent  given 
afterwards  would  suffice,  in  our  opinion ;  and  in  the  corres- 
pondence produced  on  the  trial  there  was,  we  think,  such 
evidence  as  should  have  satisfied  the  jury  that  the  munici- 
pality was  not  at  any  time  desiring  an;y  thing  so  unreason- 
able as  that  the  defendants  should  throw  open  these  streets 
to  the  public,  but  were  endeavoring  (whether  fairly  or  not  it 
is  not  for  us  to  judge)  to  found  upon  what  had  been  done  a 
claim  to  pecuniary  compensation ;  and  the  jury  shewed  at 
the  trial  that  this  was  in  fact  the  view  w^hich  they  took  of 
the  matter. 

But  in  the  latter  part  of  the  same  section  there  is  this  dis- 
tinct provision  carrying  the  enactment  further  in  favour  of 
the  company,  and  as  regards  streets  situated  on  this  river. 
We  refer  to  the  words,  ^'And  all  proposed  or  contemplated 
streets  occupied  hy  the  said  company,  or  which  they  have 
been  permitted  to  occupy  by  the  license  of  the  owner  in  fee, 
and  which  shall  not  lead  to  any  place  hegond  the  said  rail- 
way, shall  be  deemed  closed,  and  the  occupation  by  the  said 
railway  shall  be  and  is  hereby  declared  to  be  lawful." 

We  may  read  as  in  a  parenthesis  the  words  "  or  which 
they  have  been  permitted  to  occupy  by  the  license  of  the 
owner  in  fee,"  because  that  is  one  of  the  two  classes  of  cases 
which  are  separated  from  each  other  by  the  disjunctive 
"or,"  and  then  the  enactment  reads  thus:  "And  all  pro- 
posed or  contemplated  streets  occupied  by  the  said  company, 
and  which  shall  not  lead  to  any  place  beyond  the  said  rail- 
way,'' which  precisely  describes  the  present  case ;  and  the  words 
which  follow,  "  shall  be  deemed  closed,  and  the  occupation 
by  the  said  railway  shall  be  and  is  hereby  declared  to  be 
lawful,"  in  our  opinion  clearly  put  an  end  to  all  doubt  that 
could  otherwise  be  entertained  in  this  case,  and  entitle  the 
defendants  clearly  to  an  acquittal. 
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The  enactment  is  in  itself  reasonable,  and  seems  intended 
to  meet  just  such  a  case  as  this  has  been  shewn  to  be. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar: — William  McDougall,  Allan  James  Grant, 
George  Moberly,  Abraham  Diamond,  Richard  Lowe 
Benson,  James  Carpenter,  Thomas  Douglas  Ledyard, 
John  McGillivray  McLean,  Warren  Totten,  John 
Wesley  Kerr,  George  Green,  Clarkson  Jones,  Smith 
George  Wood,  Thomas  McNaughton,  Charles  Francis, 
John  Galloway  Scott,  James  Henderson,  Donald  Wil- 
son Ross. 
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RULES  OF  COURT. 


The  following  rules  were  read  in  court : — 
February  14th,  1862. 

It  is  Ordered,  That  the  several  sheriffs  in  Upper  Canada 
shall  be  allowed,  in  addition  to  the  fees  and  disbursements 
heretofore  authorised  for  services  rendered  bj  them  in  the 
county  courts,  to  charge  and  receive  the  fees  and  disburse- 
ments following : 

For  return  of  Writ  of  Execution  against  Lands  or 
Goods,  where  nothing  has  been  made  under  the 
writ  £0  2  6 

For  removing  or  retaining  property  taken  under  any 
statute  of  this  province  relating  to  replevin,  reasonable  and 
necessary  disbursements  and  allowances,  to  be  approved  by 
the  clerk,  or  by  order  of  the  judge. 

JOHN  B.  ROBINSON,  C.J. 
W.  H.  DRAPER,  Q.J,,  Q.P. 
WM.  B.  RICHARDS,  J. 
JOHN  II.  HAGARTY,  J. 
ROBERT  E.  BURNS,  J. 

February  15th,  1862. 
It  is  Ordered,  That  hereafter  the  several  sheriffs  in 
Upper  Canada  shall  be  permitted  to  charge  reasonable  and 
necessary  disbursements  and  allowances,  to  be  approved  by 
the  Master,  or  by  order  of  the  Court  or  a  judge,  for  remov- 
ing or  retaining  property  taken  under  any  statute  in  this 
province  relating  to  replevin. 

It  is  Ordered,  That  the  form  of  Writs  of  Assignment  of 
Dower  to  be  used  under  the  statute  24th  Vic,  ch.  40,  shall 
be  as  follows  : 

The  Writ  of  Assignment  of  Dower  required  to  be  issued 
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after  a  judgment  in  an  Action  of  Dower  has  been  entered  in 
favour  of  the  demandant,  shall  be  in  the  form  hitherto  in 
use  in  Upper  Canada. 

And  the  Writ  of  Assignment  of  Dower  required  to  be  issued 
under  the  second  clause  of  the  said  statute,  when  the  right  of 
dower  is  acquiesced  in  by  the  owner  of  the  estate,  may  be  as 
follows : 

Upper  Canada.) 
County  of  V  VICTORIA,  by  the  Grace  of  God,  &c. 

TO  THE  SHERIFF  OF  THE  COUNTY  OF  

Greeting  : 

Whereas,  A.  B.,  widow,  who  was  the  wife  of  C.  D.,  deceased? 
demands  against  E.  F.,  the  third  part  of  (here  describe  the 
estate  in  which  dower  is  claimed,  as  in  other  writs  of  assign- 
ment of  dower)  as  the  dower  of  the  said  A.  B.  of  the  endow- 
ment of  the  said  C.  D.,  heretofore  her  husband:  And  where- 
as it  has  been  made  to  appear  to  us  in  our  Court  of  Queen's 
Bench,  (or  Common  Pleas,  as  the  case  may  be,)  in  Upper 
Canada,  that  the  said  E.  F.  is  the  owner  of  the  said  real 
estate  out  of  which  such  dower  is  claimed,  and  that  he  ac- 
quiesces in  the  said  claim,  and  is  willing  to  assign  to  the  said 
A.  B.  her  proper  dower,  but  that  the  said  A.  B.  and  E.  F. 
are  not  agreed  as  to  the  admeasurement  thereof :  We  there- 
fore coynmand  you,  that  without  delay  you  do  deliver  to  the 
said  A.  B.  seisin  of  her  third  part  of  the  said 

with  the  appurtenances,  to  hold  to  her  in  severalty 
by  metes  and  bounds  ;  And  that  you  do  proceed  in  the  exe- 
cution of  this  our  writ,  according  to  the  provisions  of  the 
statute,  in  that  behalf  passed  by  the  Legislature  of  our 
province  of  Canada,  in  the  twenty-fourth  year  of  our  reign. 

Witness,  &c. 

(When  the  Demandant  has  married  again  since  the  death 
of  her  late  husband,  under  whom  she  claims  dower,  her  name 
and  description  must  be  made  such  as  to  suit  the  circum- 
stances.) 

JOHN  B.  ROBINSON,  C.J. 
W.  H.  DRAPER,  C.J.,  CP. 
ROBERT  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 
JOHN  H.  HAGARTY,  J. 
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MEMORANDA. 


In  Hilary  vacation  the  Hon.  Sir  John  Beverley  Robinson, 
Baronet,  C.B.,  resigned  his  office  of  Chief  Justice  of  the 
Court  of  Queen's  Bench,  and  was  appointed  Presiding  Judge 
of  the  Court  of  Error  and  Appeal,  under  the  Statute  24 
Vic,  ch.  36. 

The  Honourable  Archibald  McLean,  one  of  the  Judges  of 
the  Court  of  Queen's  Bench,  was  appointed  Chief  Justice  of 
Upper  Canada,  in  the  room  of  the  Honourable  Sir  John 
Beverley  Robinson,  resigned. 

The  Honourable  Philip  Michael  Matthew  Scott  Van- 
koughnet,  one  of  Her  Majesty's  Counsel,  was  appointed 
Chancellor  of  Upper  Canada,  in  the  room  of  the  Honourable 
Williani  Hume  Blake,  resigned. 

The  Honourable  John  Hawkins  Hagarty,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  was  appointed  a 
Judge  of  the  Court  of  Queen's  Bench,  in  the  room  of  the 
Honourable  Archibald  McLean. 

The  Honourable  Joseph  Curran  Morrison,  Her  Majesty's 
Solicitor  General,  was  appointed  a  Judge  of  the  Court  of 
Common  Pleas,  in  the  room  of  the  Honourable  John 
Hawkins  Hagarty. 

The  Honourable  James  Patton  was  appointed  Solicitor 
General,  in  the  room  of  the  Honourable  Joseph  Curran 
Morrison. 

The  Honourable  Sydney  Smith,  and  the  Honourable 
James  Patton,  were  appointed  Her  Majesty's  Counsel. 
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Present : 

The  Hon.  Archibald  McLean,  C.  J. 

Robert  Easton  Burns,  J. 
"       John  Hawkins  Hagarty,  J. 


Kendal  v.  Fitzgerald  et  al. 

Lien — Claim  too  large — Nectssity  for  tejider  of  sum  due. 

Where  the  holder  of  goods  detains  them  for  different  claims,  as  to  one  of 
■which  he  has  a  lien  and  the  other  not,  the  owner  must  tender  the  proper 
amount,  unless  the  holder  either  expressly  or  by  fair  implication  dis- 
penses with  it. 

To  an  action  of  replevin  for  staves  and  shingles,  the  defendant  pleaded  that 
the  plaintiff  had  delivered  to  him  certain  timber  to  be  made  by  him  into 
flour  barrels  and  shingles  in  tbe  way  of  his  trade:  that  he  made  part  of 
the  same  into  the  staves  and  shingles  sued  for,  and  that,  the  plaintiff  not 
having  paid  him,  he  detained  them,  claiming  alien  for  the  price  of  his  work. 
The  plaintiff  replied  that  these  staves  were  part  of  a  large  quantity  manu- 
factured by  the  defendant  for  tbe  plaintiff:  that  the  defendant  had  de- 
livered part  to  the  plaintiff  and  had  wrongfully  disposed  of  others,  and 
when  the  plaintiff  demanded  the  staves  in  question  refused  to  give  them 
up  until  paid  for  the  price  of  manufacturing  all  he  had  made,  wherefore 
the  plaintiff  alleged  that  the  lien  was  forfeited. 

Held,  on  demurrer,  replication  bad,  for  though  the  lien  claimed  was  too 
large,  the  plaintiff  was  not  thereby  excused  from  a  tender  of  the  amount 
due  upon  the  staves  sued  for. 

Replevin  for  30,000  barrel  staves,  and  22,000  pine  shin- 
gles, one  lumber  waggon,  one  cable  chain  about  twenty  feet 
long,  one  bunch  of  manilla  rope,  fifty  pine  saw-logs,  and 
six  cords  of  stave  bolts. 

Plea,  by  defendant  Fitzgerald,  as  to  so  much  of  the  dec- 
laration as  relates  to  the  30,000  flour-barrel  staves,  and 
22,000  pine  shingles,  that  before  the  alleged  detention  the 
plaintiff  delivered  to  the  said  defendant  Fitzgerald,  as  and 
being  a  stave  and  shingle  manufacturer,  a  certain  quantity 
of  timber  for  the  purpose  of  being  made  into  flour  barrels 
and  shingles  for  the  plaintiff  by  the  defendant  Fitzgerald  in 
the  way  of  his  trade,  for  reward  to  the  said  defendant  Fitz- 
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gerald,  according  to  the  terms,  covenants,  conditions  and 
stipulations  of  a  certain  agreement  in  writing  and  under 
seal,  bearing  date  the  28th  of  November,  1860,  and  made 
between  the  said  defendant  Fitzgerald,  of  the  first  part, 
and  the  said  plaintiff  of  the  second  part ;  and  the  said 
defendant  Fitzgerald  received  and  had  the  said  timber  for 
the  purposes  and  on  the  terms  aforesaid,  and  made  part 
of  the  same  into  the  said  30,000  flour-barrel  staves  and 
22,000  pine  shingles,  and  found  the  necessary  materials  in 
that  behalf  for  the  plaintiff ;  and  the  money  payable  to  the 
said  defendant  Fitzgerald  by  the  plaintiff  for  such  work  done 
and  materials  provided,  according  to  the  said  agreement, 
amounted  to  a  large  sum  of  money  to  wit,  $100,  whereof  the 
plaintiff  then  had  notice,  but  did  not  pay  the  same,  and  the 
said  sum  is  still  due  and  unpaid,  wherefore  the  said  defend- 
ant Fitzgerald  detained  the  said  goods  for  a  lien  and  secu- 
rity for  the  said  $100,  which  is  the  alleged  detention. 

Replication.,  that  the  said  staves  and  shingles  therein  men- 
tioned were  part  and  parcel  of  a  much  larger  quantity  manu- 
factured by  the  said  Fitzgerald  for  the  plaintiff  under  and 
upon  the  terms  of  the  said  contract  in  the  said  replication 
referred  to  :  that  of  the  said  larger  quantity  the  said  Fitz- 
gerald from  time  to  time  delivered  some  portions  to  the 
plaintiff,  according  to  the  terms  of  the  said  contract,  and  for 
the  price  of  which,  as  well  as  of  those  in  the  declaration 
mentioned  and  of  others  hereinafter  mentioned,  the  said 
Fitzgerald  before  and  at  the  time  of  the  commencement  of 
this  suit  claimed  to  be  due  and  owing  to  him  by  and  from 
the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  $100; 
and  that  before  the  commencement  of  this  suit  the  said  Fitz- 
gerald wrongfully,  and  without  any  authority  whatever,  sold 
and  disposed  of  and  converted  to  his  own  use  divers  lots 
and  portions  of  the  said  larger  quantity  of  the  said  staves 
and  shingles,  and  appropriated  the  proceeds  thereof  to  his 
own  use.  And  the  plaintiff  further  saith  that  before  the 
commencement  of  this  suit  he  demanded  from  the  said  Fitz- 
gerald and  required  him  to  give  up  those  of  the  said  staves 
and  shingles  which  remained  in  his  possession,  and  which 
are  mentioned  in  the  declaration,  and  that  he  refused  so  to 
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do,  and  detained  the  same  until  replevied  in  this  cause,  on 
the  ground  that  he  was  by  law  entitled  so  to  do  until  the 
price  or  sum  so  claimed  by  him  as  aforesaid  for  manufactur- 
ing not  only  those  then  in  his  possession  and  in  the  declara- 
tion mentioned,  but  also  of  large  portions  of  those  previously 
delivered  to  the  plaintiff,  and  of  those  wrongfully  sold,  dis- 
posed of,  and  converted  by  him  as  aforesaid,  should  be  first 
paid.  Wherefore  the  plaintiff  says  that  before  the  com- 
mencement of  this  suit  the  said  supposed  lien  of  the  said 
Fitzgerald  was  waived  and  forfeited. 

Demurrer  J  on  the  grounds  that  the  said  replication  admits 
the  said  lien,  but  does  not  state  that  the  defendant  Fitzger- 
ald converted  to  his  own  use  portions  of  the  said  staves  and 
shingles,  and  appropriated  the  proceeds  thereof  to  his  own 
use  to  an  amount  suflficient  to  pay  his  said  lien  :  that  the 
said  replication  shews  no  sufficient  reason  why  the  said  lien 
was  waived  and  forfeited :  that  the  said  lien  could  not  have 
been  waived  and  forfeited  without  some  agreement  to  that 
effect  between  the  plaintiff  and  the  defendant  Fitzgerald,  or 
without  possession  of  the  said  goods  and  chattels  detained 
being  given  up  by  the  said  defendant  Fitzgerald  to  the 
plaintiff,  without  payment  or  other  satisfaction  of  the  said 
lien,  and  that  the  said  replication  does  not  aver  that  the  said 
lien  has  been  paid  and  discharged. 

Sampson^  for  the  demurrer,  cited  Scott  v.  Newington,  1 
M.  &  Rob.  252  ;  Jones  v.  Cliffe,  3  Tyr.  577  ;  Boardraan  v. 
Sill,  1  Camp.  410,  note;  White  v.  Gainer,  2  Bing.  23. 

Ucdes,  Q.  C,  contra,  cited  Saund.  PL  &  Ev.,  2d  Am. 
5th  Eng.  Ed.  303  ;  Knight  v.  Harrison,  there  referred  to ; 
Ayling  v.  Williams,  5  C.  &  P.  399;  Dirks  v.  Richards, 
4  M.  &  Gr.  574 ;  Scarfe  v.  Morgan,  4  M.  W.  270. 

McLean,  C.  J. — The  replication  appears  to  me  to  be  bad. 
It  sets  forth  that  when  the  barrel  staves  and  shingles  for 
which  this  action  is  brought  were  demanded  from  the  defen- 
dant, he  refused  to  deliver  them  up,  claiming  a  right  to 
detain  them  till  he  should  be  paid  for  their  manufacture,  and 
also  for  the  manufacture  of  other  staves  and  shingles,  some 
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of  which  had  been  delivered  to  the  plaintiff,  and  some  sold  by 
the  defendant,  and  converted  and  disposed  of  to  his  own  use. 

It  is  admitted  that  the  defendant  claimed  to  have  a  lien 
upon  these  staves,  and  though  he  claimed  also  to  have  a  lien 
in  regard  to  other  staves  and  shingles  which  ho  had  manu- 
factured for  the  plaintiff  under  the  contract  between  them, 
the  fact  of  his  claiming  more  than  he  was  entitled  to  receive 
was  no  waiver  of  what  he  was  entitled  to.  The  plaintiff 
having  a  written  contract  for  the  manufacture  of  the  staves 
and  shingles  could  easily  ascertain  the  amount  to  which  the 
defendant  was  entitled  on  the  quantity  remaining  in  his 
hands,  and  if  he  disputed  the  defendant's  right  to  retain 
these  on  account  of  his  having  paid  himself  by  selling  a  por- 
tion of  those  previously  manufactured  and  retaining  the 
proceeds,  he  should  at  least  have  alleged  that  the  amount 
received  by  the  defendant  was  sufficient  to  discharge  the 
whole  of  the  defendant's  claim,  and  that  the  same  being  in 
fact  paid  the  defendant  could  not  claim  to  have  a  right  to 
detain  the  staves  and  shingles  in  question  until  he  should  be 
again  paid  for  their  manufacture.  But  the  plaintiff  does  not 
shew  that  the  defendant  has  received  from  the  staves  and 
shingles  alleged  to  have  been  converted  by  him  to  his  own 
use  any  amount  beyond  what  he  would  be  entitled  to  for  the 
manufacture  of  that  particular  quantity,  and  he  relies  wholly 
on  the  fact  that  such  conversion  by  the  defendant  of  any 
portion  of  the  staves  and  shingles  manufactured  is  in  law  a 
waiver  of  the  defendant's  lien  on  the  quantity  which 
remained  in  his  possession,  and  which  were  replevied  by  the 
plaintiff. 

The  defendant  may  have  had  a  lien  on  the  shingles  and 
staves  delivered  to  the  plaintiff,  and  on  those  which  he 
himself  disposed  of  or  converted  to  his  own  use,  but  that 
lien  was  given  up  and  lost  to  the  defendant  whenever  the 
goods  were  parted  with,  and  the  plaintiff  could  have  recov- 
ered his  property  as  soon  as  it  was  wrongfully  disposed  of 
by  the  defendant,  without  any  reference  to  the  lien  which 
the  defendant  would  have  been  entitled  to  enforce  had  he 
retained  it.  If  it  were  alleged  in  the  replication  that  the 
defendant  had  refused  to  deliver  up  the  staves  and  shingles 
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replevied,  claiming  a  lien  upon  them  not  only  for  the  amount 
due  for  their  manufacture  but  for  the  balance  due  on  his 
general  account,  and  had  then  intimated  or  led  the  plaintiff 
clearly  to  believe  that  the  staves  and  shingles  would  only  be 
given  up  on  payment  of  the  gross  amount  claimed,  the  plain- 
tiff would  have  been  relieved  from  the  necessity  of  making 
a  tender  of  the  actual  amount  of  lien.  But  it  is  not  so 
stated,  and  from  any  thing  that  appears  the  plaintiff  was  not 
entitled  to  replevy  the  staves  and  shingles  in  question  with- 
out first  paying  or  tendering  the  amount  due  for  their  manu- 
facture, for  which  the  defendant  had  a  lien  upon  them,  which 
amount  3ould  be  ascertained  without  difficulty  by  reference 
to  the  contract  which  existed  between  them. 

Hagarty,  J. — The  point  to  be  considered  seems  to  me  to 
be  this  : — the  plaintiff  admits  the  defendant's  lien  on  the 
goods  in  question,  but  urges  that  it  was  waived  and  forfeited 
by  the  fact  of  the  defendant  at  the  time  of  demand  made 
claiming  to  hold  the  goods  not  only  for  the  sum  justly  paya- 
ble for  them,  but  also  for  other  goods  manufactured  for  the 
plaintiff,  out  of  his  timber,  previously  given  up  to  the  plaintiff, 
and  others  previously  wrongfully  disposed  of  by  the  defend- 
ant. No  money  was  actually  tendered,  and  the  replication 
does  not  allege  any  actual  dispensation  by  the  defendant  of 
the  necessity  of  tendering  a  proper  payment  for  the  labour 
on  the  goods  demanded. 

Mr.  Eccles'  argument  for  the  plaintiff  is  that  by  insisting 
on  holding  the  goods  not  only  for  the  sum  properly  due,  but 
for  charges  not  legally  demandable,  the  lien  is  waived  and  for- 
feited, without  the  necessity  of  any  tender.  I  have  hith- 
erto understood  the  law  to  be,  that  where  the  holder  of  goods 
having  a  clear  lien  sets  up  not  only  that  lien,  but  also 
another  claim*against  the  plaintiff  of  an  untenable  character, 
the  true  owner  should  tender  the  proper  amount  due  or  an 
amount  reasonably  sufficient  therefor,  unless  the  defendant 
either  expressly  or  by  fair  implication  gives  the  owner  to 
understand  that  he  dispenses  with  the  tender  or  offer  of  any 
sum  less  than  that  which  he  advances  as  his  claim. 

A  late  case,  in  1859,  Kerford  v.  Mondel,  5  H.  &  N.  931, 
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is  in  point.  Bramwell,  B.,  says  :  The  case  of  Scarfe  v. 
Morgan,  4  M.  &  W.  270,  lays  down  the  law  very  clearly  on 
these  matters.  "  The  eifect  of  Baron  Parke's  judgment  is 
this :  if  a  man  has  two  claims  for  goods,  or  claims  a  lien 
for  two  different  causes  on  goods,  as  to  one  claim  rightful 
and  as  to  the  other  wrongful,  and  he  does  not  in  any  way 
indicate  that  he  dispenses  with  a  tender,  it  seems  really  that 
in  that  case  a  simple  refusal  to  deliver  them  up  would  not 
suffice  ;  but  the  rest  of  the  judgment  is  clear  to  shew  that  if 
he  goes  on,  and  so  conducts  himself  as  to  indicate  that  a  ten- 
der of  the  one  amount  had  been  nugatory,  he  dispenses  with 
the  tender.  *  *  Then  as  to  the  matter  of  fact  in  this 
case  we  can  draw  a  conclusion,  and  we  conclude  that  the 
defendant  here  in  effect  said :  '  I  claim  these  goods  in 
respect  of  the  lien  for  two  different  items.  You  need  not 
trouble  yourself  to  tender  one  of  them,  because  if  you  do  so 
I  shall  not  deliver  them  up :  I  shall  keep  them  for  the 
other.'" 

In  the  same  year  the  case  of  Weeks  v.  Goode  appears  in 
6  C.  B.  N.  S.  367,  in  which  preceding  cases  are  noticed,  and 
the  principle  seems  recognised  as  stated  above. 

In  The  Provincial  Insurance  Company  v.  Maitland,  (7 
0.  P.  427,)  Draper,  C.  J.,  says ;  "  If  the  defendant  had 
claimed  a  particular  sum  for  wharfage  on  the  goods,  and 
also  claimed  to  hold  them  for  some  other  general  account, 
not  giving  him  a  right  of  lien,  then  the  plaintiff  must  have 
tendered  the  particular  sum  before  he  could  maintain  an 
action  for  the  goods."  The  same  subject  is  very  fully  dis- 
cussed in  McBride  v.  Bailey,  (6  C.  P.  523.) 

I  consider  the  law  is  clearly  laid  down  by  Bramwell,  B., 
in  the  case  in  5  H.  &  N.,  and  it  must  govern  the  case  now 
before  us. 

In  some  of  the  cases  the  words  of  the  judges  seem  at  first 
sight  to  support  the  plaintiff's  contention,  but  an  examina- 
tion of  the  facts  to  which  the  words  apply  will  not  induce 
any  conclusion  against  the  principle  above  noted.  This  is 
especially  applicable  to  Baron  Parke's  language  in  Jones  v. 
Tarleton,  (9  M.  &  W.  675.)  The  facts  of  the  case  and  the 
remarks  of  Alderson,  B.,  fully  explain  the  view  taken. 
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In  none  of  the  cases  does  the  point  arise,  as  here,  on 
demurrer.  It  has  always  been  on  facts  proved,  or  as  in 
Kerford  v.  Mondel,  on  a  special  verdict  of  facts  from  which 
the  court  were  allowed  to  draw  inferences.  Here  the  point 
is  presented  to  us  merely  that  the  defendant  on  the  demand 
refused  to  deliver  except  on  payment  both  of  the  true  and 
of  the  wrongful  claim  against  the  goods  and  the  plaintiiF. 
The  latter  does  not  aver  an  offer  or  even  a  readiness  or  wil- 
lingness to  pay  the  rightful  amount,  or  that  the  defendant 
expressly  or  impliedly  gave  him  to  understand  that  he 
waived  the  tendering  of  any  thing  less  than  the  whole 
amount  claimed,  but  simply  that  by  so  refusing  his  lien  was 
waived  and  forfeited.  I  am  not  at  liberty  to  draw  any 
inferences  or  take  the  facts  except  precisely  as  pleaded. 

On  the  authority  of  Scarfe  v.  Morgan,  and  Kerford  v. 
Mondel,  I  think  the  defendant  should  have  judgment  on  the 
demurrer. 

Burns,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 


Nicholson  v.  Dillabouqh. 

Deed — Construction — Operative  words. 

The  plaintiff  in  ejectment  claimed  under  a  deed  from  one  S.,  who  was  proved 
to  be  the  owner  in  fee,  expressed  to  be  made  in  pursuance  of  the  act  to 
facilitate  the  conveyance  of  real  property,  by  which  S.,  in  consideration 
of  £75,  did  quit  claim  to  one  G.,  his  heirs  and  assigns  for  ever,  all  his 
right  and  title  to  the  land  in  question.  It  was  added  that  G.  might 
take  possession,  th.at  S.  would  execute  such  further  apsurances  as 
might  be  requisite,  that  he  had  done  no  act  to  encumber,  and  he  released 
and  quitted  claim  to  G.  all  his  claim  upon  said  lands. 

Held,  sufficient  to  pass  the  title  in  fee. 

This  was  an  action  of  ejectment  tried  at  the  last  assizes 
held  at  the  town  of  Cornwall,  before  Richards^  J.  A 
verdict  was  rendered  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  following  facts  : — 

The  plaintiff  in  his  notice  claimed  title  to  the  premises 
under  a  deed  from  John  Ira  Garrow,  who  claimed  under  a 
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deed  from  Henry  Stacy,  who  claimed  under  a  deed  from  the 
defendant. 

The  defendant  in  his  notice,  besides  denying  the  title  of 
the  plaintiff,  claimed  title  in  himself  by  possession. 

At  the  trial  the  plaintiff  produced  and  proved  a  deed  in 
fee  simple  of  the  premises  in  question,  from  the  defendant  to 
Henry  Stacy,  dated  the  19th  of  July,  1848,  and  also  a  quit 
claim  deed  of  the  same  premises  from  the  said  Henry  Stacy 
to  John  Ira  Garrow,  dated  the  11th  of  September,  1852, 
and  also  a  deed  in  fee  of  the  same  premises  from  the  said 
John  Ira  Garrow  to  the  plaintiff,  dated  the  3rd  of  January, 
1862.  The  defendant  objected  that  the  granting  words  in 
the  deed  from  Stacy  to  Garrow  were  not  sufficient  to  pass 
the  title. 

The  said  deed,  from  Stacy  to  Garrow^  was  as  follows : — 
"  This  indenture  made  the  11th  day  of  September,  1842, 
in  pursuance  of  the  act  to  facilitate  the  conveyance  of  real 
property,  between  Henry  Stacy,  of,  &c.,  merchant,  of  the 
first  part,  and  John  Ira  Garrow,  of,  &c.,  yeoman,  of  the 
second  part,  Witnesseth,  that  for  and  in  consideration  of  the 
sum  of  £75,  lawful  money,  &c.,  now  paid  by  the  said  party 
of  the  second  part  to  the  said  party  of  the  first  part,  the 
receipt  whereof  is  hereby  by  him  acknowledged,  he,  the  said 
party  of  the  first  part,  doth  quit  claim  unto  the  party  of  the 
second  part,  his  heirs  and  assigns  for  ever,  all  and  singular 
his  right  and  title  to  that  certain  parcel  or  tract  of  land  and 
premises,  &c.,  (being  the  premises  in  question.)  To  have  and 
to  hold  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  and  for  his  and  their  sole  and  only  use  for  ever, 
subject  nevertheless  to  the  reservations,  limitations,  provisoes 
and  conditions,  expressed  in  the  original  grant  thereof  from 
the  Crown,  and  that  the  said  party  of  the  second  part  shall  or 
may  take  possession  of  the  said  herein  mentioned  premises 
without  the  hinderance  or  molestation  of  him,  the  said  party 
of  the  first  part,  and  that  the  party  of  the  first  part  will 
execute  such  further  assurances  of  the  said  land  as  may  be 
requisite,  and  that  he  will  produce  the  title  deeds  enumer- 
ated hereunder,  and  allow  copies  to  be  made  of  them  at  the 
expense  of  the  said  party  of  the  second  part,  and  that  the 
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said  party  of  the  first  part  has  done  no  act  to  encumber  the 
said  lands,  and  that  the  said  party  of  the  first  part  releases 
and  quits  claim  to  the  said  party  of  the  second  part,  all  his 
claim  upon  the  said  lands,  without  recourse,  &c. 
In  witness,  &c. 

Richards,  Q.  C,  for  the  plaintiff,  cited  Cru.  Dig.,  4th 
Ed.,  Vol.  IV.,  ch.  20,  sec.  41,  p.  250 ;  Goodtitle  dem. 
Edwards  v.  Bailey,  Cowp.  597 ;  Shove  v.  Pincke,  5  T.  R. 
124;  Preston  on  Abstracts,  Vol.  III.,  p.  22 ;  Consol.  Stats. 
U.  C,  chaps.  90,  91. 

Brough,  Q.  C,  contra. 

McLean,  C.  J. — In  this  action  one  of  the  deeds  constitu- 
ting the  plaintiff's  title  is  objected  to  as  not  being  sufficient 
to  pass  the  fee  in  the  land  in  dispute  from  Henry  Stacy,  the 
party  professing  to  convey,  to  John  I.  Garrow,  the  grantee 
or  person  to  whom  the  deed  is  made. 

The  deed  on  the  face  of  it  appears  and  professes  to  be 
made  in  pursuance  of  the  act  to  facilitate  the  conveyance  of 
real  property,  and  that  fact  affords  an  indication  of  the 
intention  of  the  parties  to  convey  the  land  contained  in  the 
deed  from  the  one  to  the  other.    Then  there  is  a  good  con- 
sideration for  the  conveyance,  a  sum  of  seventy-five  pounds 
being   paid  for  the   premises,  and  acknowledged  to  be 
received.    The  party  of  the  first  part,  Henry  Stacy,  then, 
in  the  words  of  the  deed,  doth  quit  claim  unto  the  said  party 
of  the  second  part,  and  his  heirs  and  assigns  for  ever,  all 
and  singular,  his  right  and  title  to  that  certain  parcel  or  tract 
of  land,  (the  premises  in  dispute,)  to  have  and  to  hold  unto  the 
said  party  of  the  second  part,  and  his  heirs  and  assigns,  to 
his  and  their  sole  and  only  use  for  ever.    Then  there  is  a 
covenant  that  the  party  of  the  second  part  may  enter  into  the 
possession  without  hinderance  or  molestation  from  the  party 
of  the  first  part,  and  that  the  party  of  the  first  part  will  exe- 
cute such  further  assurances  of  the  said  land  as  may  be 
requisite,  and  that  no  act  has  been  done  by  the  party  of  the 
first  part  to  encumber  the  said  lands,  and  further  the  said 
party  of  the  first  part  releases  and  quits  claim  to  the  said 
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party  of  the  second  part  all  his  claim  upon  the  said  land, 
without  recourse,  &c. 

Now  from  the  fact  of  the  grantor  releasing  to  the  grantee 
all  his  interest  in  the  said  land,  though  without  recourse 
upon  him,  to  hold  to  the  grantee  and  his  heirs  and  assigns 
for  ever,  to  his  and  their  sole  use  and  benefit,  we  must,  I 
think,  consider  the  instrument  as  a  bargain  and  sale  by 
Stacy  of  all  his  interest  in  that  land,  and  if  that  interest 
was  a  fee  simple,  then  that  the  fee  simple  under  that  deed 
passed  to  Garrow,  the  grantee  therein.  That  was  evidently 
the  intention  of  the  parties,  but  the  grantor  for  some  reason 
seems  to  have  been  very  cautious  in  making  himself  liable 
for  the  validity  of  the  title.  It  seems  to  have  been  inti- 
mated that  the  deed  from  Dillabough,  the  defendant,  which 
undoubtedly  conveys  the  fee  simple,  was  intended  merely  as 
a  mortgage,  to  be  redeemed  at  some  future  period  on  pay- 
ment of  a  certain  sum  of  money,  but  the  witness  who  saw 
the  deed  executed,  and  who  proved  it  at  the  trial,  said  that 
he  did  not  understand  that  the  land  was  liable  to  be  redeemed. 
Be  that  as  it  may,  the  defendant  upon  the  evidence  adduced 
at  the  trial  does  not  appear  entitled  to  dispute  his  own 
deed  to  Stacy  on  the  ground  that  Stacy's  deed  to  Garrow 
is  defective. 

If  he  still  claims  any  interest  in  the  property  in  the  face 
of  his  own  deed,  his  only  remedy,  if  he  has  any  in  the  face 
of  his  own  deed,  is  in  Chancery. 

Burns,  J. — When  the  legislature,  by  statute  14  &  15  Vic, 
ch.  7,  enacted  that  all  corporeal  tenements  and  hereditaments 
should,  as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery,  a 
great  step  was  gained  towards  a  more  liberal  construction  of 
the  various  instruments  by  which  parties  transferred  land 
and  their  estates  therein  to  each  other.  No  one  can  fail  to 
see,  upon  reading  the  deed  in  this  case,  that  the  intention  on 
the  one  side  was  to  sell  and  on  the  other  to  purchase  the 
land  mentioned.  The  deed  commences  by  saying  that  it  is 
made  in  pursuance  of  the  act  to  facilitate  the  conveyance 
of  real  property. 
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The  grantor  has  used  not  only  the  word  "quit  claim,"  but 
also  the  word  "release."  He  says  he  releases  and  quits 
claim  to  the  party  of  the  second  part  all  his  claim  upon  the 
lands  mentioned,  with  all  hjs  right  and  title  thereto,  and  the 
party  of  the  second  part  is  to  have  and  to  hold  the  same 
unto  him,  his  heirs  and  assigns  for  ever,  in  consideration  of 
£75  paid  to  the  grantor. 

It  is  not  necessary  to  use  the  word  grant  in  order  that 
the  deed  may  operate  as  such.  In  Shove  v.  Pincke,  (5  T.  R. 
124,)  the  words  limit  and  appoint  were  held  to  operate  as  a 
grant,  the  intention  of  the  parties  being  that  the  deed  should 
operate  as  an  appointment  to  uses. 

In  Roe  V.  Tranmer,  (2  Wils.  75)  Willes,  C.  J.,  says  this  : 
"Although  formerly,  according  to  some  of  the  old  cases,  the 
mode  or  form  of  a  conveyance  was  held  material,  yet  in 
later  times,  where  the  intent  appears  that  the  land  shall  pass 
it  has  been  ruled  otherwise,  and  certainly  it  is  more  consid- 
erable to  make  the  intent  good  in  passing  the  estate,  if  by 
any  legal  means  it  may  be  done,  than  by  considering  the 
manner  of  passing  it  to  disappoint  the  intent  and  principal 
thing,  which  was  to  pass  the  land." 

Here  we  have,  after  the  habendum,  a  covenant  that  the 
party  of  the  second  part  may  take  possession  of  the  land. 
Also  a  covenant  for  further  assurance  by  the  grantor,  and 
also  a  covenant  that  the  grantor  hath  not  encumbered  the 
lands. 

All  these  prove  that  the  intention  of  the  grantor  was  to 
part  with  the  estate  in  fee,  which  it  was  proved  he  had  in 
the  lands,  and  to  transfer  the  same  to  the  person  who  con- 
veyed to  the  plaintiff. 

Hagarty,  J.,  concurred. 

Judgment  for  the  plaintiff. 
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Clark  v.  Morrell  et  al. 

Sale  under  execution — Purchase  by  assignee  of  judgment — Fraud — Question 
for  the  fury. 

In  an  interpleader  issue  the  plaintilF  claimed  as  purchaser  at  shorifiF's 
sale,  under  an  execution  issued  upon  a  judgment  of  which  he  was  the 
assignee,  the  defendant  under  a  subsequent  execution.  Tlie  bona  fides 
of  the  judgment,  and  the  assignment  thereof  to  the  plaintiff,  were  not 
disputed,  and  it  was  proved  that  the  goods  had  been  regularly  sold  under 
the  fi.  fa.  upon  it  to  the  plaintiff.  It  appeared,  however,  that  the  execu- 
tion debtor  had  been  a  party  to  the  notes  given  by  the  plaintiff  for  a 
portion  of  the  purchase  money  of  the  original  judgment,  and  that  since 
the  sale  he  had  remained  as  before  in  possession  of  the  household  furni- 
ture. The  jury  were  told  that  if  the  object  of  the  sale  was  to  prevent 
other  creditors  from  enforcing  their  claims,  it  would  be  void. 

Held,  a  misdirection,  and  that  it  should  have  been  left  to  them  to  say 
(as  in  Graham  v.  Furber,  14  C.  B.  414)  whether  the  sale  to  the  plaintiff 
was  bona  fide,  for  the  purpose  of  relieving  the  execution  debtor  from  the 
necessity  of  a  forced  sale  of  his  good?,  or  for  the  mere  purpose  of  pro- 
tecting them  from  the  claims  of  other  creditors,  in  which  latter  case  it 
would  be  fraudulent  and  void. 

Appeal  from  the  county  court  of  the  county  of  Perth. 

This  was  an  interpleader  issue,  to  try  the  right  to  certain 
goods  seized  by  the  sheriff  under  an  alias  fi.  fia.^  at  the  suit 
of  the  defendantv'5,  against  one  Dariom  Thompson  Bailey. 

The  plaintiff  claimed  as  purchaser  at  sheriff's  sale,  under 
an  execution  against  Bailey,  issued  at  the  suit  of  Messrs. 
Bryce  &  Co.,  upon  a  judgment,  of  which  he,  the  plaintiff, 
was  assignee. 

The  defendants  contended  that  this  sale  was  fraudulent  as 
against  them. 

At  the  trial,  the  judgment,  Bryce  &  Co.  v.  Bailey,  and 
i\iQ  fi.fa.  thereon,  were  proved,  and  the  assignment  thereof 
to  the  plaintiff  was  admitted. 

The  judgment  was  entered  on  the  2nd  of  June,  1859,  and 
fi.  fa.  issued  on  the  same  day,  endorsed  to  levy  £1071 
18s.  4d.  for  debt,  and  <£13  17s.  Id.  for  costs,  &c.  The 
assignment  to  the  plaintiff  bore  date  the  12th  of  October, 
1859,  being  for  a  consideration  expressed  of  £1085  15s.  5d. 

The  following  evidence  and  charge  were  then  given,  and 
objections  taken,  as  reported  by  the  learned  judge  : 

J.  Hossie. — Is  deputy  sheriff.  On  the  5th  of  November, 
1859,  sold  on  this  execution  the  goods  mentioned  in  the 
schedule  of  sale  produced :  the  price  was  a  good  one,  12s. 
6d.  in  the  £ :  sale  conducted  properly :  has  seen  the  fur- 
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niture :  the  price  is  fair :  all  bought  by  plaintiff  through 
Mr.  Carrall :  sale  realised,  for  the  goods  X518  5s.,  in 
notes  handed  over  as  cash  $1135:  received  in  sheriff's 
office  on  the  4th  of  June,  1859.  J.  Leys  is  plaintiffs' 
attorney  on  that ^. /a.  Sale  at  Bailey's  store:  Clark  not 
there :  on  Ontario  street,  Stratford :  all  was  put  up  in 
block,  and  sold  for  12s.  6d.  in  the  £ :  household  furniture 
not  there :  it  was  in  a  house  on  Albert  street:  did  not  go 
there  to  sell,  sold  at  store  :  they  were  in  Bailey's  possession, 
and  witness  never  handed  over  to  any  one:  sheriff 's  fees, 
$96,  paid  by  Carrall  to  sheriff :  Bailey  handed  the  witness 
the  notes  to  sell :  Clark  had  executions  against  Bailey,  before 
and  after  sale:  on  the  24:th  of  December,  1858,  had  one  v. 
Bailey  and  others,  at  suit  of  Bennett,  for  $232,  and  one  on 
the  12th  of  May,  1858,  Alwood  et  al.  v.  Bailey,  £61,  both 
satisfied :  September  23rd,  White  et  al.  v.  Bailey,  satisfied 
by  defendant  before  sale.  In  Brice's  suit,  =£31  7s.  9d., 
paid,  nulla  bona  for  residue :  Insurance  Co.  v.  Bailey, 
received  October  25,  1859,  £48  18s.  8d.,  returned  nulla 
bona:  Young  v.  Bailey,  November  18,  1859,  jG54  5s.  8d., 
not  paid :  Morrell  et  al.  v.  Bailey,  received  December 
9, 1859,  amount,  X62  12s.  8d.,  not  paid:  Brice  v.  Bailey,  30th 
October,  1860,  <£32  19s.  lOd  ,  not  paid;  Morrell  v.  Bailey, 
alias  fi.  fa.,  October  11th,  1861,  £66  2s.  lOd.,  not  paid: 
on  this  accrues  the  interpleader.  A  keg  of  spice  in  the 
hands  of  Bailey  is  not  claimed  by  Clark,  so  states  his 
attorney  now. 

M.  Eossie. — Is  clerk  to  sheriff.  Seized  in  Morrell  v.  Bailey, 
goods  on  the  14th  of  October  last :  the  goods  in  schedule 
I  now  hold  :  Mr.  Clark  claims  the  goods  in  schedule. 

J.  A.  Carrall — Attended  the  sale  :  bought  for  Clark  :  has 
often  seen  the  household  furniture,  most  of  these  articles 
are  known  to  witness :  paid  no  money  at  sale :  bought  for 
the  plaintiff :  cannot  say  what  Clark  paid  for  original  judg- 
ment :  got  no  notes  from  Bailey  to  collect  and  pay  this 
judgment:  paid  the  sheriff's  fees  out  of  Clark's  money. 
Goods  since  removed  by  Bailey  to  another  house  of  his 
wife.  / 

Defendant  objects  that  the  goods  are  not  sufficiently 
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identified  as  those  sold :  that  no  delivery  made,  and  no  bill 
of  sale  registered.  I  rule  that  the  goods  are  identified : 
that  delivery  of  part  is  a  delivery  of  the  whole  ;  and  that  no 
registry  is  necessary. 

D,  T.  Bailey. — There  was  a  judgment  against  witness  at 
the  suit  of  Bryce  &  Co.  for  about  JCllOO  :  Bryce  assigned  it  to 
the  plaintiff:  thinks  plaintiff  paid  X750,  or  near  that,  part 
cash,  about  $1000,  and  the  difference  was  paid  by  two  notes, 
(he  thinks  so,)  of  a  thousand  dollars  each,  one  made  by  wit- 
ness to  Clark's  order,  and  the  other-  by  Clark  to  witness' 
order  :  thinks  those  notes  are  paid :  Clark  got  no  notes 
from  witness  to  pay  those  notes  with :  Clark  sent  $300, 
and  the  balance  was  paid  out  of  collections  made  out  of  the 
stock  bought :  had  some  accounts  :  second  note  renewed  by 
payment  of  $600 :  both  have  been  paid  by  proceeds  of 
estate  except  $300 :  no  surplus  of  the  estate  or  notes  is  to 
come  back  to  the  witness.  Witness'  brother  took  charge  of 
and  sold  the  goods  in  store.  The  furniture  has  remained 
with  witness  ever  since  the  sale,  and  is  now  used  as  before 
sale.  Have  removed  to  another  house  and  taken  furniture 
with  witness  :  I  pay  no  rent  for  it :  never  any  thing  said 
about  pay :  no  agreement  when  Clark  was  to  have  it :  no 
agreement  to  pay  for  any  injury  to  it.  Plaintiff  has  col- 
lected some  rents  for  witness'  wife  at  Goderich,  say  some 
$30  :  has  paid  some  taxes.  Clark  is  witness'  wife's  uncle. 
Told  Alister  Clark,  plaintiff's  brother,  that  he  was  in  great 
difficulty,  and  wished  to  have  matters  settled :  advised  in 
October,  1859.  Owed  Clarkston  &  Co.,  $38  ».40 :  paid  to 
Granger  &  Cooney,  $79,  to  Young,  $194 :  in  September, 
paid  to  Clarkston,  $380.  Thinks  when  judgment  was  as- 
signed to  Clark  witness  owed,  say  $2000,  besides  Bryce  & 
Co.  Was  anxious  to  have  property  make  as  much  as  pos- 
sible, for  the  benefit  of  creditors.  The  goods  now  in  dis- 
pute are  the  same  as  those  sold  :  allspice  is  not  Clark's, 
worth  $2. 

I  shall  leave  it  to  the  jury  to  say  whether  the  sale  under 
Bryce's  judgment  was  not  a  collusion  between  Clark  and 
Bailey  to  prevent  other  creditors  from  enforcing  their  claims, 
or  rather  that  Mr.  Clark  might  favour  Bailey.    I  shall  tell 
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them  that,  taking  into  consideration  the  manner  of  those 
transactions,  and  that  the  property  always  was  left  with 
Bailey,  and  the  assistance  Bailey  rendered  Clark  to  pay  for 
the  judgment,  is  a  strong  presumption  that  Bailey  did,  with 
the  assent  or  concurrence  of  Clark,  bring  about  that  sale  to 
prevent  other  creditors  getting  their  claims,  or  to  protect 
Bailey's  furniture  in  his  possession. 

Verdict  for  defendants,  and  say  that  under  the  evidence 
the  parties  committed  a  fraud. 

At  the  trial,  the  plaintiff's  counsel  objected  to  my  telling 
the  jury  that  from  the  evidence  I  inferred  that  Bailey  and 
Clark  put  their  heads  together  for  the  purpose  of  having  a 
sale,  with  the  view  of  keeping  off  other  creditors,  and  if  so 
the  sale  was  void  ;  see  Twyne's  case,  1  Smith  L.  C,  page 
42 ;  Wood  V.  Dixie,  7  Q.  B.  892.  He  contends  that  the 
fact  of  its  being  a  sheriff's  sale  rebuts  the  presumption  of 
fraud,  although  the  judgment  debtor  has  remained  in  pos- 
session :  that  the  evidence  goes  to  shew  that  the  object  of 
the  sale  was  to  pay  a  just  debt,  and  to  prevent  the  goods 
from  being  sacrificed,  which  was  perfectly  legal ;  and  the 
fact  of  the  plaintiff  allowing  the  judgment  debtor  to  use  a 
portion  of  the  goods,  would  not  make  them  liable  to  be 
seized  on  another  execution,  Williams  v.  McDonald,  7  U.  C. 
E.  381. 

J.  A.  Carrall,  for  the  plaintiffs,  afterwards  moved  in  the 
court  below  for  a  new  trial,  for  misdirection,  in  directing 
the  jury  that  if  the  goods  were  sold  for  the  purpose  of 
keeping  off  other  creditors  the  sale  to  the  plaintiff  was 
fraudulent  and  void,  when  from  the  evidence  it  appeared 
that  the  sale  to  the  plaintiff  was  for  the  purpose  of  pre- 
venting the  goods  from  being  sacrificed. 

The  rule  was  refused,  and  the  plaintiff  thereupon  appealed. 

Christopher  Rohinson^  for  the  appellant,  cited  Hall  v. 
Kissock,  11  U.  C.  R.  9;  Williams  v.  McDonald,  7  U.  C.  B. 
381 ;  Wood  v.  Dixie,  7  Q.  B.  892. 

Adam  Crooks,  contra,  cited  Graham  v.  Furber,  14  C.  B. 
410;  McMaster  v.  Clare,  7  Grant  Chy.  Bep.  559;  Corlett 
V.  Radcliffe,  4  L.  T.  Bep.  N.  S.  1. 
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McLean,  C.  J. — There  is  no  doubt  that  the  charge  given 
by  the  learned  judge  of  the  county  court  was  quite  too  broad, 
for  he  told  the  jury  that,  though  the  transaction  between  the 
plaintiff  and  Bailey,  as  to  the  sale  of  Bailey's  property  on 
the  execution  of  Bryce,  McMurrich  &  Co.,  was  hond  fide 
for  the  purpose  of  preventing  a  forced  sale  of  Bailey's  goods, 
yet  if  it  had  the  effect  of  delaying  other  creditors  it  must 
be  regarded  as  fraudulent  and  void,  and  in  that  case  the 
plaintiff  would  be  entitled  to  a  verdict. 

The  charge  of  Mr.  Justice  Cresswell  in  the  case  of  Grraham 
V.  Furber,  reported  in  14  C.  B.  414,  a  case  somewhat 
similar,  was  upheld  by  the  court,  and  in  that  case  the 
learned  judge  left  it  to  the  jury  to  say  whether  the  sale  to 
the  defendant  was  hond  fide  for  the  purpose  of  relieving 
Barugh,  the  former  proprietor,  from  the  necessity  of  a 
forced  sale  of  his  goods  under  execution,  or  for  the  mere 
purpose  of  protecting  them  from  the  claims  of  other  credi- 
tors, in  which  latter  case  he  told  them  it  would  be  a  fraudu- 
lent and  void  transaction,  and  an  act  of  bankruptcy.  It  is 
undoubtedly  a  question  for  the  jury,  whether  the  purchase 
of  Bailey's  goods  by  the  plaintiff,  and  the  transfer  of  them 
by  the  sheriff,  was  a  hond  fide  transaction  to  prevent  a  forced 
sale  of  the  goods.  If  it  was,  the  transaction  was  legal,  and 
though  there  might  be  other  executions  which  might  be  de- 
layed, that  would  not  render  the  transaction  illegal,  for  they 
must  necessarily  be  delayed  if  all  the  goods  were  sold  on 
Bryce's  prior  execution,  as  they  were,  by  the  sheriff,  and 
for  a  sum  equal  to  their  full  value.  The  case  of  Wood  v. 
Dixie,  (T  Q.  B.  892,)  establishes  that  a  sale  of  property  for 
good  consideration  is  not,  either  at  common  law  or  under 
the  statute  13  Eliz.,  ch.  5,  fraudulent  and  void,  merely 
because  it  is  made  with  the  intention  to  defeat  the  expected 
execution  of  a  judgment  creditor. 

I  think  that  the  decision  of  the  judge  in  the  county  court 
must  be  reversed,  and  that  the  case  must  be  submitted  to 
another  jury,  for  the  purpose  of  enabling  the  judge  to  direct 
the  jury  in  accordance  with  the  direction  of  Mr.  Justice 
Cresswell,  in  the  case  of  Graham  v.  Furber.  Costs  to  abide 
the  event. 
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Hagarty,  J. — The  rule  laid  down  in  the  Privy  Council, 
in  Corlett  v.  Radcliffe,  (4  L.  T.  Rep.  K  S.  1,)  is  this : 
"  Each  case  must  depend  upon  its  own  circumstances,  and  in 
all  the  question  is  one  of  fact,  whether  the  transaction  is 
bond  fide,  or  was  a  contrivance  to  defraud  creditors.  It 
may,  however,  be  stated  generally,  that  a  deed  is  void 
against  creditors  when  the  debtor  is  in  a  state  of  insolvency, 
or  when  the  elfect  of  the  deed  is  to  leave  the  debtor  without 
the  means  of  paying  his  present  debts.  If  this  is  the  con- 
dition of  the  debtor,  or  the  consequence  of  his  acts,  it  is 
not  sufficient  to  render  a  deed  valid  that  it  should  be  made 
upon  good  consideration." 

This  was  a  very  peculiar  case  of  a  settlement  of  an  estate 
by  a  man  notoriously  insolvent,  kept  secret  for  some  time, 
and  many  acts  done  of  a  suspicious  nature. 

In  Graham  v.  Furber,  (14  C.  B.  412,)  a  case  not  unlike 
the  present.  Sir  C.  CrmweZMirected  the  jury  to  find  whether 
the  sale  to  defendant  was  hond  fide  for  the  purpose  of  re- 
lieving the  execution  debtor  from  the  necessity  of  a  forced 
sale  of  his  goods  under  the  executions,  or  for  the  mere  pur- 
pose of  protecting  them  from  the  claims  of  other  creditors, 
in  which  latter  case  he  told  them  it  would  be  a  fraudulent 
and  void  transaction.  This  was  held  on  motion  to  be  a  right 
direction. 

Had  the  case  before  us  been  so  left  to  the  jury,  and  they 
had  found,  as  here,  for  defendants,  I  should  perhaps  not 
have  felt  warranted  in  interfering  on  appeal. 

The  case  last  cited  is  rather  against  the  plaintiff's  right 
to  recover  here,  but  as  the  charge  of  the  learned  judge  below 
does  not,  as  reported  to  us,  lay  down  the  rule  of  law  to  the 
jury  in  the  clear  alternative  terms  in  which  I  think  it  should 
have  been  left,  as  in  14  C.  B.,  I  am  in  favour  of  allowing 
the  appeal,  and  directing  a  new  trial^  with  costs  to  abide 
the  event. 

Burns,  J.,  concurred. 

;  Appeal  allowed. 
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The  Commercial  Bank  of  Canada  v.  Woodruff  et  al. 
Executors  of  Zimmerman. 

The  same  Plaintiffs  v.  The  same  Defendants  and 
David  Roblin. 

Executors — Power  of  one  to  confess  judgment — Consol.  Stats.  U.  C,  ch.  42, 
sees.  23,  28 — Construction  of. 

One  of  several  executors  has  no  power  to  bind  the  others  by  giving  a  cog- 
novit, and  where  judgment  had  been  entered  on  such  a  confession  it  was 
set  aside  as  against  all. 

The  drawer  of  a  bill  accepted  by  the  testator  having  joined  in  a  confes- 
sion thus  given,  the  court  refused  to  set  a«ide  the  judgment  as  against 
him. 

Qucere,  whether  the  Consol.  Stats.  U.  C,  ch.  42,  sees.  23,  28,  authorises  the 
drawer  of  a  bill  to  be  sued  in  the  same  action  with  the  executors  of  the 
testator. 

Judgment  in  each  of  these  actions  was  obtained  upon  cog- 
novit, given  on  tbe  2nd  of  Jnne,  1857. 

There  had  been  no  process  issued  in  either  case.  Both 
judgments  were  entered  on  the  19th  of  June,  1857. 

The  judgment  against  the  executors  of  Zimmerman  and 
Roblin  was  for  X1009  18s.  4d.  damages,  and  £S  14s.  2d. 
costs.  Tbe  judgment  against  the  executors  alone  was  for 
£2102:  7^^  81.  -aniages,  and  £o  14s.  2d.  costs. 

Iii  both  r  ,  lUr  judgment  was  de  bonis  testatoris  for  the 
(i,  : .  r  ii?/t.-  .  t<  bonis  proprtis  fur  tbe  costs. 

Tbeve  were  fo'j.-  executors  who  proved  the  will  of  Zim- 
merman and  acted  as  executors,  namely,  Joseph  A.  Wood- 
ruff, Richard  Miller,  John  L.  Ranney,  and  Richard  Wood- 
ruff; but  the  last  three  only  acted  by  joining  in  execution  of 
deeds  or  other  documents  when  required.  Joseph  A.  Wood- 
ruff was  the  manna-irig  executor,  who  employed  himself 
wholly  in  superintending  and  settling  the  aft'aii  s  of  the  estate. 

The  cognovits  on  which  these  judgments  were  entered  were 
signed  thus:  " Joseph  A.  Woodruff,  for  self  and  co-exec- 
utors." It  was  sworn  that  tbe  three  other  executors  had 
no  knowledge  at  the  time  of  the  confessions  being  given  : 
that  they  had  not  even  heard  of  these  claims  on  the  estate : 
that  Ranney  and  Richard  Woodruff  knew  nothing  of  such 
judgments  being  entered  till  very  lately;  that  Miller  was 
told  of  them  by  Joseph  A.  Woodruff  some  months  after 
they  were  entered,  and  expressed  to  him  his  disapprobation 
of  his  having  given  a  confession  in  the  name  of  any  of  the 
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executors  but  himself,  telling  him  that  neither  he  nor  the 
others  were  legally  bound  by  them,  and  that  the  proceeding 
was  illegal. 

Joseph  A.  Vroodruff  swore  that  he  wns  not  aware  that  an 
executor  could  not  give  a  cognovit  that  would  bind  his  co-ex- 
excutors  as  well  as  himself.  He  admitted  that  hv^  did  not 
obtain  the  sanction  of  the  executors  before  or  at  the  time, 
and. that  none  of  tiiem  ever  ratified  his  act  in  g'.^  ing  these 
confessions :  that  he  gave  the  confessions  because  the  plain- 
tiff's  attorney  requested  him  to  do  so,  and  because  tiiey  were 
both  satisfi' d  at  the  time  that  the  real  estate  of  Zimmerman 
would  be  amply  suflficient  to  pay  all  claims  upon  it. 

It  wus  sworn  that  on  all  other  occasions  when  confessions 
had  been  given  to  the  creditors  of  that  estate,  they  had  been 
signed  by  all  the  executors  in  person.  There  seemed  no  rea- 
son to  think  that  there  was  intended  concealment  upon  the 
part  of  Joseph  A.  Woodruff. 

Zimmerman's  estate  having  very  large  claims  against  it, 
there  seemed  to  be  doubt  whether  all  the  debts  would  be  paid, 
and  the  plaintiffs  in  these  two  judgments  had  informed  the 
executors  that  they  held  them  all  individually  responsible 
for  the  amount  of  the  judgments  confessed,  on  the  ground 
that  the  confessions  amounted  in  law  to  an  admission  of 
assets. 

In  Michaelmas  Term,  Richards^  Q.  C,  obtained  a  rule  on 
the  plaintiffs,  in  the  case  against  the  executors  alone,  to  shew 
cause  why  the  confession  of  judgment,  and  the  judgment, 
and  the  subsequent  proceedings,  or  the  confession  so  far  as 
it  related  to  Miller  and  Richard  Woodruff,  or  so  far  as  it 
related  to  Richard  Woodruff,  or  the  execution  of  the  said 
confession  on  behalf  of  Miller  and  Richard  Woodruff,  or 
on  behalf  of  Richard  Woodruff ;  and  the  judgment  and  sub- 
sequent proceedings,  or  so  far  as  they  related  to  Miller  and 
Richard  Woodruff,  or  to  Richard  Woodruff,  should  not  be 
set  aside ;  or  why  the  judgment,  and  all  proceedings  thereon, 
or  the  judgment  and  proceedings  so  far  as  they  related  to 
Miller  and  Richard  Woodruff,  or  to  Richard  Woodruff, 
should  not  be  set  aside,  on  the  following  grounds : — because 
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the  confession  was  not  signed  or  executed  by  any  of  the 
executors  but  Joseph  Woodruff,  nor  by  any  person  author- 
ised by  any  of  such  other  executors,  and  because  Joseph  A. 
Woodruff  had  no  power  or  authority  by  law  or  otherwise 
from  the  said  Richard  Woodruff,  or  said  Richard  Miller,  or 
said  John  L.  Ranney,  to  execute  the  confession  for  them  or 
either  of  them,  and  because  the  confession  was  signed  with- 
out the  consent,  knowledge,  or  approbation  of  Richard 
Woodruff,  or  Miller,  or  Ranney,  and  therefore  did  not 
authorise  the  judgment  against  Miller,  Richard  Woodruff,  or 
Ranney,  and  did  not  warrant  the  entering  of  the  said  judg- 
ment against  any  of  the  defendants. 

In  the  case  of  the  Commercial  Bank  against  the  executors 
of  Zimmerman  and  Roblin,  a  rule  was  obtained,  as  in  the 
other  case,  to  set  aside  the  confession  and  judgment  wholly, 
or  as  against  Miller,  Richard  Woodruff,  and  Ranney,  or 
against  all  but  the  defendant  Roblin,  on  the  same  exceptions 
(in  part)  as  were  made  the  grounds  of  moving  in  the  other 
case,  and  on  other  grounds  peculiar  to  this  case,  namely, 
that  four  of  the  defendants  being  sued  in  a  representative 
capacity  as  executors  of  Zimmerman,  and  the  other  defend- 
ant, Roblin,  being  sued  as  personally  liable  in  his  individual 
capacity,  the  confession  purporting  to  be  executed  by,  for, 
and  on  behalf  of  all  the  above  named  defendants,  could  not 
support  the  judgment ;  and  that  there  was  no  authority  for 
joining  all  the  defendants  in  one  action. 

The  action  against  the  executors  and  the  defendant  Rob- 
lin was  upon  a  bill  of  exchange  drawn  by  Roblin  upon  the 
testator,  Zimmerman,  in  favour  of  the  drawer,  or  order,  and 
endorsed  to  the  plaintiff,  which  Zimmerman  accepted. 

The  confessions  were  in  the  ordinary  form  in  use  in  in- 
dividual cases,  and  contained  the  usual  undertaking  not  to 
bring  error,  &c. 

.Adam  Crool<:8  shewed  cause,  and  cited  ConsoL  StatS* 
U.  C,  ch.  42,  p.  446  ;  Buron  v.  Denman,  2  Ex.  16T ;  Hase* 
ler  V.  Lemoyne,  5  0.  B.  N.  S.  530 ;  Ex  parte  Skinner  et 
al.,  1  Dca.  &  Ch.  403;  Story  on  Agency,  sec.  253,  et 
sequ. 
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Bichards,  Q.  C,  in  support  of  the  rules,  cited  Elwell  v. 
Quash  et  al.  1  Str.  20 ;  1  Chittj,  708,  note  a. 

Burns,  J. — This  case  having  been  argued,  during  the  last 
term,  before  the  late  Chief  Justice  of  this  court  and  myself, 
I  am  about  to  read  the  judgment  prepared  by  him,  in  which 
I  fully  concur. 

As  regards  the  case  against  the  executors  alone,  the  sin- 
gle question  is  whether  the  confession  and  judgment,  and  all 
proceedings  under  it,  should  be  wholly  set  aside,  or  set  aside 
as  against  all  the  executors  except  Joseph  A.  Woodruff,  on 
the  ground  of  want  of  assent  or  knowledge  of  the  other 
executors,  and  his  inability  to  bind  them  without  such  assent 
or  knowledge. 

I  do  not  think  that  there  can  be  said  to  be  any  evidence 
of  a  recognition  by  any  of  the  other  three  executors  of 
Joseph  Woodruff's  act  in  confessing  judgment  in  their 
name. 

There  is  but  little  to  be  found  upon  the  question  whether 
one  of  several  executors  can  bind  his  co-executors  by  con- 
fessing judgment  in  their  name,  without  their  authority  or 
knowledge,  and  there  is  a  good  deal  of  contradiction  in  what 
is  said  about  it. 

In  Dyer  23  5.,  pi.  146,  it  is  said  in  the  marginal  note,  "  If 
one  executor  confess  the  action,  judgment  shall  be  given 
against  all;"  and  yet  in  the  same  note  it  is  laid  down  that 
"  if  one  executor  waste  the  goods  of  the  testator,  that  does 
not  make  the  others  liable  de  bonis propriis  mpons. devastavit.'' 
If  giving  a  confession  implies  an  admission  of  assets,  there 
seems  an  inconsistency  between  the  two  positions. 

In  Simpson  v.  Guttridge,  (1  Maddock,  616,)  Yice-Chan- 
cellor  Sir  Thomas  Plumer  said :  A  judgment  confessed  by 
one  executor  is  as  effectual  as  if  all  of  them  had  joined*'* 

On  the  other  hand,  in  Lepard  v.  Vernon,  (2  Ves.  & 
64,)  one  of  two  executors  gave  a  warrant  of  attorney  to  confess 
judgment  de  bonis  testatoris,  on  which  judgment  was  entered; 
Sir  William  G-rant,  M.  B.,  said  :  "  Upon  the  case  of  Elwell 
V.  Quash)  I  conceive  that  judgment  will  be  found  of  no 
avaiL" 
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The  case  of  Elwell  v.  Quash  et  al.,  (1  Str.  20,)  referred  to 
by  Sir  William  Grrant^  was  in  the  King's  Bench,  3,  Geo.  I., 
in  the  time  of  ParkeVy  Chief  Justice.  There  were  three 
executors.  One  gave  a  warrant  of  attorney  to  confess  judg- 
ment against  himself  and  his  co-executors,  on  which  judg- 
ment was  entered  against  all  the  executors  de  bonis  testatoris 
for  the  debt,  and  against  the  executor  who  gave  the  warrant 
de  bonis  propriis  for  the  costs.  On  motion  to  set  the  judg- 
ment aside  it  was  held  to  be  ill,  for  executors  may  plead 
different  pleas  ;  and  that  which  is  most  for  the  testator's  ad- 
vantage shall  be  received.  Baldwin  v.  Church,  was  referred 
to,  (10  Mod.  328,)  and  the  court  said  :  "  This  is  really 
estopping  the  others  from  saying  they  are  not  executors, 
and  being  without  their  knowledge,  it  may  be  subjecting 
them  to  a  devastavit  for  the  paying  of  other  debts ;  and  the 
judgment  was  set  aside.  I  infer  from  the  report  that  it  was 
set  aside  as  to  all,  i.e.,  in  toto,  not  as  to  two  executors 
only. 

Except  in  what  Sir  Thomas  Plumer  said,  (1  Maddock, 
616,)  I  do  not  find  that  the  propriety  of  that  decision  has 
been  denied  or  questioned. 

In  Toller  on  Executors,  359,  it  is  referred  to  as  law;  so  in 
Tidd's  Practice,  645  ;  Archbold's  Practice,  898,  904,  (9th 
edition ;)  and  in  Williams  on  Executors,  62,  1193,  the 
authority  of  Elwell  v.  Quash  et  al.  is  not  denied  or  question* 
ed,  though  the  dicta  to  the^  contrary  in  Dyer,  23  b,  note,  and 
in  Simpson  v.  Guttridge,  (1  Maddock  616,)  are  referred  to. 

If  Joseph  Woodruff  in  this  case  had  given  a  warrant  of 
attorney  authorising  judgment  to  be  confessed  in  the  name 
of  himself  and  his  co-executors,  and  without  the  sanction  of 
the  others,  I  think  the  judgment  entered  up  under  it  should 
be  set  aside,  and  that  the  warrant  of  attorney  should  be 
given  up  to  be  cancelled. 

This,  however,  is  not  exactly  such  a  case,  for  here  one  of 
the  executors  took  upon  him  to  confess  judgment  for  himself 
n  d  his  co-executors,  thinking,  as  appears^  that  there  was 
nothing  irregular  or  improper  in  it* 

Then,  not  to  notice  any  other  difference,  is  such  a  case 
clearly  within  the  authority  of  Elwell  v.  Quash  et  al.  ?  I 
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should  say  so,  for  it  comes  within  the  principle  and  reason- 
ing on  which  that  case  was  decided.  The  executors  had  all 
a  right  to  plead  separately  such  defence  as  they  thought 
proper,  and  if  the  judgment  stands  it  does  appear  that  they 
would  be  all  estopped  from  denying  a  devastavit^  as  the  con- 
fession would  be  taken  to  be  an  admission  of  assets. 

Then  it  is  said,  on  the  other  side,  that  the  other  executors 
placed  the  management  of  the  estate  in  the  hands  of  Joseph 
A.  Woodruff,  and  by  doing  so  gave  him  authority  as  such 
general  manager  to  bind  all  by  confessing  judgment.  But 
does  a  general  authority  to  act  for  the  others  in  settling  the 
affairs  of  the  estate  extend  beyond  what  is  necessary  for  get- 
ting in  and  administering  the  assets  in  the  common  course 
of  such  business  ?  I  should  think  not ;  and  it  is  sworn  that 
in  all  other  cases  in  which  confessions  had  been  given,  the 
confession  was  signed  by  all  the  executors  in  person. 

Then  have  the  three  other  executors,  or  either  of  them, 
by  their  conduct,  ratified  the  act  of  Joseph  Woodruff?  Mr. 
Miller  knew  of  the  judgment  a  few  months  afterwards,  and 
remonstrated  and  denied  Joseph  Woodruff 's  right  to  bind 
him,  or  any  one  but  himself ;  but  he  took  no  steps.  As 
regards  Ranney  and  Richard  Woodruff,  there  seems  to  be 
nothing  on  which  to  ground  an  inference  of  ratification  or 
acquiescence  on  their  part.  As  to  Mr.  Miller,  he  seems  to 
have  known  of  its  having  been  done  much  earlier  than  the 
others  did,  but  he  only  so  far  acquiesced  that  he  suffered  a 
long  time  to  elapse  before  moving  against  it,  apparently 
because  he  had  reason  to  tliink  that  the  only  object  was  to 
give  to  the  piaintiffs  a  judgment  that  would  bind  the  lands  of 
the  estate.  It  is  to  be  considered  that  in  a  case  of  this  kind 
a  plaintiff  whose  judgment  against  the  executors  of  an  estate 
was  irregularly  obtained,  might,  if  there  was  delay  in  mov- 
ing against  it,  be  placed  in  a  much  worse  situation  in  conse- 
quence of  such  delay. 

If  the  judgment  was  set  aside  against  all  but  Joseph  A. 
Woodruff,  or  against  all  but  him  and  Mr.  Miller,  the  plain- 
tiffs would  be  secure  against  any  loss  of  that  kind;  and  that 
could  be  done,  although  this  is  not  an  action  for  a  tort,  if 
the  reason  for  setting  aside  the  judgment  against  the  other 
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executors  was  something  applying  to  the  personal  status  of 
the  other  defendants,  rather  than  to  the  merits  of  the  case ; 
as,  for  instance,  on  a  plea  of  flene  administravit  by  several 
executors,  judgment  may  be  in  favour  of  one  or  more  execu- 
tors, and  against  others.  Baldwin  v.  Church,  (10  Mod.  323,) 
is  a  case  in  which  judgment  upon  demurrer  was  given  in 
favour  of  one  executor,  defendant,  and  against  others. 

But  in  Elwell  v.  Quash  and  others,  (1  Str.  20,)  which 
resembles  this,  the  judgment  seems  to  have  been  set  aside 
against  all  the  executors,  when  one  of  them  had  improperly 
given  a  warrant  of  attorney  to  confess  judgment  for  himself 
and  his  co-executors,  wit4iout  authority  from  them.  If  that 
precedent  be  followed,  this  judgment  should  be  set  aside  as  to 
all,  for  Mr.  Miller  must  stand  in  a  more  favourable  position 
than  the  executor  who  improperly  confessed  the  judgment. 

In  Hudson  v.  Hudson,  (1  Atk.  460,)  Lord  Hardwicke 
says:  "If  an  action  is  brought  against  joint  executors,  who 
plead  different  pleas,  some  books  say  that  plea  shall  be 
received  which  is  most  for  the  benefit  of  the  testator's  effects, 
and  this  shews  each  executor  may  plead  in  right  of  his  testa- 
tor.'' This  seems  to  make  it  right  in  such  a  case  to  set  aside 
a  judgment  signed  upon  a  confession  which  one  only  knew 
any  thing  of:  that  is,  right  as  regards  the  estate,  and  not 
merely  for  the  protection  of  the  other  executors  against  per- 
sonal liability,  for  each  should  have  an  opportunity  to  defend 
the  estate  against  the  demand  by  setting  up  such  defence  as 
he  might  think  proper. 

As  to  the  question  peculiar  to  the  case  against  the  execu- 
tors and  Roblin,  ch.  42,  of  the  Consolidated  Statutes  of 
Upper  Canada,  sees.  23,  28,  are  to  be  considered.  It  is  not 
within  the  letter  of  the  act  to  allow  the  drawer  of  a  bill  to 
be  sued  in  the  same  action  with  the  executors  of  the  acceptor^ 
which  is  this  case,  though  it  is  within  the  spirit  of  the  act, 
and  the  legislature,  if  they  had  thought  of  it,  would,  I  sup- 
pose, have  expressly  authorised  it. 

But  the  cognovit  contains  the  usual  stipulations  against 
bringing  error,  and  besides,  I  think  the  defendant,  who  has 
himself  given  a  confession,  should  not  be  assisted  by  any 
summary  interference  of  the  court  upon  a  ground  which  has 
nothing  to  do  with  the  merits,  if  there  be  any  thing  in  it. 
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The  judgment  against  the  executors  must  be  set  aside,  and 
that  against  the  executors  and  Roblin  set  aside  as  respects 
the  executors  only. 

Rules  accordingly. 


Cleveland  v.  Boice  et  al. 

Ejectment  by  lessee — Entry. 
A  lessee  may  maintain  ejectment  before  entry. 

The  plaintiff  claimed  under  a  lease  from  one  of  the  defendants,  H., 
dated  the  5th  of  February,  1862,  for  a  term  to  commence  upon  the  1st 
of  March  following.  The  defendant,  B.,  claimed  also  under  a  lease  from 
H.,  dated  the  19th  of  February,  1862,  and  it  was  admitted  that  he  had 
entered  before  the  1st  of  March,  and  still  held  possession.  Held,  that  the 
plaintiff  was  entitled  to  a  verdict  though  he  had  not  entered  under  his 
lease. 

Ejectment  for  village  lot  No.  10,  on  the  east  side  of 
Broadway  Street,  in  the  village  of  Tilsonburg,  in  the  county 
of  Oxford,  known  as  the  North  American  Hotel. 

The  plaintiff  claimed  under  a  lease  from  Sarah  Hewar, 
one  of  the  defendants,  bearing  date  the  5th  of  February, 
1862. 

The  defendant  Boice  also  claimed  under  a  lease  from 
Sarah  Hewar,  the  owner,  bearing  date  the  19th  of 
February,  1862 ;  and  the  defendant  Sarah  Hewar,  besides 
denying  the  title  of  the  plaintiff,  claimed  title  in  herself  as 
owner  of  the  land  in  fee  simple. 

At  the  trial,  at  Woodstock,  before  Cfwynne,  Q.  C,  (acting 
for  the  late  Chief  Justice  of  this  court,  under  Consol.  Stats. 
U.  C,  ch.  11,  sec.  3,)  a  lease  was  put  in  from  Sarah  Hewar  to 
the  plaintiff,  and  the  execution  admitted,  dated  the  5th  of 
February,  1862,  to  hold  from  the  1st  of  March,  1862,  for  one 
or  three  years,  as  the  lessee  should  require,  yielding  and  paying 
the  clear  yearly  rent  or  sum  of  ^50  in  each  and  every  year,  the 
first  payment  to  be  made  on  the  first  day  of  March  then  next, 
and  the  second  on  the  first  day  of  June  then  next,  the  residue 
to  be  paid  quarterly  thereafter.  The  lease  executed  by  the 
same  party,  Mrs.  Hewar,  to  the  defendant  Boice,  was  also 
produced  and  admitted;  and  it  was  further  admitted  that 
Boiccj  prior  to  the  1st  of  March,  1862,  had  entered  into 
76  vol.  XXI. 
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possession  of  the  premises,  and  continued  in  possession  at 
the  time  of  the  trial. 

The  plaintiff's  case  being  closed,  Beard,  for  the  de- 
fendants, contended  that  as  tho  plaintiff 's  lease  was  dated 
on.  the  5th  of  February,  the  term  to  commence  on  the  1st  of 
March,  no  estate  passed  by  it ;  and  that  defendant  Boice 
being  admitted  to  claim  under  a  lease  dated  the  19th  of 
February,  under  which  he  entered,  as  against  him  the  plain- 
tiff had  no  claim ;  and  on  these  objections  he  moved  for  a 
nonsuit. 

The  objections  were  overruled,  the  learned  Queen's 
Counsel  considering  that  Sarah  He  war,  and  the  defendant 
Boice,  as  claiming  through  her,  were  estopped  from  saying 
that  the  plaintiff  had  not  a  right  of  entry. 

The  defendants  then  called  several  witnesses,  apparently 
for  the  purpose  of  proving  that  some  imposition  had  been 
practised  by  the  plaintiff  in  procuring  a  lease  from  Mrs. 
Hewar,  and  that  the  terms  of  the  lease  w«re  different  from  and 
more  favourable  to  the  plaintiff  than  the  terms  which  he 
himself  said  he  had  offered  her  when  he  applied  for  a  lease. 
Upon  this  point,  however,  on  which  it  is  unnecessary  to 
report  the  evidence,  the  jury  found  for  the  plaintiff,  and  the 
court  refused  to  interfere. 

Beard  obtained  a  rule  to  shew  cause  why  the  verdict  for  the 
plaintiff  should  not  be  set  aside,  and  a  new  trial  had  between 
the  parties,  on  the  ground  that  the  learned  Queen's  Counsel 
who  tried  the  cause  misdirected  the  jury,  in  ruling  that  the 
plaintiff  could  maintain  ejectment  on  the  lease  produced  with- 
out having  entered  thereunder.  He  cited  Black  Com.  II.  144 ; 
Saffyn  v.  Adams,  Cro.  Jac.  60  ;  Lutwich  v.  Milton,  lb.  604; 
Wheeler  v.  Montefiore,  2  Q.  B.  133;  Doe  dem.  Rawlings  v. 
Walker,  5  B.  &  C.  111. 

D.  6r.  Miller  and  Anderson  shewed  cause,  and  cited  Doe 
dem.  Parsley  v.  Day,  2  Q.  B.  136 ;  Blatchford  v.  Cole,  5 
C.  B.  N.  S.  514  ;  Cole  on  Ejectment,  459. 

McLean,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  me  that  the  defendants'  counsel  has  rested 
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this  application  on  a  ground  "wliich  in  fact  does  not  exist, 
for  with  respect  to  the  misdirection  alleged,  it  is  clear  that 
there  was  no  direction  to  the  jury  on  the  subject.  A  motion 
for  a  nonsuit  was  made  on  the  ground  that  the  lease  to  the 
plaintiff  being  made  on  the  5th  February  to  commence  on 
the  1st  March,  and  the  plaintiff  never  having  entered  under 
it,  no  estate  was  conveyed  by  it,  and  the  plaintiff  could  not 
maintain  ejectment,  the  defendant  Boice  having  claimed  un- 
der a  lease  to  him  of  the  19th  February,  and  having  entered 
into  possession  under  it.  That  application  was  overruled, 
but  nothing  was  said  to  the  jury  respecting  it,  and  there 
could  be  no  misdirection  in  holding  that  the  plaintiff  could 
maintain  his  action  notwithstanding  the  objection  taken 
to  it. 

It  appears  to  us  that  the  charge  to  the  jury  and  their 
finding  are  wholly  unobjectionable,  and  that  the  ruling  on 
the  point  of  law  is  equally  correct. 

When  a  lease  is  executed  without  fraud,  and  for  a  good 
consideration,  the  lessor  parts  with  the  right  of  possession 
in  the  leased  premises  from  the  commencement  of  the  term, 
and  cannot  defeat  such  lease  by  granting  another  on  the 
mere  pretence  of  fraud.  Formerly  in  actions  of  ejectment 
it  was  necessary  to  have  a  consent  rule,  confessing  what  was 
all  a  fiction,  a  lease  made  by  the  plaintiff  and  the  entry  and 
ouster  from  the  premises  by  the  defendant ;  and  that  entry 
and  ouster  constituted  a  trespass,  for  which  the  action  was 
brought  as  well  as  to  recover  possession.  The  present  action 
of  ejectment  is  solely  an  action  relating  to  the  right  of  pos- 
session, and  requires  no  acknowledgment  of  entry  or  ouster  to 
enable  a  party  to  sustain  it.  If  the  plaintiff's  lease  Was 
valid,  it  gave  him  the  right  of  possession  of  the  premises 
from  the  first  of  March,  1862,  on  his  paying  the  rent  and 
performing  the  conditions  of  the  lease.  It  was  not  objected 
to  his  recovery  that  default  had  been  made  in  that  respect, 
but  the  lease  itself  was  disputed,  and  another  set  up  of  a 
subsequent  date  to  another  person,  as  if  the  last  lease  could 
supersede  the  former  during  the  existence  of  the  term. 

The  rule  must  be  discharged. 

Rule  discharged. 


612         queen's  bench,  easier  term,  25  VIC,  1862. 


Waydell  et  al.  v.  The  Provincial  Insurance  Company. 

Action  on  foreign  Judgment —  What  defences  may  he  set  up —  ^fhat  law  governs. 
23  Vic,  ch.  24. 

To  an  action  on  a  judgment  recovered  in  the  Supreme  Court  of  the  state  of 
New  York,  defendants  pleaded  that  the  judgment  was  on  a  policy  of  in- 
surance made  by  them  to  one  B.,  which  contained  a  provision  that  it 
should  be  void  in  case  of  being  assigned  without  their  previous  consent 
in  writing ;  and  that  they  never  consented  to  any  assignment  to  the  plain- 
tiffs, who  therefore  could  not  sue  thereon.  To  this  the  plaintiffs  replied, 
that  after  the  loss  on  the  policy  had  been  sustained,  B.  assigned  to  the 
plaintiffs  his  right  of  action  for  the  recovery  of  the  money  payable  there- 
for, and  the  said  B.  not  being  a  resident  of  the  state  of  New  York,  the 
plaintiffs,  in  accordance  with  the  laws  of  that  state,  sued  there  in  their 
own  names  as  such  assignees,  and  recovered  judgment,  as  by  the  laws  of 
said  state  they  had  a  right  to  do. 

Held,  on  demurrer,  a  good  replication,  for  defendants  by  their  acts  of 
incorporation  being  evidently  designed  to  carry  on  business  abroad,  and 
being  declared  liable  on  policies  issued  in  the  United  States  or  elsewhere, 
it  could  not  be  assumed  that  this  policy  was  made  in  Upper  Canada,  and 
if  made  in  the  state  of  New  York  the  law  there  would  govern. 
Per  Hagarty,  J. — The  assignment  of  the  right  of  action  after  the  loss  was 
not  a  breach  of  the  condition ;  and  the  right  of  the  plaintiffs  to  sue  in  their 
own  name  by  the  foreign  law  was  a  question  of  procedure,  on  which  that 
law  must  govern. 

In  another  plea  the  defendants  set  up  a  further  provision  in  the  policy,  that 
in  case  of  loss  the  same  would  be  paid  within  sixty  days  after  proof  and 
adjustment,  and  alleged  that  no  proof  or  adjustment  was  ever  made. 

The  plaintiffs  replied,  that  when  called  upon  to  pay  defendants  refused,  not 
for  the  want  of  such  proof  or  adjustment,  but  for  other  and  different 
reasons  alleged  in  writing :  that  they  thereby,  according  to  the  law  of 
New  York,  waived  the  condition  pleaded,  and  under  said  law  became 
liable,  and  said  judgment  was  recovered,  upon  proof  of  such  waiver,  with- 
out any  evidence  of  proof  or  adjustment. 

Held,  on  demurrer,  replication  bad,  for  as  the  same  defence  could  have 
been  pleaded  in  the  original  suit,  it  might,  under  23  Vic,  ch.  24,  be  set 
up  here ;  and  whether  the  condition  was  waived  or  performed  was  a 
matter  of  evidence  only,  on  which  our  law  must  prevail. 

The  plaintiffs  sued  on  a  judgment  alleged  to  have  been 
recovered  by  them  in  the  Supreme  Court  of  the  state  of 
New' York,  on  the  9th  of  May,  1860,  against  the  defendants, 
for  the  sum  of  $2947*08,  for  their  damages  which  they 
had  sustained  on  occasion  of  the  breach  of  a  certain  cove- 
nant then  lately  made  by  the  defendants,  as  also  the  sum 
of  $181*  13  for  their  costs  and  charges  by  them  about  their 
suit  in  that  behalf  expended.  They  alleged  that  the  judg- 
ment still  remained  in  full  force  and  unpaid,  and  that  defen- 
dants promised  to  pay  the  same,  but  had  not  done  so. 

Second  Plea. — That  the  said  judgment  in  the  declara- 
tion mentioned  was  recovered  by  the  plaintiffs  against 
the  defendants  in  the  said  Supreme  Court  on  a  certain 
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policy  of  insurance  made  by  the  defendants  on  the  21st 
of  November,  1854,  to  one  Joseph  Buckman,  for  losses 
alleged  to  have  been  sustained  on  the  subject  assured 
by  the  said  policy,  and  which  contained  the  -following, 
amongst  other  provisions,  namely,  that  the  said  policy 
should  and  would  be  void  in  case  of  its  being  assigned, 
transferred,  or  pledged,  without  the  previous  consent  in 
writing  of  the  defendants  ;  and  the  defendants  say  that  they 
never  made  or  entered  into  any  covenant  with  the  plaintiffs 
in  respect  of  the  said  policy,  or  the  subject  assured  thereby, 
nor  did  they  give  any  consent  in  writing  at  any  time  to  the 
assignment  of  the  said  policy  by  the  said  Joseph  Buckman 
to  the  plaintiffs,  nor  did  they  become  liable  in  any  manner 
to  the  plaintiffs  upon  or  in  respect  of  the  said  policy,  or 
the  subject  matter  assured  thereby,  nor  can  the  plaintiffs  sue 
thereon,  but  only  said  Joseph  Buckman,  if  any  one,  under 
any  circumstances. 

Fifth  plea. — The  defendants  say,  that  another  provision 
of  said  policy  was  and  is,  that  in  case  of  loss  under  said 
policy  the  same  would  be  paid  within  sixty  days  after  proof 
and  adjustment  thereof ;  and  that  proof  of  loss  under  the 
said  policy  of  insurance  in  the  said  first  plea  mentioned,  on 
which  the  said  judgment  was  recovered,  was  not  made  to  the 
defendants  at  any  time  before  the  commencement  of  the 
said  suit  in  the  said  Supreme  Court  in  which  the  said  judg- 
ment was  recovered,  nor  was  said  loss  ever  adjusted  as 
required  by  said  policy. 

Replication  to  the  second  plea,  that  after  the  losses  men- 
tioned in  the  said  plea  had  been  sustained,  the  said  Joseph 
Buckman  in  the  plea  mentioned  assigned  to  the  plaintiffs  his 
right  of  action  for  the  recovery  of  the  said  moneys  payable 
after  said  loss  by  said  defendants  in  pursuance  of  said 
policy.  And  the  said  Joseph  Buckman  not  being  at  the 
time  of  the  said  assignment,  nor  during  all  the  time  there- 
after until  nor  at  the  time  of  the  commencement  of  the 
action  in  which  said  judgment  w^as  obtained,  a  resident  of  or 
residing  in  said  state  of  New  York,  in  which  said  action  was 
brought,  the  plaintiffs  did,  under  and  by  virtue  of,  and  in 
pursuance  of,  the  said  laws  of  the  state  of  New  York,  one 
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of  the  United  States  of  North  America,  commence  an 
action  in  the  said  Supreme  Court  in  the  said  state,  in  their 
own  name  as  such  assignees,  for  the  recovery  of  the  said 
moneys ;  and  in  said  action,  as  such  assignees,  and  by 
virtue  of  their  rights  under  said  assignment,  recovered 
judgment  against  the  plaintiffs,  as  by  the  laws  of  the  said 
state  of  New  York  they  were  permitted  and  had  a  right 
to  do. 

Replication  to  tJte  fifth  plea,  that  the  defendants,  when 
called  upon  after  the  said  loss  to  pay  the  said  moneys,  and 
before  the  commencement  of  said  suit  in  said  Supreme 
Court,  did  not  refuse  to  pay  the  same  for  want  of  or  on 
account  of  the  absence  of  said  proof  and  adjustment,  but 
for  other  and  different  reasons  by  them,  the  defendants, 
then  in  writing  alleged.  And  the  plaintiffs  further  say, 
that  the  defendants  thereby,  under  and  according  to  the 
laws  of  the  said  state  of  New  York,  and  of  the  said  United 
States,  waived  the  said  condition  of  said  policy  in  said  fifth 
plea  mentioned,  and  discharged  the  plaintiffs  from  the  neces- 
sity of  fulfilling  the  same ;  and  the  plaintiffs  say  that  under 
and  according  to  the  said  laws  by  the  said  Supreme  Court 
administered,  and  by  which  it  was  governed,  the  said 
defendants  were  liable  upon  proof  of  such  waiver  to  pay 
said  moneys,  without  any  evidence  of  said  proof  or  adjust- 
ment, and  that  the  said  judgment  was  accordingly  recovered 
by  the  said  plaintiffs  against  said  defendants  upon  proper 
evidence  of  said  waiver. 

Demurrer  to  the  replication  to  the  second  plea — that  the 
said  policy  of  insurance  having  been  made  in  Upper  Canada, 
the  laws  of  Upper  Canada  must  guide  the  nature  and 
form  of  and  parties  to  actions,  and  that,  as  the  plaintiffs 
would  have  no  right  of  action  in  their  own  names  under 
said  policy,  the  defendants  are  entitled  to  set  up  that 
fact  as  a  defence ;  and  that  it  is  not  averred  nor  shewn 
that  the  said  assignment  in  the  replication  mentioned  was 
made  with  tho  knowledge  or  consent  of  the  defendants. 

Demurrer  to  the  replication  to  the  fifth  plea — that  tho 
defendants  are  by  law  permitted  to  offer  any  defence  to  an 
action  on  a  foreign  judgment  which  they  might  avail  them- 
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selves  of  in  an  action  upon  the  original  cause  of  action : 
that  the  facts  stated  in  the  fifth  plea  constitute  a  good 
defence  to  an  action  on  the  policy  therein  mentioned,  and 
the  omission  to  plead  that  defence  to  the  action  in  the 
foreign  country  cannot  prejudice  the  right  of  the  defendants 
to  plead  that  defence  to  this  action  on  the  judgment. 

Burns,  for  the  plaintiffs,  cited  Beemer  v.  The  Anchor  In- 
surance Co.,  16  U.  C.  R.  485 ;  Ellis  on  Insurance  143 ;  Brown 
V.  Hudson,  Tay.  Rep.  537;  Dascomb  v.  Heacocks,  lb.  606; 
^tna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  401 ;  Lumley  v.  Gye, 
14  Eng.  Rep.  442 ;  Morgan  v.  Couchman,  24  Eng.  Rep.  321 ; 
Outram  v.  Morewood,  3  East  346  ;  Carter  v.  James,  13  M. 
&  W.  137. 

McMichael,  contra,  cited  18  Vic,  ch.  213,  sec.  9  ;  O'Cal- 
laghan  v.  Marchioness  Thomond,  3  Taunt.  82,  84. 

McLean,  J. — In  setting  forth  grounds  of  demurrer  to  the 
second  plea,  the  defendants  appear  to  assume  that  the  policy 
of  insurance  was  made  in  Upper  Canada,  and  that  on  that 
account  no  action  can  be  brought  upon  it  except  such  as  is 
sustainable  under  the  laws  of  Upper  Canada,  and  therefore 
no  action  is  sustainable  by  the  plaintiffs  in  their  own  names, 
or  in  the  name  of  any  person  but  Joseph  Buckman,  to  whom 
the  policy  was  issued.  Now  it  is  no  where  stated  in  the 
pleadings  where  the  policy  was  made  or  issued.  The  dec- 
laration and  plea  and  replication  are  equally  silent  on  that 
head,  and  if  it  were  intended  to  rely  on  any  ground  of 
defence  arising  from  the  fact  of  the  policy  having  been  made 
in  Upper  Canada,  it  should  certainly  appear  in  the  pleadings 
somewhere,  but  we  cannot,  I  think,  assume,  as  the  defendants 
do,  that  it  was  made  or  issued  in  Upper  Canada. 

The  17th  section  of  the  charter  of  the  defendants,  12  Vic, 
ch.  167,  requires  that  all  policies  or  contracts  of  insurance 
issued  or  entered  into  by  the  defendants  shall  be  executed 
in  a  particular  manner  under  the  seal  of  the  company,  and 
being  so  executed  shall  be  deemed  valid  and  binding  upon 
the  company,  according  to  the  tenor  and  meaning  thereof. 
Then  in  the  16th  Vic,  ch.  69,  amending  the  charter,  by  sec 
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6  it  is  provided  that  all  parties  effecting  insurance  with  the 
said  company  through  any  accredited  agent  in  Lower 
Canada  may  proceed  at  law  against  the  company  for  the 
recovery  of  the  amount  insured,  or  in  any  matter  in  relation 
to  the  said  insurance,  in  any  court  of  competent  jurisdiction 
in  Lower  Canada ;  and  that  service  at  the  office  of  such  agent 
of  any  writ,  process,  or  proceeding  in  any  such  case,  or  on 
the  agent  personally,  shall  to  all  intents  and  purposes  be 
taken  and  considered  to  be  legal  service  upon  the  said 
company. 

Then,  again,  by  the  9th  section  of  the  act  18  Vic,  ch. 
213,  further  to  amend  the  charter,  it  is  stated  that  doubts 
may  arise  as  to  the  liability  of  the  said  company  on  policies 
issued  by  them  out  of  the  province  of  Canada,  either  in  the 
United  States  of  America  or  elsewhere  ;  and  it  is  declared 
that  the  said  policies,  wheresoever  issued,  shall  have  a  like 
force  and  effect  as  if  issued  in  this  province,  and  shall  be  to  all 
intents  and  purposes  as  binding  on  the  said  company.  Then, 
last,  though  not  least,  is  the  provision  in  the  same  act,  sec. 
14,  declaring  that  the  provisions  of  the  6th  section  of  the 
16  Vic,  ch.  ^69,  (facilitating  proceedings  in  all  cases  in 
Lower  Canada,)  shall  be  extended  to  all  parties  having,  or 
claiming  to  have,  any  right  of  action  against  the  said  com- 
pany for  any  cause  or  on  any  account  whatever,  and  to  any 
writ,  process,  or  proceeding  at  the  suit  of  any  such  person 
or  persons  against  the  said  company. 

Now  when  the  defendants  in  the  use  of  these  enactments 
choose  to  issue  policies  in  Lower  Canada  and  in  the  United 
States,  or  are  at  liberty  to  do  so  at  any  time  they  may  think 
proper,  and  declare  such  policies  wheresoever  issued  to  have 
the  same  force  and  effect  as  if  issued  in  this  province,  and 
moreover  confer  on  all  parties  claiming  a  right  of  action 
against  them  for  any  cause  whatever  the  right  to  sue  in  any 
court  of  competent  jurisdiction,  and  to  serve  any  writ,  process^ 
or  proceeding,  at  the  office  of  the  agent,  or  on  the  agent  per- 
sonallyj  it  can  scarcely  be  safe  to  assume  that  the  policy 
issued  to  Joseph  Buckman,  on  which  the  plaintiffs'  cause  of 
action  has  arisen,  was  in  fact  made  in  Upper  Canada.  The 
presumption,  from  all  that  appears,  is  to  the  contrary  5  and 
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if  so,  and  the  plaintiffs  are  in  fact  assignees  of  the  money 
payable  by  defendants  on  the  loss  insured  against  by  it,  they 
had  a  right  to  proceed  in  the  State  of  New  York,  according 
to  the  laws  of  that  state,  to  recover  the  amount ;  and  when 
the  defendants  undertake  to  confer  upon  parties  a  right  to 
sue  in  any  court  of  competent  jurisdiction,  it  must  be  taken 
that  the  suit  and  proceedings  must  be  according  to  the  laws 
of  the  state  or  country  in  which  such  suit  may  be  pending. 
Then  when  a  judgment  is  obtained  in  a  foreign  court,  it  does 
not  require  the  sanction  of  the  defendants  to  enable  the 
parties  to  sue  upon  such  judgment  in  Upper  Canada. 

The  replication  appears  to  be  a  sufficient  answer  as  to  the 
right  of  the  plaintiffs  to  maintain  this  action  on  the  judgment 
recovered  by  them  in  the  state  of  New  York,  under  the  laws 
of  that  state,  and  the  demurrer  on  the  ground  that  the  action 
can  only  be  sustained  in  the  name  of  Joseph  Buckman  I 
think  must  fail. 

Then  the  defendants  demur  to  the  plaintiffs'  replication  to 
the  fifth  plea.  That  plea  alleges  that  another  provision  of  the 
policy  on  which  the  loss  has  arisen  was  and  is,  that  in  case 
of  loss  arising  under  the  said  policy,  the  same  would  be  paid 
within  sixty  days  after  proof  and  adjustment  thereof,  and 
that  proof  of  loss  under  the  said  policy  of  insurance  in  the 
first  plea  mentioned,  and  on  which  the  said  judgment  was 
recovered,  was  not  made  to  the  defendants  at  any  time 
before  the  commencement  of  the  suit  in  the  said  Supreme 
Court,  in  which  the  judgment  was  recovered,  nor  was  the  said 
loss  ever  adjusted,  as  required  by  the  said  policy. 

The  replication  to  this  plea,  which  is  demurred  to,  sets  up 
that  defendants,iafter  the  loss  had  occurred,  when  called  upon 
for  payment  did  not  refuse  to  pay  on  account  of  the  absence 
of  such  proof  and  adjustment,  but  for  other  and  different 
reasons  by  defendants  in  writing  alleged,  and  that  the  defen- 
dants thereby,  according  to  the  law  of  the  state  of  New 
York,  and  of  the  United  States,  waived  the  said  condition  of 
the  said  policy  in  the  fifth  plea  mentioned,  and  discharged 
the  plaintiffs  from  the  necessity  of  fulfilling  the  same,  and 
that  under  the  laws  of  the  state  of  New  York  by  the  said 
Supreme  Court  administered,  the  defendants  were  held  liable 
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upon  proof  of  such  waiver  to  pay  the  said  moneys,  without 
any  evidence  of  such  proof  or  adjustment,  and  the  judgment 
was  accordingly  recovered  by  the  plaintiffs  against  defen- 
dants upon  proper  evidence  of  such  waiver. 

Thia  replication  to  the  fifth  plea  shews  the  grounds  on 
which  the  court  proceeded  in  the  state  of  New  York  in  giv- 
ing judgment  for  the  plaintiffs  without  any  proof  or  adjust- 
0  ment  of  the  loss  according  to  one  of  the  conditions  of  the 
'  loss,  hut,  under  our.  23  Vic,  ch.  24,  sec.  2,  that  proceeding 
cannot  exclude  the  ^defendants  from  pleading  any  defence 
set  up  or  that  might  have  been  set  up  to  the  original  suit. 
There  is  no  doubt  that  the  defendants  might  have  pleaded 
in  the  original  suit  in  the  state  of  New  York,  just  as  they 
have  pleaded  here,  that  the  policy  granted  to  Joseph  Buck- 
man  contained  a  certain  condition,  that  proof  of  loss  and 
adjustment  of  such  loss  must  be  made  before  payment  of  such 
loss  could  be  demanded,  and  that  no  such  proof  had  ever 
been  given  to  the  defendants,  nor  had  any  adjustment  taken 
place ;  and  if  such  plea  had  been  pleaded,  the  court  in  the 
state  of  New  York  w^ould  scarcely  have  accepted  evidence 
of  a  waiver  by  such  proof  as  they  seem  to  have  done.  But 
if  they  had  done  so,  that  alone  would  be  a  strong  ground  of 
objection  to  the  judgment,  and  afford  ample  justification  of 
the  claAise  of  the  statute  to  which  I  have  referred,  giving  a 
right  to  any  defendant  sued  upon  ^a  foreign  judgment  or 
decree  to  make  any  defence  which  he  could  have  made  in 
the  original  action.  The  replication  is  no  answer  to  the 
defendants'  plea,  and  judgment  must  be  for  the  defendants. 

Hagarty,  J. — Before  our  act  of  1860,  I  conceive  it  to 
have  been  clearly  settled  that  in  general  a  foreign  judgment 
by  a  court  of  competent  jurisdiction  was  not  liable  to  be 
questioned  on  the  merits :  that  at  all  events,  when  it  was 
not  shewn  that  it  was  obtained  against  defendant  without 
any  notice  to  him,  or  was  not  contrary  to  what  is  called 
"natural  justice,"  or  against  the  positive  law  or  policy  of 
this  country,  it  was  conclusive  between  the  parties.  The 
statute  23  Vic,  ch.  24,  sec  2,  enacts  that  in  any  suit  upon 
a  foreign  decree  or  judgment,  "  ani/  defence  set  up  or  that 
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might  have  been  set  up  to  the  original  suit  may  he  pleaded 
to  the  suit  on  the  judgment  or  decree.''  It  is  most  important 
that  we  should  understand  if  possible  where  the  contract 
sued  upon  in  New  York  was  made.  The  plaintiffs  merely 
set  out  the  judgment.  The  defendants  say  nothing  there- 
upon in  their  pleas.  But  in  their  demurrer  they  assume 
(as  their  counsel  on  the  argument  urged  us  to  assume)  that 
it  must  have  been  made  in  Upper  Canada. 

We  are  bound  to  know  judicially  that  defendants  are  a 
chartered  company  in  Canada.  The  preamble  of  their 
charter,  12  Vic,  ch.  167,  recites  the  petition  to  be  incorpo- 
rated "  to  enable  such  institution  to  conduct  and  extend  the 
business  of  fire,  marine,' and  life  assurance,  and  for  granting 
annuities  and  sums  of  money  payable  at  future  periods 
within  her  Majesty's  dominions  in  North  America  and  other 
places  abroad."  And  by  a  subsequent  act,  18  Vic,  ch.  213, 
sec.  9,  it  is  declared  that  whereas  doubts  may  arise  as  to  the 
liability  of  the  company  on  policies  issued  by  them  out  of 
Canada,  either  in  the  United  States  or  elsewhere,  and  it  is 
declared  and  enacted  that  the  said  policies,  wheresoever 
issued,  shall  have  a  like  force  and  effect  as  if  issued  within 
this  province,  and  shall  be  to  all  intents  and  purposes  as 
binding  on  the  said  company.  And  section  14  of  the  same 
act  refers  to  a  section  in  a  previous  act,  16  Vic,  ch.  69, 
allowing  parties  effecting  insurance  with  the  company 
through  any  accredited  agent  in  Lower  Canada  to  proceed 
at  law  against  them  in  Lower  Canada,  and  providing  that 
service  at  the  office  of  such  agent  or  personally  on  him 
should  be  legal  service  on  the  company ;  and  declares  that 
the  provisions  of  such  section  shall  extend  to  all  parties 
having  or  claiming  to  have  any  right  of  action  against  the 
company  for  any  cause  or  on  any  account  whatsoever,  and 
to  any  writ,  process  or  proceeding,  at  the  suit  of  any  such 
person  or  persons  against  the  company. 

We  have  here  a  chartered  company  established  in  Canada, 
evidently  designing  to  carry  on  business  abroad,  and  obtain- 
ing legislative  declarations  of  their  liability  in  itheir  corpo- 
rate capacity  therefor,  and  facilitating  proceedings  against 
them  in  law  suits. 
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The  silence  of  the  defendants  in  their  pleas  as  to  the 
place  where  the  contract  was  made  is  significant,  and  on  the 
best  consideration  I  can  give  the  case  I  think  that  I  cannot 
assume  that  the  contract  on  which  the  judgment  was  obtained 
in  New  York  was  necessarily  created  within  this  province. 
For  any  thing  disclosed  by  the  pleadings  these  defendants 
may  have  obtained  power  to  act  in  their  corporate  capacity 
abroad,  or  at  all  events  they  are  recognised  by  the  foreign 
state,  and  allowed  to  appear  as  plaintiffs  or  defendants  in 
the  foreign  courts.  We  may  assume  that  they  duly  appeared 
and  submitted  to  the  jurisdiction  of  the  New  York  court. 
If  this  view  be  correct,  we  may  further  assume  the  law  of 
the  place  of  contract  must  govern  the  proceedings  in  such 
place. 

It  is  stated  by  the  plaintiffs,  and  admitted  on  this  demurrer^ 
that  the  New  York  law  permits  the  recovery  by  the  plaintiffs 
in  their  own  names,  as  assignees  of  the  right  of  action  of 
Buckman,  the  person  insured.  I  therefore  consider  that  the 
replication  disposes  of  the  objection,  which  would  be  fatal  in 
our  courts,  to  the  right  to  recover  in  any  name  but  that  of 
the  party  to  the  original  contract. 

But  the  defendants  further  urge  that  any  assignment  was 
prohibited  by  the  express  terms  of  the  contract  without 
their  written  consent.  If  such  unauthorised  assignment 
appears  to  have  taken  place,  I  have  no  doubt  but  that  we 
must  admit  it  here  as  a  good  plea  to  the  present  action. 

The  condition  is  to  avoid  the  policy  "  in  case  of  its  being 
assigned,  transferred,  or  pledged,"  without  previous  written 
consent.  The  replication  admits  that  after  the  loss  Buckman 
assigned  "  his  right  of  action  for  the  recovery  of  the  moneys," 
to  the  plaintiffs,  who  recovered  judgment  in  their  own  names 

as  assignees  for  the  recovery  of  the  said  moneys.''  The  con- 
tention of  the  plaintiffs  is  this : — that  the  condition  set  out  is 
merely  to  prevent  the  defendants  being  made  insurers  against 
their  will  of  any  person  but  the  one  named — in  other  words, 
that  they  contract  to  insure  him  from  loss,  but  not  to  insure 
any  other  person  to  whom  he  may  please  to  assign  his  claim : 
that  this  provision  has  never  been  violated :  that  no  other 
person  but  Buckman  was  ever  insured  by  defendants :  that  a 
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cause  of  action  by  the  happening  of  the  loss  insured  against, 
vested  completely  in  Buckman,  and;  that  all  he  did  was  to 
assign  to  tho  plaintiffs  the  right  to  obtain  the  sum  insured 
from  defendants. 

Defendants  say  that  an  assignment  to  the  plaintiffs  is 
admitted,  and  is  clearly  within  the  condition. 

If  the  action  were  originally  brought  in  this  court  in 
Buckman's  name,  and  it  appeared  just  as  stated  in  the  rep- 
lication, that  after  the  loss  he  had  assigned  his  right  of 
action  to  the  plaintiffs,  who  were  beneficially  the  real,  plain- 
tiffs, I  do  not  think  the  defendants'  plea  would  be  held  to  be 
proved.  I  cannot  see  how  the  parties  ever  contemplated 
any  assignment  except  while  the  policy  continued  as  an  in- 
demnity against  a  possible  future  loss.  The  written  consent 
provided  for  could  hardly  have  been  looked  to  as  applying 
after  the  contingency  had  happened,  and  the  right  of  action 
vested  in  the  assured. 

From  the  bald  statement  of  the  condition  in  the  pleadings 
I  have  felt  hesitation  in  arriving  at  a  certain  decision  on  this 
point,  but  on  tho  whole  I  am  of  opinion  that  the  plaintiffs' 
position  on  this  head  is  correct,  that  there  was  no  violation 
of  the  condition. 

I  also  think  that  the  defendants  cannot  now  plead  the  in- 
ability of  the  plaintiffs  to  sue  in  their  own  names.  They  could 
not  have  pleaded  it  successfully  in  the  foreign  court,  and  I  do 
not  think  that  our  act  of  1860  permits  the  urging  of  such  a 
defence,  as  it  would  necessarily  be  fatal  to  every  action  on 
a  foreign  judgment,  which,  though  correct  according  to  the 
hx  loci  contractus^  might  be  open  to  objections  on  the  law 
of  the  Canadian  tribunal. 

I  consider  that  our  law  now  provides  for  full  defence  on 
the  merits,  allowing  every  plea  which  had  been  or  might 
have  been  pleaded  in  the  foreign  court ;  but  this,  I  think, 
falls  short  of  allowing  an  objection  to  the  status  of  the  plain- 
tiffs— to  their  rightjto  being  in  the  position  of  plaintiffs  at  ail- 
when  the  law  of  the  foreign  court  clearly  allowed  them  such 
right  and  position  on  a  contract  reasonably  assumed  to  be 
governed  by  such  foreign  law. 

I  therefore  think  the  plaintiffs  entitled  to  judgment  on  the 
first  demurrer. 
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The  second  demurrer  raises  this  question.  Defendants 
plead  a  plea  which  I  gather  from  the  case,  though  not  very 
clearly,  was  urged  as  a  defence  in  New  York,  namely,  the 
non-delivery  of  proof  of  loss;  and  the  plaintiffs  answer 
this  by  averring  certain  facts  which  they  say  by  the  law  of 
the  New  York  court  amount  to  a  waiver  of  their  right  to 
such  proof,  and  "  the  judgment  was  accordingly  recovered 
against  the  defendants  upon  proper  ^evidence  of  such 
waiver," 

Now  it  seems  to  me  that  this  was  a  question  of  procedure, 
a  question  arising  on  the  law  of  evidence  as  administered 
by  the  foreign  court. 

The  rule  seems  clearly  stated  in  the  books.  "  The  dis- 
tinction," says  Tindal,  C.  J.,  in  Huber  v.  Steiner,  (2  Bing. 
N.  C.  202,  2  Scott  304,)  "between  that  part  of  the  law 
of  a  foreign  country  where  a  personal  contract  is  made 
which  is  adopted,  and  that  which  is  not  adopted  by  our 
English  courts  of  law  is  well  known  and  established ;  namely, 
that  so  much  of  the  law  as  affects  the  rights  and  merits  of 
the  contract,  all  that  relates  '  ad  litis ]decisionem,'  is  adopted 
from  the  foreign  country ;  so  much  of  the  law  as  affects  the 
remedy  only,  all  that  relates  ad  litis  ordinationem,  is  taken  ■ 
from  the  lex  fori  of  the  country  where  the  action  is  brought." 
This  is  the  view  taken  in  Story's  Conflict  of  Laws,  in  West- 
lake's  International  Law,  and  in  Leroux  v.  Brown,  (12  C. 
B.  801,)  and  Thompson  v.  Bell,  (3  E.  &  B.  236.) 

It  seems  clear  to  me  that,  admitting  defendants'  right  to 
plead  the  non-delivery  of  proof  of  loss,  &c.,  in  the  original 
suit,  it  was  a  matter  of  evidence,  and  of  the  law  of  evidence, 
whether  certain  acts  done  either  proved  such  delivery  or 
shewed  a  waiver  thereof.  I  think  such  a  matter  related,  in 
Sir  N.  Tindal's  words,  ad  litis  ordinationem,  and  has  to  be 
governed  by  the  lex  fori :  that  the  defendants  have  a  right, 
as  the  law  now  stands  here,  to  have  that  question  raised ; 
and  when  raised  it  must  be  decided  by  the  law  of  evidence 
as  adminstered  here. 

I  therefore  think  the  plaintiffs  fail  on  their  replication  to 
the  fifth  plea. 

My  view  of  the  law  is  shortly  this  : — the  plaintiffs  establish 
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their  right  to  sue  on  a  judgment  of  a  court,  which  I  think 
conclusively  shews  their  right  to  hold  that  position  by 
the  law  governing  the  contract  there  made  between  the 
parties,  although  they  could  not  acquire  such  a  position  in 
our  courts  of  law. 

I  think  the  defendants,  since  our  late  statute,  have  the 
right  to  plead  any  broach  of  the  conditions  of  the  policy 
which  would  avoid  its  effect — for  example,  that  the  plaintiffs 
acquired  their  interest  by  an  assignment  forbidden  by  the 
contract.    I  think  they  have  also  the  right  to  set  up  again  j 
any  defence  urged  or  that  might  l^ave  been  urged  in  the  j 
former  suit,  whatever  the  fate  of  such  defence  may  have  ; 
been  according  to  the  doctrines  as  to  evidence,  &c.,  of  the  t 
foreign  court. 

I  think  the  plaintiffs  should  have  judgment  on  demurrer 
to  the  replication  to  the  second  plea,  and  defendants  have 
judgment  on  demurrer  to  the  replication  to  the  fifth  plea. 

I  also  refer  to  DeCosse  Brissac  v.  Rathbone,  6  H.  & 
N.  301;  Cammell  V.  Sewell,  5  H.  &  N.  728  ;  Cope  v.  Doherty^ 
4  K.  &  J.  367  ;  Simian  v.  Miller,  I  C.  B.  N.  S.  684 ;  Hope 
v.  Hope,  3  Jur.  N.  S.  454 ;  Gould  v.  Webb,  4  E.  &  B.  933 ; 
The  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717. 

Burns,  J.,  took  no  part  in  the  judgment. 

Judgment  for  plaintiffs  on  demurrer  to  the  replication 
to  the  second  plea,  and  for  defendants  on  demur- 
rer to  the  replication  to  the  fifth  plea. 


Workman  v.  McKinstry  and  Burton  &  Sadleir. 

Solicitors — Endorsement  bij  one  partner  for  the  firm — Proof  of  authority . 

In  action  against  B.  &  S.,  a  firm  of  solicitors,  on  promissory  notes  endorsed 
by  B,  in  the  name  of  the  firm,  it  was  proved  that  on  other  occasions  S. 
had  endorsed  in  the  same  manner,  and,  as  the  witness  believed,  withB.'s 
knowledge,  but  it  did  not  appear  what  the  consideration  was  for  the 
endorsements  sued  on,  or  that  S.  knew  of  them.  Held,  sufiBcient  evidence 
to  go  to  the  jury  of  a  mutual  authority,  affd  a  verdict  having  been  found 
for  the  plaintiff,  the  court  refused  to  interfere. 

This  was  an  action  upon  four  promissory  notes  made  by 
Robert  McKinstry  &  Co.,  two  of  them  payable  to  Henry 
McKinstry,  one  of  the  defendants,  and  the  other  two  pay- 
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able  to  the  defendants  Messrs.  Burton  and  Sadleir,  all  four 
notes  endorsed  by  Henry  McKinstry,  and  also  in  the  name 
of  Messrs.  Burton  and  Sadleir. 

Pleas,  by  Messrs.  Burton  and  Sadleir,  that  they  did  not 
endorse. 

At  the  trial,  at  Cornwall,  before  McLean,  J.,  it  appeared 
that  Messrs.  Burton  and  Sadleir  were  a  firm  of  attorneys 
and  solicitors,  carrying  on  business  at  Hamilton.  The  en- 
dorsement of  the  name  of  the  firm  on  the  four  notes  was 
proved  to  be  in  the  hand- writing  of  Mr.  Burton.  It  was 
proved  that  Mr.  Sadleir  in  several  instances  did,  for  the  ac- 
commodation of  one  person,  endorse  notes  with  the  name  of 
the  firm  of  Burton  and  Sadleir,  and  the  witness  believed  Mr. 
Burton  was  aware  of  the  fact. 

The  defendants  offered  no  evidence  at  the  trial,  but  rested 
their  defence  upon  the  objection  that  there  was  no  evidence 
that  the  defendant  Sadleir  in  the  case  of  the  notes  sued  upon 
had  any  knowledge  of  the  endorsement  by  Burton,  and  being 
a  firm  of  attorneys  and  solicitors  there  was  no  implied 
authority  in  the  one  to  use  the  name  of  the  other  in  endors- 
ing notes. 

The  case  was  left  to  the  jury,  who  found  for  the  plaintiff, 
but  the  learned  judge  reserved  the  point  of  nonsuit  for  the 
court. 

O'Beilly,  Q.  C,  obtained  a  rule,  calling  upon  the 
plaintiffs  to  shew  cause  why  a  nonsuit  should  not  be  entered. 

Richards,  Q.  C,  shewed  cause,  and  cited  Chitty  on  Bills, 
35. 

Sadleir,  snpportcd  the  rule,  citing  Hedley  v.  Bainbridge, 
3  Q.  B.  316 ;  Harman  v.  Johnson,  2  E.  &  B.  61. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

The  defendants  rely  upon  two  cases,  namely,  Hedley  v. 
Bainbridge,  (3  Q.  B.  316,)  and  Harman  v.  Johnson,  (2  E. 
&  B.  61,)  to  support  the  rule.  Another  might  be  added  to 
those,  that  of  Smith  v.  Coleman,  (7  Jur.  1053.)  In  all  those 
cases  the  facts  were  proved  and  established,  that  moneys  had 
been  deposited  with  one  member  of  a  firm  of  attorneys,  who 
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had  used  the  money  for  his  own  purposes,  and  in  each  case 
had  given  a  promissory  note  in  the  name  of  the  firm  for  the 
amount,  without  the  knowledge  of  the  other  partner.  The 
court  held  that  in  the  case  of  attorneys  there  was  no  such 
implied  authority  as  existed  in  the  case  of  trade  partnerships, 
that  one  partner  had  authority  to  bind  the  others  by  signing 
the  partnership  name. 

In  the  case  before  us  we  have  no  evidence  whatever  to 
shew  what  the  consideration  was  for  Messrs.  Burton  and 
Sadleir  endorsing  any  of  the  notes  sued  on.  Two  of  the 
notes  are  made  payable  to  themselves  by  name  of  the  firm, 
and  endorsed  by  them  :  that  is,  by  one  in  the  name  of  the 
firm.  These  notes  may  have  been  for  debts  due  to  the  firm 
by  the  maker,  for  any  thing  we  know.  With  regard  to  the 
other  two,  they  appear  as  second  endorsers. 

As  to  all  the  notes,  it  appeared  that  the  endorsations  of 
the  name  of  the  firm  are  in  the  hand  writing  of  Mr.  Burton, 
and  according  to  the  evidence  it  appeared  that  other  endorsa- 
tions of  the  name  of  the  firm  in  other  cases  were  in  Mr.  Sadleir' s 
writing.  There  was  no  doubt  that  such  evidence  was  admis- 
sible, as  evidence  of  mutual  authority  to  endorse  in  the  name 
of  the  firm.  The  case  of  Levy  v.  Pyne  and  Richards  (Car. 
&  M.  453,)  shews  that  to  be  so.  That  case  was  an  action 
against  a  firm  of  attorneys  as  endorsers  of  a  promissory  note 
of  Count  D'Orsay's,  and  Baron  Alderson  held  that  such  evi- 
dence might  go  to  the  jury  to  shew  a  general  mutual 
authority. 

We  cannot  say  that  there  was  no  evidence  to  be  left  to 
the  jury,  and  that  being  so  it  was  a  matter  for  them. 

\  Rule  discharged. 
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Preston  and  the  Corporation  of  the  Township  of 
Manvers. 

By-law — Refusal  of  reeve  to  sign. 

The  reeve  of  a  township  being  opposed  to  a  by-law  regularly  passed  while 
he  was  present  and  presiding,  refused  to  sign  it  or  affix  the  seal.  By 
direction  of  the  council  the  deputy- reeve  then  took  the  chair,  and  signed 
and  sealed  the  by-law.  Held,  valid,  and  the  court  discharged  with  costs 
a  rule  afterwards  obtained  by  the  reeve  to  quash  it. 

McLeod  obtained  a  rule  nisi,  during  last  term,  to  shew 
cause  why  the  by-law  of  the  corporation  passed  on  the 
23rd  day  of  December  last  past,  and  entitled  a  by-law 
to  disunite  that  portion  of  the  township  of  Manvers 
from  that  portion  of  the  township  of  Cavan  now  known  as 
union  school  section  number  twelve,  and  to  form  the  said 
portion  of  the  township  of  Manvers  into  a  separate  or  new 
section,  and  to  detach  the  north  halves  of  lots  numbers 
twenty-one,  twenty-two,  twenty-three,  and  the  whole  of  lot 
number  twenty,  in  the  seventh  concession  of  the  township 
of  Manvers,  also  lots  numbers  twenty,  twenty-one,  twenty- 
two,  and  twenty  three,  in  the  eighth  concession  of  the  said 
township  of  Manvers,  from  school  section  number  four  in 
Manvers  aforesaid,  and  attach  the  said"  lots  and  parts  of 
lots  to  such  new  section,  should  not  be  quashed,  with  costs 
against  the  corporation,  on  the  following  and  other  grounds  : 
1st.  That  such  by-law  was  passed  at  a  meeting  of  the  coun- 
cil of  the  said  corporation  illegally  constituted,  in  this,  that 
the  reeve,  the  head  of  the  said  council,  did  not  preside, 
although  he  was  present  at  the  said  meeting  when  the  said 
by-law  was  passed. 

2nd.  That  the  said  by-law  is  not  signed  by  the  head,  that 
is,  the  reeve,  of  the  said  corporation,  who  was  present  at  the 
meeting  of  the  council  of  the  said  corporation  at  which  the 
said  by-law  was  passed. 

3rd.  That  all  parties  affected  by  the  alteration  in  the 
boundaries  of  the  school  sections  made  by  the  said  by-law 
were  not  duly  notified  of  the  step  to  be  taken  in  passing  the 
said  by-law. 

Benson,  during  this  term,  shewed  cause,  and  several  aflS- 
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davits  were  filed.  He  cited  Croft  and  The  Municipality  of 
Brooke,  17  U.  C.  R.  269  ;  Hill  and  The  Municipal  Council 
of  Walsingham,  9  U.  C.  R.  310  ;  Grierson  and  The  Muni- 
cipality of  Ontario,  lb-  623  ;  Hill  and  The  Municipality  of 
Tecumseth,  6  C.  P.  297  ;  Sutherland  and  The  Municipal 
Council  of  East  Nissouri,  10  U.  C.  R.  626  ;  Ness  and  The 
Municipality  of  Saltfleet,  13  U.  C.  R.  408. 

McLeod,  contra,  cited  Consol.  Stats.  U.  C.  ch.  54,  sees. 
132,  143,  144,  565. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the 
court,  delivered  by 

McLean,  C.  J. — By  the  affidavits  filed  in  this  case  it  appears 
that  the  relator,  Porter  Preston,  was  reeve  of  Manvers,  and 
that  application  had  been  made  to  the  council  of  that  town- 
ship to  disunite  certain  parts  of  a  school  section,  forming  a 
union  school  section  with  part  of  the  adjoining  township  of 
Cavan,  and  to  form  the  same,  with  parts  of  other  sections 
in  the  township  of  Manvers,  into  a  separate  section,  to  be 
called  by  a  particular  number.  The  petition  was  not  taken 
into  consideration  for  some  time  after  it  was  presented,  and 
upon  one  occasion  it  was  deferred  on  the  sole  ground  that 
the  reeve  was  absent,  and  it  was  well  known  that  he  was 
opposed  to  granting  the  prayer  of  the  petition.  It  was, 
however,  taken  into  consideration  at  a  time  when  all  the 
members  of  the  council  were  present,  and  when  the  parties 
interested  in  the  proposed  change  in  the  school  section,  or 
the  greater  part  of  them,  were  present ;  and  the  majority  of 
the  council,  indeed  all  the  council  except  the  reeve,  being 
in  favour  of  the  measure,  a  by-law  was  introduced  and 
passed,  and  ordered  to  be  signed  by  the  reeve.  He  refused 
to  sign  the  by-law  or  to  put  the  seal  of  the  township  to  it. 
On  motion,  then,  of  some  of  the  members  the  reeve  was 
directed  to  leave  the  chair,  and  the  affidavits  state  that  he 
did  so  without  objection,  while  his  own  affidavit  alleges  that 
he  protested  against  it.  On  the  reeve  leaving  the  chair  the 
deputy-reeve  was  placed  therein,  and  by  direction  of  the 
council  he  signed  the  by-law  and  put  the  township  seal 
to  it. 
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Since  that,  according  to  the  affidavits  in  answer,  the  pro- 
posed new  school  section  has  been  organised,  a  school  meeting 
called,  trustees  appointed,  money  raised,  and  a  school-house 
built ;  and  all  this  the  reeve  of  1861,  still  a  member  of  the 
council,  but  no  longer  reeve,  desires  to  overturn  by  quashing 
the  by-law  because  it  is  not  signed  by  him,  he  being  present 
and  being  reeve  when  it  was  passed.  So  far  as  we  can 
judge  from  the  affidavits  there  are  no  persons  dissatisfied 
with  or  complaining  of  the  by-law  but  the  relator,  and  he 
sets  up  his  own  act  in  refusing  to  sign  it  as  a  reason  why  it 
should  be  set  aside. 

It  is  shewn  by  several  affidavits  that  notices  were  given  of 
the  proposed  alteration  of  the  sections  in  several  parts  of 
the  section  which  were  to  be  affected  thereby,  and  there  are 
no  affidavits  shewing  that  any  thing  was  left  undone  which 
was  necessary  to  be  done  to  justify  the  council  in  entertain- 
ing the  petition  and  passing  the  bj^-law.  We  may  assume, 
we  think,  that  all  the  proceedings  were  correct  when  the 
council  passed  the  by-law,  and  assuming  that,  we  certainly 
do  not  choose,  at  the  instance  of  a  relator  who  seems  to 
have  been  himself  the  sole  cause  of  the  difficulty,  to  interfere 
to  set  aside  a  by-law  which  has  been  passed  under  the  seal 
of  the  township  by  a  sufficient  number  of  councillors  assem- 
bled and  acting  in  the  discharge  of  their  duties  as  such. 

When  the  reeve  of  a  township  either  from  caprice  or 
obstinacy  chooses  to  refuse  to  do  his  duty  in  passing  a 
by-law  which  is  required  for  the  benefit  of  his  township  or 
part  of  it,  we  think  the  remaining  members  of  the  council 
must  be  quite  justified  in  requiring  the  deputy-reeve  to  do 
what  the  reeve  perversely  refuses  to  do,  and  that  the  act 
which  is  done  by  the  deputy  must  be  considered  to  be  the 
act  of  the  council,  precisely  to  the  same  extent  as  if  it  had 
been  done  by  the  reeve.  It  does  not,  as  it  appears  to  us, 
lie  in  the  power  of  any  reeve  by  refusing  to  do  his  duty  to 
obstruct  the  regular  proceedings  of  his  colleagues  in  council, 
and  then  move  against  their  proceedings  on  account  of  their 
not  bearing  his  name,  which  he  has  refused  to  attach  to 
them. 

Rule  discharged,  with  costs. 
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Sutherland  v.  Nixon. 

Mortgage  to  secure  further  advances — Advances  in  goods,  how  far  within  the 
act — Description  of  goods — Consol.  Stats.,  U.  C,  ch,  45,  sees.  5,  6. 

In  a  chattel  mortgage  the  goods  were  specified  as  particularly  mentioned  in 
a  schedule  annexed,  in  which  they  were  described  as  one  buggy,  one 
cutter,  one  cart,  one  bread  sleigh,  two  sets  of  harness,  one  horse,  one 
chaff-cutter;  and  the  following  household  furniture,  namely,  in  the 
small  parlour,  one  stove, &c.,  &c.,  enumerating  the  articles  in  different 
rooms. 

Held,  suf&cient  as  to  the  furniture,  but  insufficient  as  to  the  other  goods. 

This  mortgage  was  made  in  pursuance  of  an  agreement,  which  recited  that 
the  mortgagor,  a  baker,  owed  the  mortgagee,  a  miller,  $300  for  flour 
already  supplied,  and  that  the  latter  had  agreed  to  make  him  further 
advances  in  flour,  not  exceeding  $200,  to  enable  him  to  carry  on  his 
business,  on  having  both  claims  secured ;  and  the  proviso  in  the  mortgage 
was  for  re-payment  of  the  $300,  and  all  further  advances,  within  a  year. 

Quaere,  per  McLean,  C.  J.,  whether  such  a  mortgage  is  within  the  statute 
Consol.  Stats.  U.  C,  ch.  45,  sec.  5,  or  whether  only  advances  in  money 
are  intended.  Semble,  per  Burns  and  Ilagarty,  J.  J.,  that  the  act  ex- 
tends to  advances  either  in  money  or  goods. 

Remarks  as  to  the  meaning  of  the  term  insolvent. 

This  was  an  interpleader  suit,  tried  before  Ilagarty,  J., 
at  Toronto,  to  determine  whether  certain  goods  seized 
by  the  sheriff  of  the  counties  of  York  and  Peel,  on  an 
execution  in  favour  of  the  defendant  against  William 
Thompson,  were,  or  some  part  thereof  was,  at  the  time  of 
the  said  seizure,  the  property  of  the  said  Donald  Suther- 
land as  against  the  said  James  Nixon. 

On  the  trial  the  plaintiff  produced  an  agreement,  bearing 
date  the  27th  day  of  September,  1861,  between  William 
Thompson,  of  the  village  of  Newmarket,  baker,  and  Donald 
Sutherland,  of  the  same  place,  miller,  reciting  that  William 
Thompson  was  then  indebted  to  the  plaintiff  in  the  sum  of 
$300  for  flour  before  that  time  supplied  to  him  by  the 
plaintiff:  that  Thompson  had  applied  to  the  plaintiff  to 
make  further  advances  in  flour  to  enable  him  to  carry  on 
his  business  of  a  baker,  and  the  plaintiff  had  agreed  to  make 
such  further  advances  to  the  extent  of  $200,  on  having  the 
said  sum  of  $300,  and  such  further  advances,  secured  in 
manner  therein  mentioned. 

The  agreement  then  went  on  to  state  that  Donald  Suther- 
land had  contracted  and  agreed  with  the  said  William 
Thompson  to  make  to  him  advances,  weekly  or  otherwise, 
as  he  might  require  the  same,  of  flour,  to  enable  him  to 
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carry  on  his  business,  such  advances  not  to  exceed  in  the 
whole  in  value  the  sum  of  $500 ;  in  consideration  whereof 
the  said  William  Thompson  agreed  to  secure  to  the  said 
Donald  Sutherland,  by  good  and  proper  deeds,  or  other 
instruments  in  writing,  the  re-payment  of  the  said  sum  of 
$300,  then  due  to  the  said  Donald  Sutherland,  and  such 
further  advances  in  flour,  not  exceeding  in  all  $500,  as  the 
said  Donald  Sutherland  should  make  upon  the  goods  and 
chattels  of  him,  the  said  William  Thompson,  and  upon  two 
lots  of  land  in  the  village  of  Newmarket,  also  belonging  to 
the  said  William  Thompson ;  and  it  was  thereby  agreed  that 
the  said  sum  of  $300,  and  such  further  advances  to  be  made 
in  flour,  should  be  repaid  by  the  said  William  Thompson 
to  the  said  Donald  Sutherland  within  one  year  from  the 
making  of  that  agreement.  That  agreement  was  signed  by 
both  parties. 

The  plaintiff  also  produced  a  chattel  mortgage,  bearing 
date  the  28th  September,  1861,  from  William  Thompson, 
to  him,  the  plaintiff,  reciting  the  agreement  entered  into  for 
the  advance  of  flour  to  enable  Thompson  to  carry  on  his 
business  of  a  baker ;  such  advances  not  to  exceed  in  value 
$500,  and  to  be  repaid  within  one  year  from  the  date  of  the 
said  agreement.  The  proviso  in  the  chattel  mortgage  was 
for  payment  of  the  sum  of  $300  then  due  and  owing  by 
William  Thompson  to  the  plaintiff,  with  interest  thereon  at 
six  per  cent,  per  annum,  and  all  such  further  advances,  not 
exceeding  $500,  as  the  plaintiff  should  make  under  the  said 
agreement,  within  one  year  from  the  date  of  such  agreement. 

The  goods  in  the  mortgage  were  specified  as  the  goods, 
chattels,  furniture,  and  household  stuffs  thereinafter  particu- 
larly mentioned  and  described  in  the  schedule  thereunto 
annexed,  marked  A.  On  referring  to  a  schedule  annexed 
and  marked  as  "  Schedule  A.,  referred  to  in  the  annexed  in- 
denture," the  chattels  were  put  down  without  any  other 
description  than  one  buggy,  one  cutter,  one  cart,  one  bread 
sleigh,  two  sets  of  harness,  one  horse,  one  chaff-cutter,  and 
the  following  household  furniture,  namely,  in  the  small  par- 
lour, one  stove,  &c.,  and  then  the  various  articles  of  furni- 
ture were  enumerated  in  the  several  rooms  in  the  dwelling 
house. 


SUTHERLAND  V.  NIXON. 


631 


McMichael  obtained  a  rule  nisi  to  enter  a  nonsuit  pursu- 
ant to  leave  reserved,  on  the  ground  that  the  goods  were 
insufficiently  described :  that  the  contract  mentioned  being 
for  advances  in  goods,  not  in  money,  was  not  the  kind  of 
contract  mentioned  in  the  statute;  and  that  the  evidence 
shewed  that  the  execution  debtor  was  insolvent  when  the 
mortgage  was  given.  He  citad  Wilson  v.  Kerr  et  al.,  18 
U.  C.  R.  470 ;  Haworth  v.  Fletcher,  20  U.  C.  R.  278 ; 
Powell  V.  Bank  of  Upper  Canada,  11  C.  P.  303. 

S.  M.  Jarvis  shewed  cause,  and  cited  Fraser  v.  Bank  of 
Toronto,  19  U.  C.  R.  381 ;  Turner  v.  Mills,  11  C.  P.  366. 

McLean,  C.  J. — The  6th  section  of  ch.  45,  Consol.  Stats. 
U.  C,  requires  that  all  instruments  mentioned  in  that  act, 
whether  for  the  sale  or  mortgage  of  goods  and  chattels,  shall 
contain  such  sufficient  3ind  full  description  thereof  that  the 
same  may  be  thereby  readily  and  easily  known  and  distin- 
guished. Now  in  the  schedule  attached  to  the  chattel  mort- 
gage in  question,  so  far  as  the  same  relates  to  all  the  goods 
and  chattels  except  the  household  furniture,  there  is  cer- 
tainly no  such  description  as  the  statute  requires,  and  it  is 
difficult  even  to  say  that  the  furniture  is  so  described  that  it 
may  be  readily  and  easily  known  and  distinguished  by  such 
description.  But  though  each  article  is  not  so  described, 
and  it  would  be  almost  impossible  so  to  describe  the  various 
articles  in  a  large  quantity  of  furniture,  there  is  a  general 
description  of  the  rooms  in  which  the  articles  enumerated 
are  to  be  found ;  and  as  in  the  case  of  Fraser  v.  The  Bank 
of  Toronto  (19  U.  C.  R.  381)  such  descriptions  of  furniture 
were  held  to  be  a  reasonable  compliance  with  the  statute, 
we  think  we  must  act  in  accordance  with  the  decision  in 
that  case,  and  hold  this  description  of  the  furniture  sufficient. 

The  chattels  enumerated  without  any  description  whatever 
cannot  be  considered  as  covered  by  the  plaintiff 's  chattel 
mortgage,  and  of  course  will  be  subject  to  any  proceedings 
of  the  plaintiff  or  other  creditors. 

Mr.  McMichael  at  the  trial  objected  to  the  chattel  mort- 
gage, and  had  leave  to  renew  his  objections  to  the  descrip- 
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tion  of  the  property  in  term,  which  he  has  done ;  but  in  his 
application  for  a  nonsuit  or  new  trial  he  has  made  the  fur- 
ther objection,  that  the  contract  to  secure  which  the  chattel 
mortgage  professes  to  have  been  given  is  for  advances  in 
goods,  and  not  in  money,  and  that  the  statute  contemplates 
only  advances  in  money. 

The  5th  section  of  the  statute  respecting  mortgages  and 
sales  of  personal  property  (Consol.  Stats.  U.  C,  ch.  45) 
seems  to  refer  to  advances  in  money,  for  it  says  "  in  case 
of  an  agreement  in  writing  for  future  advances  for  the  pur- 
pose of  enabling  the  borrower  to  enter  into  and  carry  on 
business  with  such  advances,  the  time  of  re-payment  thereof 
not  being  more  than  one  year  from  the  making  of  the  agree- 
ment." In  this  case  the  agreement  is  for  advances  of  flour 
to  enable  Thompson  to  carry  on  his  business  as  a  baker,  but 
in  consideration  of  such  advance  it  is  agreed  that  security 
shall  be  given  for  a  sum  of  $300  then  due  and  owing  to  the 
plaintiff  from  Thompson,  as  well  as  the  amount  of  flour  to 
be  thereafter  advanced,  and  the  security  is  expressly  for  the 
sum  of  $300  then  due,  and  for  such  further  indefinite 
amount  of  flour  as  might  be  advanced,  not  exceeding  in  all 
$500,  so  that  if  Mr.  McMichael's  objection  were  admitted 
to  be  well  founded  as  to  the  security  not  being  good  for  an 
advance  in  flour,  it  will  still  remain  a  good  security  for  the 
$300  admitted  to  be  due  at  its  date,  and  in  such  case  the 
plaintiff  is  entitled  to  hold  the  furniture  as  against  the  defen- 
dant's execution. 

The  agreement  of  the  parties  as  to  the  debt  actually  due 
and  the  amount  of  advances  to  be  made  in  flour,  for  all 
which  the  chattel  mortgage  is  given,  do  not  vary  in  their 
statements,  as  it  appears  to  me,  from  the  facts  as  they 
appear  in  the  chattel  mortgage.  It  appears,  I  think,  very 
distinctly  what  the  mortgage  was  given  to  secure,  but  it 
admits  certainly  of  very  considerable  doubt  whether  it  can 
be  regarded  as  a  security  for  the  advance  to  be  made  in 
flour. 

The  advances  apparently  contemplated  by  the  statute  to 
be  made  under  an  agreement  is  to  enable  the  borrower  to 
enter  into  and  carry  on  business  with  such  advances,  and  the 
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time  of  re-payment  of  such  advances  must  not  be  more  than 
one  year  from  the  date  of  the  agreement.  Now  Thompson, 
who  was  to  receive  the  advance  of  flour ^  could  not  be  looked 
upon  as  a  borrower^  nor  was  he  to  re-pay  the  advance.  He 
was  a  purchaser,  and  would  be  liable  to  fay  the  value  of  the 
flour  within  a  year  according  to  the  agreement. 

An  advance  to  a  party  may  be  in  goods  or  flour,  or  any 
commodity  in  which  a  person  is  dealing,  but  the  kind  of 
advance  to  be  made  under  an  agreement  for  which  security 
may  be  taken  on  goods  appears  to  be  an  advance  in  money. 

Mr.  McMichael  further  objects  that,  as  Thompson  was  in 
debt  at  the  time  the  chattel  mortgage  was  given,  and  unable 
to  pay  his  creditors  in  money,  he  must  be  considered  insol- 
vent, and  that  the  mortgage  made  under  such  circum- 
stances is  therefore  void.  But  it  does  not  necessarily  follow 
because  a  man  is  unable  on  a  particular  day  to  meet  his 
debts  and  pay  them  in  money,  that  he  is  therefore  insolvent. 
A  man  so  situated  may  have  abundance  of  means  to  pay  all 
his  obligations  on  receiving  a  reasonable  notice,  and  though 
the  defendant's  execution  was  not  paid  by  Thompson,  and 
his  goods  appeared  to  be  bound  by  the  chattel  mortgage  of 
the  plaintiff",  there  may  have  been  lands  and  chattels  more 
than  sufficient  to  cover  all  his  liabilities. 

I  fear  that  if  every  man  who  is  unable  to  pay  all  his  debts 
in  money  when  the  same  may  be  demanded  from  him  must 
be  regarded  as  an  insolvent  debtor,  though  he  may  possess 
an  estate  and  property  worth  ten  times  the  amount  of  all  his 
debts,  the  number  of  insolvents  in  this  country  would  be 
very  large,  but  I  have  never  been  able  to  consider  the  term 
insolvent  as  applicable  to  a  man  who  has  abundant  means 
and  resources  to  meet  all  his  obligations. 

Burns,  J.,  and  Hagarty,  J.,  concurred  in  the  judgment, 
but  both  intimated  their  opinion  that  the  statute  was  not 
confined  to  mere  money  advances. 


Hagarty,  J.,  mentioned  that  the  case  of  Rose  v.  Scott, 
was  not  brought  to  the  notice  of  the  Common  Pleas  in  Powell 
79  VOL.  XXI. 
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V.  The  Bank  of  Upper  Canada ;  it  might  have  been  in 
point  as  to  the  jewellery  in  the  latter  case. 

Judgment  for  the  defendant  as  to  all  the  chattels  not 
described,  and  for  the  plaintiff  as  to  the  furniture 
specified  in  the  several  rooms  in  the  house,  and  on 
the  other  grounds  specified  in  the  motion  for  new 
trial  or  nonsuit. 


Fraser  et  al.  v.  Anderson  et  al. 

Judgment — Registration — Priority. 

Plaintiffs  recovered  a  judgment  on  the  12th,  and  registered  it  on  the  15th 
of  February,  1859.  A  ven.  ex.  against  lands  issued  upon  it  was  received  by 
the  sheriff  on  the  30th  of  October,  1860,  under  which,  on  the  27th  of 
November  following,  he  sold  and  conveyed  the  land  in  question  to  the 
plaintiffs.  Defendants  claimed  under  a  deed  from  one  of  the  judgment 
debtors,  dated  and  registered  on  the  27th  of  June,  1859. 

Held,  following  Thirkell  v.  Patterson,  (18  U.  C.  R.  75,)  and  Wales  v. 
Bullock,  (10  C.  P.  155,)  that  defendants'  title  must  prevail  over  the  plain- 
tiffs.' 

Remarks  by  Burns,  J.,  on  the  Bank  of  Montreal  v.  Thompson,  (Grant's  Chy. 
Rep.  51.) 

Ejectment  for  the  west  half  of  lot  No.  2,  in  the  11th 
concession  of  the  township  of  Douro. 

The  case  was  tried  before  Burns,  J.,  at  the  last  assizes  held 
at  Peterborough,  and  the  plaintiffs'  title  was  as  follows : 

The  registrar  of  the  county  produced  a  book,  which  he 
proved  had  been  transmitted  to  the  registry  office  at  Peter- 
borough from  the  government  of  the  province,  and  certified 
by  the  proper  officer,  shewing  what  lands  in  the  county  of 
Peterborough  had  been  granted  to  individuals.  By  this 
book  it  appeared  that  the  land  in  question  in  this  suit  had 
been  granted  and  patented  on  the  1st  of  July,  1846,  to  one 
Wheeler  C.  Armstrong,  the  same  person  against  whom  the 
judgment  hereafter  mentioned  was  obtained. 

The  certificate  from  the  Crown  Lands  Department  was  in 
these  words : 

"  I  hereby  certify  that  this  volume,  ending  with  page  499, 
contains  a  list  of  the  names  of  all  persons  in  whose  favour 
letters  patent  for  land  within  the  county  of  Peterborough 
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were  completed  and  recorded  previously  to  the  1st  of  Janu- 
ary, 1847,  as  required  by  the  9  Vic,  ch.  34,  sec.  31, 
embracing  also  the  lands  thereby  granted. 
Crown  Lands  Department^  Montreal,  December  28^A,  1847." 

This  mode  of  proving  that  the  land  in  question  had  been 
patented  by  the  Crown  was  objected  to  on  the  part  of  the 
defendants. 

Then  an  exemplification  of  judgment  was  produced  from 
the  Court  of  Common  Pleas,  of  these  plaintilfs  against 
Robert  Carew  Armstrong  and  Wheeler  Armstrong  (admit- 
ted to  be  Wheeler  C.  Armstrong)  for  £264  19s.  5d.  dama- 
ges, and  ^14  lis.  lOd.  costs,  entered  up  on  the  12th  of 
February,  1859.  This  judgment  was  registered  in  the 
county  registry  on  the  15th  of  February,  1859. 

The  date  of  the  issuing  the  writ  of  fi.  fa.  against  lands 
was  not  shewn,  nor  when  the  same  was  placed  in  the  hands 
of  the  sheriff.  The  venditioni  exponas,  which  issued  upon 
the  sheriff's  return  to  the  former  writ  of  lands  on  hand  for 
want  of  buyers,  was  tested  the  26th  October,  1860,  and  was 
received  by  the  sheriff  on  the  30th  of  October,  1860. 
Under  this  writ  the  sheriff  sold  the  land  in  question  on  the 
27th  of  November,  1860,  to  the  plaintiffs  as  the  highest 
bidders,  and  on  the  same  day  executed  a  conveyance  to 
them  of  it. 

This  closed  the  plaintiffs'  case. 

On  the  part  of  the  defendants,  a  deed  was  produced  and 
proved  from  Wheeler  C.  Armstrong,  the  judgment  debtor, 
to  the  defendant  Rebecca  Anderson,  dated  the  27th  of  June, 
1859,  and  registered  on  the  same  day.  The  consider- 
ation expressed  in  that  deed  was  <£1000,  paid  by  her 
to  Wheeler  C.  Armstrong.  Evidence  was  gone  into  to  shew 
the  consideration  for  that  conveyance,  and  it  was  satisfac- 
torily established  to  be  as  follows : — Wheeler  C.  Armstrong, 
in  the  year  1855,  borrowed  from  Peter  Anderson,  the  hus- 
band of  the  defendant  Rebecca,  the  sum  of  £262  10s.,  for 
which  he  was  to  have  secured  Anderson  by  mortgage  in  his 
life-time,  but  it  was  never  done.  No  interest  upon  that  sum 
had  ever  been  paid  by  Wheeler  C.  Armstrong.    The  defend- 
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ant  Rebecca  was  the  personal  representative  of  her  deceased 
husband's  estate.  Wheeler  C.  Armstrong  after  Peter 
Anderson's  death  got  from  the  estate  the  further  sum  of 
£212  10s.,  which  was  not  re-paid.  The  land  in  question 
was  mortgaged  by  Wheeler  C.  Armstrong  to  Mr.  Conger, 
and  there  was  past  interest  due  upon  that,  and  it  was  proved 
that  the  defendant  had  undertaken  to  pay  off  that  mortgage 
and  interest,  which  indeed  she  would  have  to  do  before  the 
land  would  be  any  security  to  her  fpr  the  other  moneys. 

The  defendant  Rebecca  received  the  rents  and  profits  of 
the  land  from  the  date  of  the  conveyance,  the  27th  of  June, 
1859.    The  other  defendants  were  the  tenants. 

The  learned  judge  on  these  facts,  in  accordance  with 
Thirkell  v.  Patterson  (18  U.  C.  R.  75)  and  Wabs  v.  Bul- 
lock, (10  C.  p.  155,)  directed  a  verdict  to  be  entered  for  the 
defendants,  with  leave  to  the  plaintiffs  to  move  the  court  to 
enter  a  verdict  for  the  plaintiffs  if  the  sheriff's  deed  to  them 
passed  the  legal  estate  in  the  land. 

McMichael  obtained  a  rule  accordingly,  to  which 
Read^  Q.  C,  shewed  cause. 

It  was  admitted  that  the  cases  referred  to  at  the  trial 
were  in  point  in  defendants'  favour,  and  the  case  was  not 
argued  at  length,  the  object  being  to  carry  it  to  the  Court  of 
Appeal. 

McLean,  C.  J. — The  same  question  is  involved  in  this  case 
as  in  the  cases  of  Thirkell  v.  Patterson,  (18  U.  C.  R.  75,)  and 
Wales  V.  Bullock,  (10  C.  P.  155,)  and  of  course  we  must  be 
guided  by  the  decisions  in  these  cases  till  they  are  reversed  by 
a  court  of  Error  and  Appeal.  The  only  difference  between 
this  case  and  that  of  Thirkell  v.  Patterson  is  that  there  the 
judgment  debtor  conveyed  his  land  after  the  recovery  of  the 
judgment  against  him,  and  before  the  registration  of  that 
judgment,  while  in  the  present  case  the  judgment  debtor  did 
not  convey  until  after  the  recovery  and  registration  of  the 
judgment.  It  is  precisely  the  same  in  that  respect  as  the 
case  of  Wales  v.  Bullock,  in  which  the  Court  of  Common 
Pleas,  in  deference  to  the  former  decision  in  the  Court  of 
Queen's  Bench,  gave  judgment  in  favour  of  the  defendant. 
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Burns,  J. — I  have  considered  the  judgment  given  by  Mr. 
Vice-Chancellor  Usten,  in  the  Bank  of  Montreal  v.  Thomp- 
son, (9  Grant  Chy.  Rep.  51,)  taking  a  different  view  of  the  con- 
struction of  the  Registry  Act,  13  &  14  Vic,  ch.  63,  from 
what  I  did  in  the  case  of  Thirkell  v.  Patterson. 

He  seems  to  have  supposed  that  it  was  my  intention  to 
overrule  the  cases  of  Doe  Dougall  v.  Fanning,  (8  U.  C.  R. 
166,)  and  Doe  Dempsey  v.  Boulton,  (9  U.  C.  R.  532.)  I 
entertained  no  such  idea.  Those  cases  were  decided  upon 
the  construction  and  effect  of  the  statute  9  Yic,  ch.  34,  sec. 
13,  and  I  was  myself  one  of  the  judges  who  took  part  in  the 
judgments.  When  Thirkell  v.  Patterson  came  to  be  decided, 
we  then  had  the  subsequent  statute,  33  &  14  Vic,  ch.  63,  sec. 
2,  which  made  a  provision  for  the  registration  of  judgments 
entered  up  after  the  1st  of  January,  1851,  operating  as  a 
charge  upon  the  lands.  The  first  section  of  this  last  act 
remedied  the  defect  made  by  the  9  Vic,  ch.  34,  about  the 
registration  of  a  certificate  having  the  same  effect  as  the 
docketting  of  a  judgment  in  England.  The  judgment  sought 
to  be  enforced  by  a  sheriff's  sale  of  the  lands  in  the  case  of 
Thirkell  v.  Patterson  was  one  entered  up  long  after  the  1st 
of  January,  1851,  and  the  provisions  of  the  second  section 
of  13  &  14  Vic,  ch.  63,  might  have  been  brought  to  bear 
and  be  made  available. 

The  Vice-Chancellor  treats  that  provision  in  the  last 
statute  as  cumulative  to  the  other  provisions ;  that  is,  as  to 
the  effect  of  registration  operating  in  the  same  manner  as  the 
docketting  of  a  judgment  did  in  England.  That  may  be  the 
proper  construction  to  give  those  provisions,  but  the  question 
is,  whether  it  was  intended  by  the  legislature  to  have  that 
effect. 

The  provisions  of  the  second  section  of  our  act,  13  &  14 
Vic,  ch.  63,  are  copied  from  the  English  Act,  1  &  2  Vic, 
ch.  110,  sec.  13,  and  at  the  time  the  English  Act  was  passed 
there  can  be  no  question  made  about  the  provision  operating 
as  a  cumulative  one,  for  then  the  provisions  of  the  statutfe 
of  4  &  5  Wm.  &  M.,  ch.  20,  applying  to  the  docketing  of 
judgments,  were  in  full  force.  It  was  in  the  following  year 
the  statute  2  &  3  Vic»,  ch.  11,  entitled  "An  Act  for 
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the  better  protection  of  purchasers  against  judgments.  Crown 
debts,  Lis  Pendens,  and  Fiats  in  Bankruptcy,"  was  passed. 
This  I  think  shews  that  the  legislature  of  England  did  not 
mean  that  the  provisions  of  the  statute  1  &  2  Yic,  ch.  110,  for 
there  were  many  others  besides  those  contained  in  section 
13,  should  remain  cumulative  to  the  effect  of  those  of  the 
act  of  4  &  5  Wm.  &  M.,  ch.  20,  respecting  the  docketting  of 
judgments. 

If  that  be  so,  then  what  was  the  meaning  and  the  effect  of 
the  statute  13  &  14  Vic,  ch.  63?  We  can  easily  understand 
what  our  legislature  meant  by  the  9  Vic,  ch.  34,  sec.  13,  and 
the  two  decisions  of  Doe  Dougall  v.  Fanning,  and  Doe  Dempsey 
V.  Boulton,  were  the  carrying  out  of  that  meaning,  because 
it  was  plain  enough  that  the  legislature,  when  it  passed  the 
9  Vic,  ch.  34,  was  ignorant  that  the  legislature  of  England 
had  passed  the  act  2  &  3  Vic,  ch.  11.  Now  we  must  assume 
that  when  our  own  legislature  passed  the  13  &  14  Vic,  ch. 
63,  it  was  quite  well  known  what  the  decisions  of  our  courts 
were  with  respect  to  the  effect  of  the  5  Geo.  II.,  ch.  7,  in  sel- 
ling lands  upon  writs  oi  fi.  fa.^  and  as  to  extending  them  by 
elegit^  and  that  they  were  legislating  upon  the  law  as  declared 
by  the  courts.  If  they  were  legislating  with  a  view  to  the 
provisions  of  the  second  section  of  the  act  being  cumulative 
to  the  first,  as  the  Vice-Chancellor  has  held,  it  looks  very 
like  legislating  in  the  contrary  direction  from  what  they 
were  doing  in  England,  and  instead  of  progressing  forwards 
we  have  been  returning  back  as  it  were. 

I  do  not  mean  to  say  that  the  Vice-Chancellor's  view  is 
wrong.  Very  likely  my  own  view  taken  in  Thirkell  v.  Patter- 
son, is  incorrect.  The  two  sections,  48  &  49  of  ch.  89  of  the 
Consol.  Stats.  IT.  C,  have  now  to  be  considered  in  connexion 
with  the  subject.  This  action  was  brought,  as  I  was  informed 
at  the  trial,  with  a  view  of  testing  the  soundness  of  my  view 
in  Thirkell  v.  Patterson,  and  the  effect  of  Wales  v.  Bullock, 
in  the  Common  Pleas,  and  as  this  point  is  of  the  utmost  im- 
portance to  the  landed  interests  of  the  country,  it  cannot  be 
too  soon  decided  upon  by  the  Court  of  Appeal,  and  therefore 
I  shall  reserve  any  opinion  at  the  present  further  than  is 
necessary  to  bring  the  case  there. 
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Hagarty,  J.,  said  he  had  concurred  in  the  decision  of  the 
Common  Pleas,  of  which  he  was  then  a  judge,  in  Wales  v. 
Bullock,  but  that  the  question  was  one  of  great  importance, 
and  subject  to  grave  doubts,  which  he  trusted  would  soon  be 
settled  by  the  Court  of  Appeal. 

Rule  discharged. (a) 


(a)  See  also  Brogden  v.  Collins  et  al.,  7  C.  P.  61, 
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I    ABSCONDING  DEBTORS. 

Execution — Attachment — Priority.'] 
— To  entitle  an  execution  creditor 
to  priority  over  an  attachment 
against  the  debtor,  he  must  not 
only  obtain  execution  before  the 
attaching  creditor,  but  his  action 
must  have  been  commenced  by  pro- 
cess served  before  the  attachment 
issued.  Therefore,  where  the  exe- 
cution issued  upon  a  confession 
given  before  the  debtor  absconded, 
without  process  served,  held,  that 
the  attachment  must  prevail.  The 
Bank  of  Upper  Canada  v.  Glass, 
Sheriff,  39. 

See  Exemption  from  seizure. 


ACCORD  AND  SATISFAC- 
TION. 

Pleading.'] — The  plaintiffdeclared 
on  a  policy  of  insuranceissuedunder 
defendants'  corporate  seal,  alleging 
i  total  loss  by  fire,  and  that  defen- 
iants  had,  by  resolution,  admitted 
lis  claim  at  £500,  and  promised  to 
Day  it.  Defendants  pleaded  that 
ifter  the  accruing  of  the  cause  of 
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action  declared  upon,  to  wit,  on  the 
21st  of  May,  1859,  it  was  agreed 
between  them  and  the  plaintiff  that 
the  plaintiff'  should  draw  upon  one 
C,  requiring  him  to  pay  to  the 
plaintiff's  order  £500  on  the  1st  of 
August  then  next,  at  the  Bank  of 
Upper  Canada  at  Niagara,  and  that 
on  the  same  being  accepted  by  C, 
the  plaintiff  would  accept  and  re- 
ceive said  bill  in  full  satisfaction 
and  discharge  of  the  said  cause  of 
action  :  that  the  plaintiff  accord- 
ingly drew  and  C.  accepted  such 
bill ;  and  the  plaintiff"  then  took  and 
received  the  same  from  defendants 
in  full  satisfaction  and  discharge  of 
the  said  cause  of  action,  and  after- 
wards endorsed  the  same  to  the  said 
bank,  who  then  held  the  same.  The 
plaintiff'  replied  that  neither  the  de- 
fendants nor  said  C.  ever  paid  the 
said  bill,  and  that  the  bank  before 
this  suit  delivered  the  same  to  the 
plaintiff,  who  still  held  it.  Held, 
on  demurrer,  plea  good,  for  it  alleged 
a  simple  contract  given  in  satisfac- 
tion, not  of  an  undertaking  under 
seal  before  breach,  but  of  the 
"cause  of  action,"  or  damages  ac- 
crued after,  which  did  not  arise 

VOL.  XXII. 


642 


DIGEST  OF  CASES. 


from  the  deed  only,  but  from  the 
fire  and  compliance  vv^ith  the  con- 
ditions of  the  policy.  Held,  also, 
that  the  replication  was  clearly  bad. 
Brown  v.  The  Erie  and  Ontario  In- 
surance Co.,  435. 


ACTION. 

For  seizing  under  fi.  fa.  after  debt 
paid — Pleading .  ] — T  hedeclaration, 
after  setting  out  a  judgment  recov- 
ered against  the  plaintiff  in  an  ac- 
tion in  which  the  defendant  was 
the  then  plaintiff's  attorney,  alleged 
that  the  plaintiff  paid  the  same  ex- 
cept a  small  sum,  yet  that  the  de- 
fendant well  knowing  the  premises^ 
but  contriving  and  intending  to  in- 
jure the  plaintiff,  caused  a  writ  of 
fi.  fa.  to  be  issued,  and  wrongfully 
and  unjustly  caused  the  same  to  be 
endorsed  for  the  full  amount  of  the 
damages  and  costs,  well  knowing 
that  only  a  small  portion  thereof 
remained  unpaid,  and  caused  the 
sheriff  to  seize  the  plaintiff 's  goods, 
whereby  the  plaintiff  was  greatly 
injured  and  damnified.  Held,  on 
demurrer,  that  no  cause  of  action 
was  shewn,  for  it  was  not  stated 
that  the  defendantacted  maliciously 
and  without  reasonable  or  probable 
cause,  and  these  averments  were 
not  dispensed  with  by  the  allega- 
tion of  his  knowledge  that  the  debt 
was  nearly  paid.  Semhle,  that  the 
declaration  was  defective  also  in  not 
sufficiently  shewing  damage  sus- 
tained, for  it  did  not  appear  that  the 
sheriff  seized  goods  to  a  larger 
amount  than  was  really  due.  Young 
V.  Daniell,  443. 

ISee  Attorney.  —  Bills  of  Ex- 
change AND  Promissory  Notes, 
7. — Clerk  of  the  Peace.— Con- 
tract, 1.— Coroner's  Inquest.-- 
Detinue. —  Guarantee. — High- 
ways, 5. — Indemnity  Bond.— In- 
terpleader, 2.— Landlord  and 


Tenant,3.~Municipal  Corpora- 
tions, 4.— Principal  and  Agent. 
— Statute  Labour. — Trover. — 
Water-course. 

ADMINISTRATION. 

Endorsement  hy  foreign  adminis- 
trators— Proof  of  administration — 
Note  payable  on  demand — Interest.^ 
— In  an  action  on  a  promissory  note 
endorsed  to  the  plaintiff,  in  the 
stale  of  New  York,  by  the  admin- 
istrators of  the  payee,  to  prove  the 
administrators'  authority  an  exem- 
plification of  letters  of  administra- 
tion was  put  in,  granted  by  the  sur- 
rogate court  of  the  county  of  Otsego, 
in  New  York,  where  the  payee  had 
died,  and  purporting  to  be  signed 
by  the  surrogate,  who  certified  it  to 
be  a  copy  of  the  original  record  of 
the  letters,  and  a  seal  was  affixed 
described  as  his  seal  of  office.  At- 
tached to  this  was  a  certificate  under 
the  great  seal  of  the  State  of  New 
York,  purporting  to  be  signed  by 
the  governor,  verifying  the  signa- 
ture  and  office  of  the  surrogate 
judge,  and  the  seal  of  his  court. 
Held,  sufficient.  Held,  also,  imma- 
terial that  the  administrators  had 
added  to  their  names  "  executors  " 
instead  of  "administrators,"  the 
addition  being  surplusage.  Hard 
V.  Palmer,  49. 

See  Executors. — Amendment,  2. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 


AMENDMENT. 

1 .  Mistake —  Verdict  for  too  little. 
Where  a  verdict  was  taken  by  ixiis? 
take  for  ^100  less  than  the  amou 
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due,  and  judgment  had  been  enter- 
ed and  execution  issued  and  paid, 
the  court  refused  to  interfere,  the 
defendant  opposing  the  application. 
The  Bank  of  Upper  Canada  v.  Cor- 
hett,  65. 

2.  The  plaintiff  having  sued  as 
administratrix,  was  allowed  at  the 
trial  to  amend  by  claiming  in  her 
own  name,  and  the  amendment  was 
held  to  have  been  properly  granted. 
Chamberlain  v.  Smith,  103. 

3.  Ejectment.'] ^Where  an  action 
of  ejectment  brought  under  the  old 
practice  in  1848  had  been  stayed 
owing  to  an  order  for  security  for 
costs,  and  the  demise  had  expired 
nine  years  since,  the  court  refused 
an  amendment  by  enlarging  the 
term,  which  would  have  deprived 
the  defendant  of  a  title  acquired  un- 
der the  Statute  of  Limitations.  JDoe 
dem.  Day  v,  Bennett  et  al,  405. 

See  Criminal  Law,  4. — Division 
Courts,  2. 

APPEAL. 

See  Common  Schools,  3. — Coun- 
ty Court,  2. — GIuarter  Sessions. 

APPROPRIATION  OF  PAY- 
MENTS. 

See  Estoppel,  1. 


ARBITRATION  AND  AWARD. 

See  Building  Agreement. — Com- 
mon Schools,  2. — Replevin. 


ARREST. 
See  Statute  Labour. 

ASSENT. 

By  executor  to  bequest. — Evidence 
of.'] — See  Executors,  1. 
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Of  municipality  to  occupation  of 
highway  by  G.  W.  E.  W.  Co.  under 
22  7^V.,  ch.  116,  sec.  15.]  — See 
Highways,  4. 


ASSESSMENT. 
Harbour — Consol.  Stats.  U.  C.,ch. 
55,  sec.  3.] — Land  covered  with  the 
waters  of  a  harbour  is  not  taxable. 
Heidi  therefore,  that  the  Buffalo  and 
Lake  Huron  Railway  Company 
could  not  be  taxed  for  the  Goderich 
Harbour.  Buffalo  and  Lake  Huron 
R.  IF.  Co.  Y.  The  Corporation  of  the 
Town  of  Goderich,  97. 

See  Taxes. 

ASSESSMENT  ROLL. 
See  Criminal  Law,  1. 

ASSIGNMENT. 

Condition  against  in  Policy  of  In- 
surance—Construction of] — See  Fo- 
reign Judgment,  1. 

See  Use  and  Occupation,  2. 

ASSIGNMENT  FOR  THE  BE- 
NEFIT OF  CREDITORS. 

Construction  of—  Consol.  Stats.  U.  C. 
ch.2Q,  sec.  18.] — An  assignment  for 
the  benefit  of  creditors,  of  all  the 
assignor's  property,  including  book 
debts,  &c.,  in  trust  to  pay  first  all 
executions  in  the  hands  of  the  sher- 
iff or  of  any  bailiff  of  any  division 
court  in  the  county,  and,  secondly, 
all  debts  due  to  the  persons  named 
in  the  schedule  annexed,  and  all 
other  creditors  omitted  in  the  sche- 
dule, but  who  should  in  due  time 
come  into  the  assignment ;  but  in 
case  (after  satisfying  the  execu- 
tions) there  should  not  be  enough  to 
pay  the  same  in  full,  then  to  dis- 
tribute pro  ratci  among  the  persons 
named  in  the  schedule,  and  return 
the  surplus,  if  any,  to  the  assignor, 
held,  void,  under  the  Consol.  Stats. 
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U.  C,  ch.  26,  sec.  18,  as  not  be- 
ing for  the  purpose  of  paying  all 
creditors  without  preference.  Watts 
v»  Howell  et  al.,  255. 


ASSURANCE. 

See  Accord  and  Satisfaction. — 
Foreign  Judgment. 

ATTACHMENT. 

See  Absconding  Debtor. — Build- 
ing Agreement. 


ATTORNEY. 

Action  for  costs  —  Negligence  — 
Pleading  and  evidence.'] — Where  ser- 
vices charged  for  by  an  attorney 
were  required  only  in  consequence 
of  his  own  mistake  or  neglect,  the 
mistake  being  such  as  a  careful 
person  would  not  have  been  likely 
to  fall  into,  and  not  arising  from  an 
error  in  judgment  in  a  matter  afford- 
ing room  for  doubt  or  difficulty,  he 
cannot  recover;  and  such  a  defence 
is  available  under  the  general  issue. 
Burnham  v.  Burns,  349. 

Endorsement  hy  one  partner  for  the 
firm  —  Proof  of  authority.']  —  See 
Partners  and  Partnership,  2. 

Settlement  to  deprive  attorney  of  his 
costs  and  of  an  interest  in  the  claim — 
How  far  the  court  will  interfere.] — 
/See  Payment. 


BANK  OF  UPPER  CANADA. 

Eight  of  to  taJce  security  on  chattels.] 
— See  Sale  of  goods,  1. 


BANKERS. 

Duty  of  to  retain  hill  of  lading  sent 
with  draft  for  collection.] — See  Bills 
OF  Exchange  and  Promissory 
Notes,  3. 


See  Cheque. — Detinue. — Sale 
OF  Goods  1. 


BARRISTER. 

Right  of  to  appear  at  coroner^ s  in- 
quest,]— See  Coroner's  Inquest. 

BILL  OF  LADING. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. 

BILL  OF  SALE. 

See  Assignment  for  the  benefit 
OF  Creditors. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Pleading.] — In  an  action  against 
the  maker  and  endorser  of  a  promis- 
sory note  it  is  unnecessary  to  aver 
a  joint  liability.  Chapman  v.  Buh- 
rey  and  McRae,  244. 

2.  Promissory  note — Right  of  ac' 
tion.]  —  Held,  that  an  instrument 
promising  to  pay  "  to  J.  P.,  Esquire, 
treasurer  of  the  building  committee 
of  the  congregation  of  St.  John's 
church  in  the  town  of  Prescott,  and 
his  successor  duly  appointed,"  was 
a  promissory  note,  and  might  be 
sued  upon  after  his  death  by  his 
administratrix.  Isabella  Patton, 
Administratrix,  with  the  will  annexed j 
of  John  Patton,  v.  Melville,  263. 

3.  Bill  of  exchange — Bill  of  lading 
—  Custom  of  merchants.] — The  plain- 
tiffs, a  bank  at  Milwaukee,  sent  to 
defendants,  a  bank  at  Toronto,  for 
collection,  a  bill  drawn  by  A.  at 
Milwaukee  on  B.  at  Toronto,  paya- 
ble forty-five  days  after  date,  to- 
gether with  a  bill  of  lading  endorsed 
by  A.  for  certain  wheat  consigned 
by  A.  to  B.  Held,  that  in  the  ab- 
sence of  any  instructions  to  the 
contrary  defendants  were  not  bound 
to  retain  the  bill  of  lading  until  pay- 


DIGEST  OF  CASES. 


645 


ment  of  the  draft  by  B.,  but  were 
right  in  giving  it  up  to  him  on  ob- 
taining his  acceptance. 

Evidence  having  been  given  as 
to  the  custom  of  merchants  in  such 
cases,  both  in  the  United  States  and 
in  Canada,  held,  that  the  latter  only 
could  be  material.  The  Wisconsin 
Marine  and  Fire  Insurance  Company 
Bank  v.  The  Bank  of  Bi'itish  North 
America,  284. 

4.  Promissory  note — Satisfaction 
— Substituted  contract — Pleading . ] — 
Declaration  on  a  promissory  note, 
made  by  defendant,  payable  to 
plaintiff.  Plea,  that  the  note  was 
made  under  an  agreement  with  the 
plaintiff  that  he  should  get  the  same 
discounted,  but  should  never  call 
upon  defendant  to  pay  it;  and  fur- 
ther, that  after  it  became  due  it  was 
agreed  between  them  that  defen- 
dant should  sell  to  the  plaintiff  cer- 
tain lands  mentioned  at  their  cash 
value,  in  full  satisfaction  of  all  de- 
mands which  the  plaintiff  had 
against  defendant,  and  the  plaintiff 
accepted  said  agreement  in  full  sat- 
isfaction of  the  note.  Held,  on  de- 
murrer, plea  bad,  for  the  first  de- 
fence set  up  was  a  verbal  agreement 
inconsistent  with  the  note  ;  and  as 
to  the  second,  the  agreement  to  sell 
the  land  was  not  alleged  to  be  in 
writing.    Moore  v.  JSidlivan,  445. 

5.  Billof  exchange — Form  of —  Con- 
tingency — Right  of  action,'] — "  In  the 
Glueen's  Bench. — The  Municipal 
Council  of  the  County  of  Perth — 
plaintiffs,  v.  Thomas  Smith — defen 
dant.  Please  pay  Egerton  Ryer- 
son,  Esq.,  attorney  for  the  plaintiffs 
in  this  cause,  the  sum  of  one  hundred 
and  twenty-five  pounds,  on  account 
of  the  plaintiffs'  claim  in  this  suit. 

William  Smith." 

Dated  this  20th  August,  1856." 

To  Alexander  McGregor,  Esq., 
County  Treasurer. 

Accepted.    A.  McGregor. 


Held,  not  a  bill  of  exchange,  the 
amount  payable  being  depend- 
ent upon  the  continuance  of  the 
plaintiffs'  claim  in  the  suit,  and 
therefore  subject  to  a  contingency. 

Held^  also,  that  if  a  bill,  the  attor- 
ney only  could  sue  upon  it  as 
payee,  not  the  plaintiffs  in  the  suit 
named  in  it.  Tlie  Corporation  of 
the  County  of  Perth  v,  McGregor, 
459. 

[See,  on  this  last  point,  under  the 
head  Guarantee.] 

6.  Promissory  note — Consideration 
—  Pre-existing  debt  —  Lottery — 12 
Geo.  II.,  ch,  28 — New  trial  refused.'] 
— Semhle,  that  there  is  no  distinc- 
tion, as  regards  consideration,  be- 
tween a  promissory  note  given  for 
a  pre-existing  debt  and  for  a  new 
consideration. 

Held,  affirming  Evans  v.  Morley, 
20  U.  C.  R.  236,  that  under  12 
Geo.  II.,  ch.  28,  securities  given  for 
the  price  of  lottery  tickets  are  not 
void  in  the  hands  of  a  honti  fide 
holder  for  value. 

Where  the  jury  found  that  the 
plaintiffs  had  not  notice  of  the  ille- 
gality, the  court  refused  anew  trial, 
holding  that  the  defence  was  not  one 
to  be  favoured.  Evans  et  al.  v. 
Morley,  547. 

7.  Consol.  Stats.  U.  C.  ch,  42,  sees. 
23,  28.] — Quo&re,  whether  Consol. 
Stats.  U.  C,  ch.  42,  sees.  23,  28, 
authorises  the  drawer  of  a  bill  to  be 
sued  in  the  same  action  with  the 
executors  of  the  testator.  The  Com- 
mercial Bank  of  Canada  v.  Execu- 
tors of  Zimmerman  et  al.,  602. 

Attorneys — Endorsement  hy  one 
partner  for  the  firm — Proof  of  autho- 
rity.]— See  Partners  and  Part- 
nership, 2. 

See  Administration. — Estoppel,  2, 
— Interest,  1. — Principal  and 
Agent. 


DIGEST  OF  CASES. 


BOND. 

See  County  Court,  2. — Indemnity 
Bond. —  Interest,  2. — Inter- 
pleader,!.--Marriage. —Munici- 
pal Corporations,  3. --Replevin. 

BOUNDARY. 

See  Description  of  Land.— Eject- 
ment, 1,  2,  3. — Survey. 

BRIDGE. 

See  Negligence. 


BUFFALO  AND  LAKE  HURON 
RAILWAY  COMPANY. 
See  Assessment. 


BUILDING  AGREEMENT. 

Pleading — Agreement  to  refer  dis- 
pufes — Fenalty  for  delay — Attach- 
ment orders  against  plaintiff — Evi- 
dence of  submission  and  award."] — 
Declaration  for  work  and  mate- 
rials, &c.  Pleas — 2.  That  the  work 
was  done  under  a  sealed  con- 
tract between  the  plaintiff  and  de- 
fendants, by  which  the  plaintiff 
covenanted  for  a  fixed  sum  to  erect 
a  town-hall  for  defendants,  and  it 
was  provided  that  no  deviation 
should  be  made  from  the  specifica- 
tions without  the  authority  of  the 
architect,  who  should  be  at  liberty 
to  alter  or  vary  the  work,  and  add 
or  deduct  the  value  of  such  differ- 
ence from  the  contract  price  :  that 
a  weekly  statement  should  be  ren- 
dered to  the  architect  of  all  work 
which  the  contractor  might  deem 
extra,  and  no  other  extra  work 
should  be  allowed  for :  that  the 
plaintiffs  rendered  no  statement  of 
extra  work:  that  the  architect  di- 
rected certain  small  variations, 
which  lessened  the  contract  price, 
and  far  exceeded  any  extra  work 
done  by  the  plaintiff;— and  so  defen- 
dants alleged  that  all  the  plaintiff 


could  claim  for  the  work,  &c.,  men- 
tioned in  the  declaration  was  less 
fhan  the  contract  price,  and  that 
during  the  progress  of  the  work  they 
paid  more  than  that,  and  more  than 
he  was  entitled  to.  3.  On  equita- 
ble grounds,  that  the  plaintiff  cove- 
nanted to  complete  the  work  on  the 
15th  of  August,  1860,  under  a  pen- 
alty of  £10  a  week  beyond  that 
time:  that  no  statement  of  extra 
work  tvas  furnished  :  that  the  work 
was  not  finished  for  nineteen  weeks 
after  the  day  contracted  for, for  each 
of  which  weeks  defendants  claimed 
£10,  and  after  deducting  this  sum 
defendants  paid  more  than  the  plain- 
tiff was  entitled  to  under  the  con- 
tract. 4.  That  it  was  agreed  by  the 
contract,  under  which  the  work 
claimed  for  was  done,  that  all  dis- 
putes should  be  referred  to  the  archi- 
tect :  that  the  defendants  paid  more 
than  the  contract  price  :  that  differ- 
ences arose  as  to  the  work  done, 
and  the  omissions,  variations,  and 
extra  work  claimed  for,  which  said 
matters  in  difference  formed  the  sole 
subject  of  the  plaintiff's  claim  in 
this  suit,  and  that  these  were  refer- 
red to  the  architect,  who  awarded 
that  the  plaintiff  was  indebted  to 
defendants  in  $579.32,  for  work 
omitted,  less  $253.70,  due  to  him 
for  extra  work.  6.  This  plea  set 
up  several  attachment  orders  ob- 
tained by  judgment  creditors  of  the 
plaintiff,  alleging  as  to  one  that  it 
was  directed  that  the  creditor  should 
be  at  liberty'to  proceed  against  de- 
fendants ;  and  that  the  others  were 
duly  served  upon  defendant  and 
plaintiff.  Held,  on  demurrer,  second, 
third  and  fourth  pleas  good,  sixth 
plea  bad.  At  the  trial  it  appeared 
that  the  plaintiff  on  the  8th  of  Janu- 
ary, 1861,  had  furnished  defendants 
with  a  statement  of  his  claim  for 
extras.  The  architect  informed  him 
that  he  was  Gfoinj?  to  ascertain  what 
was  due,  having  been  requested  by 
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defendants  to  do  so,  and  the  plain- 
tiff made  no  objections,  but  gave 
him  his  statement  endorsed  "for 
the  architect,"  who  afterwards  made 
his  award,  and  gave  it  to  defendants, 
hut  not  to  the  plaintiff.  Held,  with 
the  contract,  sufficient  to  prove  the 
fourth  plea.  McGinnis  v.  Tlie  Cor- 
poration of  the  Village  of  Yorkville, 
163. 

BURDEN  OF  PROOF. 

See  Description  OF  Land,  1. — Neg- 
ligence. 

BY-LAWS. 

See  Common  Schools,  1. —  High- 
ways, 2. — Municipal  Corpora- 
tions, 4,  5,  6. 


CANCELLATION. 

Deed  —  Cancellation,  effect  of — 
Presumption  of  re-conveyance.~\ — In 
ejectment  it  appeared  that  A.  in 
1839,  for  a  consideration  expressed 
of  £400,  conveyed  the  land  in  ques- 
tion to  his  son  Noah,  who  devised 
to  the  plaintiff.  For  the  defendant, 
it  was  proved  that  in  1823  A.  had 
made  a  deed  of  the  same  land  to 
another  son,  Isaac,  which  was  pro- 
duced with  the  seals  torn  off,  and 
had  been  found  among  A.'s  papers 
after  his  death.  A  few  years  after 
this  deed  was  given  Isaac  had  re- 
moved from  that  part  of  the  country, 
leaving  A.  in  possession.  He  (Isaac) 
died  in  1830,  never  having  made 
any  claim,  and  A.  in  1838,  arid  after 
him  his  son  Noah,  in  1841,  both 
died  in  possession.  In  1847  Isaac's 
son  brought  ejectment  againstNoah's 
widow,  this  plaintiff  being  then  an 
infant,  but  the  suit  was  compro- 
mised. The  jury  were  directed  that 
if  the  deed  to  Isaac  was  voluntary, 
or  being  made  for  good  considera- 
tion was  cancelled  by  his  consent 


before  the  conveyance  to  Noah,  the 
plaintiff  should  recover ;  and  they 
found  in  his  favour.  Held,  that  the 
mere  cancelling  of  the  deed  by 
Isaac,  or  with  his  consent,  would 
not  divest  him  of  the  estate,  but 
that,  if  the  case  was  that  he  gave 
up  and  cancelled  the  deed  intend- 
ing to  surrender  the  estate,  that  his 
father  afterwards  entered  and  con- 
veyed to  Noah,  and  that  possession 
was  held  consistently  with  these 
facts  till  1847,  it  might  have  been 
left  to  the  jury  to  presume  a  re-con- 
veyance by  Isaac,  in  pursuance  of 
his  intention.  A  new  trial  was 
therefore  ordered.  Fraser  v.  Fralick 
and  Fraser,  343. 

CERTIORARL 
See  Quarter  Sessions. 

CHARTER  PARTY. 

Construction — Repairs- — Loss  of 
anclior  and  chain.'] — Plaintiff  de- 
clared on  a  charter  party  of  a  ves- 
sel, for  non-payment  of  the  sum 
agreed  to  be  paid,  and  because  de- 
fendants did  not  deliver  her  up  to 
him  in  the  same  good  order  and 
condition  as  when  delivered  tothem, 
reasonable  wear  and  tear  excepted, 
in  this,  that  an  anchor  and  chain 
belonging  to  her  had  been  lost  by 
them  and  not  replaced.  Defendants 
pleaded  thatthe  indenture  contained 
a  covenant  (setting  it  out)  by  which 
it  was  agreed  that  all  repairs  done 
to  the  vessel  under  $20  should  be 
paid  by  them  and  deducted  from  the 
price  of  the  charter  party,  and  all 
over  $20  by  the  plaintiff;  and  they 
alleged  that  the  costs  of  said  anchor 
and  chain  amounted  to  more  than 
$20,  and  that  they  were  lost  in  the 
lake  by  tempest,  and  without  any 
fault  of  defendants.  Held,  on  de- 
murrer, no  defence,  for  the  loss  of 
the  anchor  and  chain  was  not  within 


648 


DiaEST  OF  CASES. 


the  exception  in  defendants'  cove- 
nant of  reasonable  wear  and  tear, 
nor  was  the  plaintiff  hound  to  re- 
place it  as  a  repair,  under  the  cove- 
nant pleaded.  AngUn  v.  Hender- 
son et  al.j  27. 


CHATTEL  MORTGAGE. 

Mortgage  to  secure  further  advan- 
ces— Advances  in  goods,  how  far  with- 
in the  act — Description  of  goods — 
Consol.  Stats.  V.  C.,  ch.  45,  sees.  5, 
6.] — In  a  chattel  mortgage  the  goods 
were  specified  as  particularly  men- 
tioned in  a  schedule  annexed,  in 
which  they  were  described  as  one 
buggy,  one  cutter,  one  cart,  one 
bread-sleigh,  two  sets  of  harness, 
one  horse,  one  chaff-cutter ;  and  the 
following  household  furniture,name. 
ly,  in  the  small  parlour,  one  stove, 
(fee,  (fee,  enumerating  the  articles 
in  different  rooms.  Held,  sufficient 
as  to  the  furniture,  but  insufficient 
as  to  the  other  goods. 

This  mortgage  was  made  in  pur- 
suance of  an  agreement,  which  re- 
cited that  the  mortgagor,  a  baker, 
owed  the  mortgagee,  a  miller,  $800 
for  flour  already  supplied,  and 
that  the  latter  had  agreed  to  make 
him  further  advances  in  flour,  not 
exceeding  $200,  to  enable  him  to 
carry  on  his  business,  on  having 
both  claims  secured  ;  and  the 
proviso  in  the  mortgage  was  for 
re-payment  of  the  $300,  and  all 
further  advances,  within  a  year. 
Quaere,  per  McLean,  C.J.,  whether 
such  a  mortgage  is  within  the  statute, 
Consol.  Stars.  U.  C,  ch.  45,  sec.  5, 
or  whether  only  advances  in  money 
are  intended.  Semble,  per  Burns 
and  Hagarty,  J.  .T.,  that  the  act  ex- 
tends to  advances  either  in  money 
or  goods. 

Remarks  as  to  the  meaning  of 
the  term  insolvent. 

See  New  Trial. 


CHEQUE. 

Detinue  for — Detention  hy  drawer 
alleging  forgery.'] — See  Detinue. 

CLERK  OF  THE  PEACE. 

Fees  payable  to  clerk  of  the  peace 
—  U nauthorised  charges  paid — Right 
of  cQunty  council  to  recover  hack  after 
accounts  audited — Consol.  Stats.  U. 
C,  chaps,  119,  120,  construction  of  1 
— In  this  case  the  question  was, 
whether  certain  fees  could  legally 
be  claimed  by  the  clerk  of  the  peace 
and  how  far  the  county,  having 
paid  them  during  several  years 
upon  accounts  duly  audited  and 
passed,  could  recover  back  such  as 
he  was  not  entitled  to.  A  special 
case  was  submitted,  in  which  the 
several  charges  were  stated  and 
classified  in  schedules,  which  will 
be  found  in  the  case;  and  the  court 
gave  judgment,  deciding  that  some 
items  were  sanctioned  by  law,  some 
not,  and  that  some  depended  upon 
the  circumstances  under  which  the 
service  charged  for  was  rendered. 
The  following  general  principles 
were  also  laid  down  as  applicable 
to  the  whole  case: 

Where  a  clerk  of  the  peace, 
at  the  request  of  the  justices  or 
municipality,  or  of  the  county  au- 
ditors, renders  services  which  he 
is  not  bound  to  render,  and  for 
which  no  fee  is  allowed,  though 
he  might  be  unable  to  sustain 
an  action  for  his  charges,  yet, 
when  they  have  been  duly  audited 
and  paid  under  no  misunderstand- 
ing, the  municipality  cannot  recover 
them  back  ;  and  the  same  rule  is 
applicable  to  disbursements,  as  for 
stationery,  office  furniture,  (fee. 

The  Consol.  Stats.  U.  C,  ch.  1 19, 
making  it  penal  in  the  clerk  to  re^ 
ceive  more  than  the  legally  estab- 
lished fee  for  services  performed  by 
him,  does  not  apply  to  services  or 
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disbursements  not  properly  belong- 
ing to  his  office  ;  but  the  enactment 
is  not  confined  to  fees  demanded  of 
individuals  for  public  services,  nor 
does  the  penalty  imposed  interfere 
with  the  right  to  re-claim  fees  re- 
ceived contrary  to  the  act. 

Where  the  fees  are  within  that 
act,  and  have  been  paid,  they 
may  be  recovered  back  as  money 
illegally  received,  though  his  ac- 
counts containing  them  have  been 
audited  and  passed.  Under  Con- 
sol.  Stats.  U.  C,  ch.  120,  the 
clerks  of  the  peace,  and  other 
officers,  are  not  to  make  out  ac- 
counts against  the  government  in 
the  first  instance,  but  against  the 
county,  who  are  to  be  paid  or 
reimbursed  by  government  after 
proper  audit. 

The  schedule  appended  to  that 
act  was  not  intended  to  embrace 
all  the  expenses  of  criminal  jus- 
tice chargeable  against  the  govern- 
ment, but  only  to  remove  all  doubt  i 
as  to  those  specified.  The  Cor- 
poration of  the  County  of  Lamhton 
V.  Poussett,  472. 

COBOURG  HARBOUR. 
See  Municipal  Corporations,  2. 

COLLISION. 

Between  steamboat  and  hridge — 
What  is  prima  facie  proof  of  negli- 
gence^— See  Negligence. 


COMMISSION  TO  TAKE  EVL 
DENCE. 

Change  of  day  a'ppointed.'] — It  is 
no  ground  at  the  trial  for  excluding 
evidence  taken  under  a  commission, 
that  the  day  first  named  for  the 
examination  was  changed  by  the 
plaintiff  and  another  appointed. 
Such  an  objection,  if  available  at 
81 


all,  must  be  taken  by  motion  before 
the  trial.  Comstoch  et  al.  v.  Gal- 
braith,  297. 


COMMON  SCHOOLS. 

1.  By-law — School  sections — Un- 
certain boundaries —  Coloured  people.'] 
— A  by-law  recited  that  certain 
coloured  inhabitants  had  petitioned 
tor  an  alteration  of  school  section 
No.  9,  and  for  the  establishing  of 
two  separate  schools  for  coloured 
people  in  the  township,  and  that  it 
was  expedient  to  grant  their  re- 
quest, by  defining  the  boundaries 
of  said  sections  so  as  to  include  the 
coloured  inhabitants  of  the  town- 
ship ;  and  it  set  out  the  limits 
of  each  section  to  be  established, 
the  last  boundary  of  No.  1  being 
"  thence  to  include  all  and  singular 
each  and  every  lot  or  parcel  of  land 
occupied,  or  which  shall  or  may  be 
occupied,  by  any  coloured  person 
or  persons  in  the  front  part  of  the 
said  township  of  Chatham,"  and 
the  last  boundary  of  No.  2  "  thence 
to  include  all  and  singular  each 
and  every  lot  or  parcel  of  land 
occupied,  or  which  shall  or  may  be 
occupied,  by  any  coloured  person 
or  persons  in  that  part  of  the  said 
township  not  included  in  the  sec- 
tion No.  1,  as  described  in  the  first 
section  of  this  by-law."  Held,  that 
these  boundaries  were  indefinite 
and  fluctuating,  and  that  the  by- 
law was  therefore  bad.  Remarks 
as  to  how  far  the  court  are  bound 
to  quash  by-laws,  even  when  moved 
against  properly  and  found  bad. 
In  the  matter  of  Simmons  and  the 
Corporation  of  the  Township  of  Chat-^ 
ham.,  75. 

2.  Differences  as  to  school  site — ■ 
Reference  to  arbitration — Choice  of 
site  before  award  made — Award  aU 
tered  after  execution — -Pleading — > 
Demurrer.] — 'Replevin  against  two 
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school  trustees  and  one  K.,  a  bailiff, 
for  a  horse.  Defendants  pleaded, 
1.  That  they  did  not  take  ;  and,  2, 
an  avowry,  setting  out  in  substance 
that  on  the  30ih  of  October,  1858,  a 
special  meeting  of  the  freeholders 
and  householders  of  the  section 
had  been  duly  called  to  procure  a 
school  site  and  erect  a  school-house 
thereon,  at  which  it  was  agreed  to 
procure  a  certain  site  named  :  that 
this  was  procured  and  the  school- 
house  built :  that  the  plaintiff  was 
duly  assessed  for  a  sura  speci- 
fied: that  the  trustees  by  their  war- 
rant commanded  K.  to  collect  it; 
and  that  after  demand  and  default 
made  he  seized  the  horse.  The 
plaintiff  pleaded  to  the  avowry,  1st, 
de  injuria;  and,  2nd,  as  to  the  jus- 
tification by  th(;  trustees,  that  the 
meeting  was  void,  because  before 
it  took  place  a  special  meeting  of 
the  freeholders  was  duly  held  to 
procure  a  school  site,  at  which  a 
majority  of  the  trustees  differed 
from  a  majority  of  those  present 
with  regard  to  the  site,  in  conse- 
quence of  which  the  freeholders 
and  householders,  the  trustees,  and 
the  local  superintendent  each  ap- 
pointed an  arbitrat.-^r  to  decide  the 
question  ;  that  the  arbitrators  deter- 
mined upon  a  site  specified,  differ- 
ent from  that  mentioned  in  the 
avowry,  which  award  remained  in 
force,  and  that  the  trustees  con- 
trary to  this  decision  wrongfully 
purchased  the  site  mentioned  in 
the  avowry.  The  defendants  re- 
plied that  there  was  no  such  award. 

As  to  the  issue  taken  upon  the  first 
plea  of  defendants,  it  appeared  that 
the  horse  was  seized  by  K.  under 
a  warrant  signed  by  the  two  trus- 
tees, commencing:  /'  We,  the  un- 
dersigned, trustees  of  school  sec- 
tion," &c,  and  sealed  with  the  cor- 
porate seal.  Ildd^  that  the  trustees 
were  liable  personally,  not  in  their 
corporate  capacity  only. 


With  regard  to  the  second  and 
third  issues,  raised  by  the  plea 
of  de  iiijurid  to  the  avowry  and 
replication  denying  the  award,  the 
evidence  shewed  that  in  1857  the 
inhabitants  were  divided  as  to  the 
choice  of  a  school  site,  and  an 
award  was  made  but  not  acted 
upon:  that  in  J 858  the  same  dif- 
ferences existed,  and  one  of  the 
trustees  also  differed  from  his  co- 
trustees :  that  in  March  the  two 
trustees,  defendants,  obtained  a 
conveyance  of  half  an  acre,  part 
of  lot  15,  and  in  May  a  meeting 
was  held  at  which  arbitrators  were 
named  and  an  award  made  ;  but 
the  inhabitants  being  still  dissatis- 
fied another  meeting  was  held  in 
July,  when  the  arbitrators  men- 
tioned in  the  plea  to  the  avowry 
were  chosen.  In  the  meantime  the 
building  was  commenced  upon  the 
land  conveyed.  On  the  4th  of  Sep- 
tember an  award  was  drawn  up, 
which,  as  produced  at  the  trial, 
directed  that  the  site  shonld  be  a 
part  of  the  gore  lying  between  16  and 
17,  now  in  the  tenure  of  John  Lan- 
don,  situated  on  the  south-west  of 
the  road,  and  in  the  westerly  limit 
of  the  said  gore;"  but  it  appeared 
that  the  words  in  italics  were  not 
in  the  award  when  signed,  but 
added  by  two  of  the  arbitrators  in 
May,  1859  ;  and  that  the  word  gore 
stood  originally  lot,  and  so  remained 
until  the  other  words  were  filled  in. 
On  the  30th  of  October,  1858,  a 
meeting  was  held,  having  been 
regularly  called  by  the  two  trus- 
tees, to  settle  the  question  finally, 
and  a  resolution  passed  adopting 
the  land  conveyed.  In  April,  1859, 
the  two  trustees,  defendants,  met, 
the  third  being  absent  from  the 
country,  and  resolved  upon  the 
rate,  which  was  inserted  by  the 
clerk  in  the  roll,  ar.d  the  warrant 
was  issued  to  K.,  who  seized  the 
plaintiff's  horse.  The  plaintiff  after 
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that  procured  the  award  to  he  filled 
up  hy  two  of  the  arbitrators,  who 
stated  that  it  had  been  left  blank 
because  they  did  not  know  the  pre- 
cise description  of  Landon's  land. 

Beld,  that  upon  the  second  issue 
defendants  were  entitled  to  suc- 
ceed, for  the  evidence  sustained 
the  avowry. 

And  that  upon  the  third  issue 
they  were  also  entitled  to  the  ver- 
dict, for  there  was  in  fact  no  award 
made,  and  even  as  it  was  altered 
after  execution  the  description  was 
too  uncertain. 

Ryland  v.  The  same  defendants, 
in  the  Court  of  Common  Pleas, 
commented  upon.  that  under 

the  circumstances  proved  the  refer- 
ence did  not  make  the  subsequent 
meeting  illegal. 

Eeld,  also,  upon  demurrer,  that 
the  avowry  was  good,  the  omission 
of  any  averment  essential  to  the 
validity  of  the  rate  being  cured  by 
the  second  plea  to  it,  which  relied 
wholly  upon  the  award  :  that  the 
second  plea  was  bad,  for  not  shew- 
ing that  before  the  award  the  trus- 
tees and  inhabitants  had  not  duly 
selected  the  site  built  upon,  as  they 
might  do  notwithstanding  the  refer- 
ence; and  that  the  replication  to  if 
denying  the  award  was  a  good 
answer.     Vance  v.  Ki?iff  et  al,  lb7. 

3.  School  taxes — Right  to  collect 
after  the  expiration  of  the  year — A'p- 
peal  from  the  division  couyt.~\ — HekU 
on  appeal  by  the  chief  superinten- 
dent of  education,  that  a  collector 
of  school  taxes  might  in  1861  collect 
by  distress  the  taxes  for  1859  and 
I860,  not  having  made  his  final 
return  of  such  taxes  as  in  arrear, 
and  being  still  collector;  and  fiemhle, 
that  in  this  case  the  plaintiff  who 
complained  of  the  seizure  having 
led  to  it  by  his  own  conduct,  the 
proceeding  should  in  the  division 
court  have  been  upheld  at  all  events. 


The  Chief  Superintendent  of  Schools, 
Appellant,  in  the  matter  of  McLean 
V.  Farrell,  441.. 


COMPENSATION  FOR  IM- 
PROVEMENTS. 

See  Cumberland  (Township  of.) — 
Survey,  2. 


CONFESSION. 
See  Ejectment,  4. — Executors,  2. 

CONFLICT  OF  LAWS. 
See  Foreign  Judgment. 
— * — 

CONSIDERATION. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  6. — Landlord  and 
Tenant,  2. 


CONTRACT. 

1.  Corporation  —  Sub-contract  — 
Liability.'] — One  T.  contracted  with 
the  defendants,  a  corporation,  to 
construct  certain  work  for  them,  and 
on  the  same  day  the  plaintiff  agreed 
with  T.  to  do  a  portion  of  it  for 
$900,  subject  to  the  same  conditions 
which  bound  T.  in  his  contract  with 
defendants,  one  of  which  was  that 
'^0  per  cent,  of  tlie  price  should  be 
retained  until  three  months  after 
completion  of  the  work,  and  then 
paid  upon  the  certificate  of  the 
manager  that  it  had  been  performed 
to  his  satisfaction.  T.  on  the  same 
day  by  letter  authorised  defendants 
to  pay  the  plamtiff  for  his  work  to 
the  amount  of  T.'s  contract  with 
him,  and  defendants  in  answer 
agreed  to  this,  provided  the^plaintiff 
should  carry  out  his  contract  with 
T.,  and  perform  his  work  to  the 
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satisfaction  of  the  manager,  on 
whose  certificate  alone  any  money 
should  be  paid-  Defendants  paid 
the  plaintiff  all  but  20  per  cent,  as 
the  work  progressed,  but  the  man- 
ager refused  to  certify,  complaining 
that  it  was  improperly  performed. 
It  was  proved,  however,  that  he  had 
verbally  agreed  to  pay  the  men  who 
had  worked  under  the  plaintiffflOO, 
if  they  would  discharge  the  com- 
pany. Held,  (reversing  the  judg- 
ment of  the  court  below,)  that  the 
plaintifl:  had  no  right  of  action 
against  defendants,  for  there  was 
no  contract  between  them,  and  at 
all  events  they  would  not  be  liable 
Aviihout  the  manac^er's  certificate. 
Standing  v.  The  London  Gas 
Company,  209. 

2.  Construction — Statute  of  Frauds 
Part  payment.'] — The  plaintiff  had 
agreed  with  one  F.  to  purchase  from 
him  certain  land,one  of  the  conditions 
being  that  he  (the  plaintiff)  should 
take  possession  and  begin  his  im- 
provements at  once,  but  should  cut 
no  wood  off  the  land  for  the  purpose 
of  sale,  but  only  so  much  as  should 
be  required  for  his  own  use,  or  as  it 
should  be  necessary  to  cut  for  the 
purpose  of  clearing  the  land.  The 
plaintiff  afterwards  agreed  with  the 
defendant  to  sell  him  500  cords  of 
wood  at  3s.  9d.  a  cord.  M.  had  agreed 
to  cut  this  wood  for  the  plaintiff  at 
2s.  6d.  a  cord,  and  the  defendant 
was  to  pay  M.  the  2s.  6d.,  and  the 
plaintiff  Is.  3d.  as  owner  of  the 
trees.  In  an  action  for  breach  of  this 
latter  agreement,  Held,  that  the 
plaintiff's  agreement  with  F.did  not 
restrain  him  from  selling  wood  off" 
the  land  cleared  by  him,  and  that 
a  payment  on  account  by  the  defen- 
dant to  M.  took  the  agreement  sued 
upon  out  of  the  Statute  of  Frauds, 
being  a  payment  on  the  contract  as 
much  as  if  made  to  the  plaintiff 
Brady  v.  liarrahy^  340. 


See  Accord  and  Satisfaction.— 
Bills  of  Exchange  and  Promis- 
sory Notes,  5.— Building  Agree- 
ment.— Foreign  Judgment. — 
Guarantee. — Indemnity  Bond. 
—  Interest.  —  Landlord  and 
Tenant,  2. — Sale  of  Goods. 


CONVERSION. 

Evidence  of  in  Trover.']  — See 
Trover. 


CONVEYANCE. 

See  Cancellation. — Deed. — Exe- 
cutors.— Sale  of  Land. 


CONVICTION. 

1.  Consol.  Stats.  JJ.  C,  chaps.  7o, 
124 — Nonsuit.] — An  order  for  the 
payment  of  money,  made  by  a  jus- 
tice under  the  Master  and  Servrant 
Act,  is  not  a  conviction  which  it  is 
necessary  to  return  to  the  quarter 
sessions. 

Donogh  qui  tarn  v.  Long  worth,  8 
C.  P.  437,  and  Grant  qiii  tarn  v. 
McFadden,  11  C.  P.  122,  affirmed. 

The  plaintiff  may  be  nonsuited  in 
a  qiii  tarn  action.  Ranney  qui  tam 
v.  Jones,  370. 

2.  Uncertainty.] — A  conviction  by 
two  justices  for  taking  certain  tim- 
ber feloniously  or  unlawfully,  held 
bad,  for  it  should  not  have  been  in 
the  alternative ;  if  the  taking  was 
unlawful  only,  not  felonious,  it 
should  have  shewn  how  unlawful ; 
and  it  should  have  shewn  also  that 
the  ofl^'ence  came  under  some  statute 
which  gave  the  justices  power  to 
convict.    Regina  v.  Craig,  552. 

See  Criminal  Law. — Lottery. — 
Masterand  Servant. — Statute 
Labour. 
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CORONER'S  INaUEST. 

Right  of  barrister  to  he  heard  at — 
Action  against  coroner  for  exclusion 
— Pleading.']  —  A  barrister  cannot 
insist  upon  being  present  at  a  coro- 
ner's inquest,  and  upon  examining 
and  cross-examining  the  witnesses, 
&c.,  and  can  maintain  no  action 
against  the  coroner  for  excluding 
him  from  the  room. 

Declaration,  lor  assaulting  and 
giving  the  plaintiff  in  charge  to 
a  policeman.  Plea,'{that  the  de- 
fendant was  holding  an  inquest 
post  mortem  as  coroner  within  his 
jurisdiction:  that  the  plaintiff  not 
having  been  summoned  as  a  wit- 
ness or  a  juror,  nor  coming  to 
give  evidence, intruded  himself,  and 
was  acting  against  the  will  of  the 
defendant  in  examining  and  cross- 
examining  witnesses  and  otherwise : 
that  the  defendant  requested  him  to 
desist  and  leave  the  room,  which  he 
refused  to  do,  and  the  defendant 
thereupon  caused  a  policeman  m 
attendance  to  expel  him.  Held,  on 
the  authority  of  Garnett  v.  Ferrand, 
1  B.  &  (J.  611,  that  the  plea  was 
good,  for,  first,  the  coroner  was  not 
liable  to  a  civil  action  for  any  thing 
done  in  his  judicial  capacity  ;  and, 
secondly,  he  was  authorised  in  what 
he  did.  In  a  second  count  the 
plaintiff  set  out  the  facts,  stating 
that  as  a  barrister  and  attorney-at- 
law  he  had  been  employed  by  cer- 
tain clients  to  attend  on  their  behalf 
at  an  inquest  held  by  the  defendant 
as  coroner  on  the  body  of  one  W., 
in  the  issue  of  which  they  were  in- 
terested, and  that  the  defendant  un- 
lawfully and  maliciously,  and  with- 
out reasonable  or  probable  cause, 
refused  to  allow  him  to  act,  and 
forcibly  compelled  him  to  desist. 
Held^  bad,  for  the  same  reasons  that 
the  plea  was  sustained.  Agnew  v. 
Stewart^  396. 


CORPORATIONS. 

See  Common  Schools,  2  Munici- 
pal Corporations,  4. —Railways 
AND  Railway  Companies. 


COSTS. 

See  Attorney. — Covenants  for 
Title. --Mesne  Profits. —  Muni 
ciPAL  Corporations,  5.  — New 
Trial. — Rules  of  Court,  page 
581. — Statute  Labour. 

COUNTY  COURT. 

1 .  Title  to  land  in  question — Juris- 
diction — Practice .] — Thedeclaration 
was  for  wrongfully  converting  to 
the  defendant's  use  the  plaintiff's 
goods  and  chattels  :  to  wit,  one 
dwelling  house,  with  the  doors  and 
windows,  &c.,  thereto  belonging. 
Defendant  pleaded  that  the  goods 
were  not  the  plaintiff's.  At  the  trial 
in  the  county  court  it  appeared  that 
the  plaintiff  claimed  as  assignee  of 
a  mortgage  of  the  land  on  which  the 
house  stood,  and  that  the  dispute 
was  whether  the  house  in  question 
was  part  of  the  freehold.  A  verdict 
having  been  rendered  for  the  plain- 
tiff was  afterwards  set  aside,  on  the 
ground  that  the  title  to  the  land 
came  in  question,  and  that  the  case 
should  have  been  stopped  upon  the 
plaintiff's  evidence.  Held,  that  this 
was  right,  and  the  judgment  below 
was  affirmed.  Port  man  v.  Patter- 
son, 237. 

2.  Appeal  from  county  court  — 
Mandamus.'] — A  county  court  judge 
refused  to  certify  the  papers  for  ap- 
peal, because  the  bond  was  not  con- 
ditioned to  abide  by  the  decision  of 
the  court  above,  as  the  statute  re- 
quires. The  plaintiff^,  who  desired 
to  appeal,  then  applied  for  a  man- 
damus, contending  that  this  part  of 
the  condition  was  unnecessary,  as 
only  costs  could  be  in  question  ;  but 
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the  court  refused  to  interfere.  In 
re  Keenahan  and  Preston,  461. 


COVENANT. 

See  Charter  party. — Interest, 
2,  3. — Partners  and  Partner- 
ship, 1. 

COVENANTS  FOR  TITLE. 

Construction —  Pleadin g . ]  — Plain  - 
tiff  declared  against  defendants  as 
executors,  on  a  covenant  by  the 
testator  that  he  had  the  right  to 
convey  to  the  plaintiff  certain  land 
notwithstanding  any  act  of  him, 
the  testator,  and  also  that  the  plain- 
tiff should  have  quiet  possession 
free  from  all  incumbrances  made 
by  the  testator,  assigning  as  a 
breach  of  the  first  covenant  that 
the  testator  at  the  time  of  making 
the  deed  v^^as  only  a  trustee  of  the 
land  for  one  D.,  in  whom  the  right 
to  convey  the  same  in  fee  as  bene- 
ficial owner  was  vested,  and  by 
whom  it  had  been  conveyed  to  tes- 
tator in  pursuance  of  a  conspiracy 
between  the  testator  and  D.  to 
defraud  one  W.,  a  creditor  of  D., 
who  had  then  a  writ  in  the  hands 
of  the  sheriff  against  D.'s  lands, 
The  plaintifJ  then  alleged  that  W., 
having  purchased  the  land  at 
sheriff's  sale  on  the  execution,  filed 
a  bill  in  Chancery  against  the  de- 
fendants and  the  plaintiff,  and  was 
declared  to  have  a  lien  on  the  land 
for  the  amount  of  his  claim  ;  and 
that  although  the  defendants  had 
paid  the  sum  due  to  W.,  they  had 
not  paid  the  plaintiff's  costs  of 
defending  the  suit  in  Chancery. 
Held^  on  demurrer,  that  the  decla- 
ration was  bad,  for  the  covenant  for 
right  to  convey  was  qualified,  and 
the  writ  being  in  the  sheriff's 
hands  before  the  deed  to  the  testa- 
tor the  sale  and  subsequent  proceed- 


ceedings  did  not  arise  from  any  act 
of  his  in  accepting  that  deed  for 
the  purpose  alleged,  but  might 
equally  have  taken  place  without 
it;  nor  could  they  support  a  re- 
covery on  the  other  covenant,  also 
qualified,  if  they  had  been  assigned 
as  a  breach  of  it.  Shire  v.  Gates 
et  al.  Executors  of  Jonathan  Gates, 
419. 


CRIMINAL  LAW. 

1.  Assessment  roll — Forgery. ~\  — 
An  indictment  will  not  lie  for  forg- 
ing or  altering  the  assessment  roll 
for  a  township  deposited  with  the 
clerk.     The  Queen  v.  Preston,  87. 

2.  False  pretences — Post  office  or- 
ders— Indictment —  Obtaining  money 
with  intent  to  defraud —  ConsoL  Stats, 
C,  ch.  92,  sec.  73.] — One  D.,  being 
post-master  at  Berlin,  transmitted 
to  defendant  at  Toronto  several 
post-office  orders  payable  there, 
which  defendant  presented  and  got 
cashed,  but  it  appeared  afterwards 
that  the  moneys  thus  obtained  had 
never  been  received  by  D.  for  de- 
fendant, and  thai  frauds  to  a  large 
extent  had  been  thus  committed. 
Defendant  having  been  convicted 
upon  an  indictment  which  charged 
him  with  unlawfully,  fraudulently, 
and  knowingly  obtaining  from  our 
Lady  the  Glueen  these  sums,  of  the 
moneys  and  property  of  our  said 
Lady  the  Glueen,  with  intent  to  de- 
fraud :  held,  that  the  indictment 
was  good  :  that  the  .56ih  section  of 
the  Post  Office  Act,  Consol.  Stats. 
C,  ch.  3i,  was  not  applicable  to  the 
case  :  that  the  money  was  properly 
charged  to  be  the  money  of  the 
Glueen,  not  of  the  post-master ; 
and  that  it  was  unnecessary  to 
allege  an  intent  to  defraud  any  par- 
ticular person. 

Remarks  as  to  the  extensive 
nature  of  the  provision  on  which 
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the  indictment  was  framed,  Consol. 
Stats.  C.,  ch.  93,  sec.  73. 

Semhle,  that  defendant  might  also 
have  been  properly  convicted  under 
another  count  of  the  indictment, 
charging  him  with  having  obtained 
the  money  by  false  pretences. 
Regina  v.  Dessauer,  231. 

3.  False  pretences.]— The  prison- 
er represented  to  the  prosecutor 
that  a  lot  of  land  on  which  he 
wished  to  borrow  money  had  a 
brick  house  upon  it,  and  thus  pro- 
cured  a  loan,  when  in  fact  the  land 
was  vacant.  Beld,  that  he  was 
properly  convicted  of  obtaining 
the  money  under  false  pretences. 
Regina  v.  Hiifpel,  281. 

4.  Larceny  —  False  pretences- — 
Consol.  Stats.  C,  ch.  99,  sec.  62, 
Consol.  Stats.  U.  C,  ch.  112,  sec.  3 
—  Construction  o/.] — A  defendant 
indicted  for  misdemeanour  in  ob- 
taining money  under  false  preten- 
ces cannot,  under  Consol.  Stats. 
C,  ch.  99,  sec.  62,  be  found  guilty 
of  larceny.  That  clause  only  au- 
thorises a  conviction  for  the  misde- 
meanour, though  the  facts  proved 
amount  to  larceny. 

Where  a  defendant  on  such  an 
indictment  had  been  found  guilty 
of  larceny,  helcl^  that  the  court  had 
no  power  under  Consol.  Stats.  U. 
C,  ch.  112,  sec.  3,  to  direct  the 
verdict  to  be  entered  as  one  of 
"guilty,"  without  the  additional 
words. 

Defendant  held  the  title  of  cer- 
tain land  belonofing  to  one  A.,  who 
lived  in  the  United  States.  A. 
exchanged  it  with  H  (the  prosecu- 
tor) for  other  land,  and  gave  an 
order  on  defendant  to  convey  to  H. 
When  H.  presented  this  order 
defendant  represented  that  a  claim 
having  been  made  against  him  for 
A.'s  debts,  he  had  sworn  that  the 
farm  belonged  to  himself ;  and  to 
keep  up  the  appearance  of  this 


being  true,  it  was  agreed  between 
H.  and  defendant  that  a  certain  sum 
should  be  paid  over  by  H.  to  de- 
fendant on  receiving  the  deed,  as 
for  the  purchase  money,  and  im- 
mediately returned.  H.  borrowed 
^700  for  the  purpose,  and  they, 
with  H.'s  brother  and  others,  went 
to  a  solicitor's  office,  where  the 
deed  was  drawn,  with  a  considera- 
tion expressed  of  $3150.  The  $700 
was  handed  to  defendant,  and 
counted  over  by  him  as  if  it  were 
S2000,  and  notes  given  by  H.  and 
his  brother  for  the  balance,  $1150. 
Defendant,  instead  of  returning  the 
money  and  notes,  ran  away  with 
them.  Semhle,  that  upon  these  facts 
an  indictment  forlarceny  mighthave 
been  sustained,  if  the  jury  found 
that  defendant  when  he  obtained 
possession  of  the  property  intended 
to  steal  it. 

The  public  interest  being  con- 
cerned, the  principle  of  estoppel 
would  not  apply,  so  as  to  prevent 
H.  from  asserting  that  the  payment 
which  he  professed  to  make  in 
good  faith  was  in  fact  only  a  pre- 
tence. 

See  Clerk  of  the  Peace. — Con- 
viction.— Evidence,  3. —  High- 
ways, 4. —  Lottery. —  Master 
AND  Servant. —  Prisoners. — ■ 
Statute  Labour. — Taverns. 


CROWN. 

Not  hound  hy  23  Fic,  ch.  25.]— 
^ee  Exemption  from  Seizure. 


CROWN  GRANT. 

See  Description  of  Land,  1. — 
Highways,  3. 
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CUMBERLAND,  (TOWNSHIP 
OF.) 

23  Vic,  ch.  101 — Ejectment — 
Compensation  for  improvements.'] — 
The  23  Vic  ,  ch.  101,  declares  the 
mode  in  which  the  side  lines  of  the 
first  concession  of  Cumberland  shall 
be  run,  and  provides  a  particular 
method  by  which  those  injured  by 
the  change  from  the  original  plan 
of  survey  may  obtain  compensation. 

Held,  that  the  provisions  of  the 
general  statute,  20  Vic,  ch.  78, 
were  thereby  excluded,  and  that 
the  defendant  was  confined  to  the 
remedy  pointed  out  by  the  special 
act.    Smith  V.  Sparrow,  323. 


DAMAGES. 

See  Accord  and  satisfaction. — 
Action. — Estoppel,  2. — Indem- 
nity BOND. —  Municipal  corpo- 
rations, 4.— Water-course. 


DEBENTURES. 

See  Municipal  Corporations,  2. — 
Trover. 


DEDICATION.  ' 
See  Highways,  3. 


DEED. 

Construction —  Operative  words.] — 
The  plaintiff  in  ejectment  claimed 
under  a  deed  from  one  S.,  who  was 
iproved  to  be  the  owner  in  fee^  ex- 
pressed to  be  made  in  pursuance  of 
the  act  to  facilitate  the  conveyance 
of  real  property,  by  which  S.,  in 
consideration  of  £75,  did  quit  claim 
to  one  G.,  his  heirs  and  assigns  for 
ever,  all  his  right  and  title  to  the 
land  in  question.  It  was  added 
that  G.  might  take  possession,  that 
S.  would  execute  such  further  as- 


CASES. 

surances  as  might  be  requisite,  that 
he  had  done  no  act  to  encumber, 
and  he  released  and  quitted  claim 
to  G.  all  his  claim  upon  said  lands. 

Held,  sufiicient  to  pass  the  title  in 
fee.    Nicholson  v.  Dillabough,  591. 

See  Cancellation. — Sale  or  land. 


PELAY. 

See  Ejectment,  4. 


DEMURRER. 
See  Pleading. 


DEPARTURE. 
See  Pleading. 


DESCRIPTION  OF  GOODS. 
See  Chattel  Mortgage. 


DESCRIPTION  OF  LAND. 

1 .  Crown  grant  —  Description  of 
land — Disputed  boundary —  Burden 
of  proo/.]— The  Crown  in  1836 
granted  to  S.,  under  whom  the 
defendants  claimed,  "  200  acres, 
more  or  less,  in  the  township  of 
Colchester,  being  lot  No.  41,  in 
front  on  lake  Erie,  in  the  said  town- 
ship,'* and  describing  it  by  metes 
and  bounds  as  "  commencing  in 
front,  on  lake  Erie,  at  the  south- 
east angle  of  the  said  lot ;  thence 
north  175  chains ;  thence  west  11 
chains  46  links,  more  or  less,  to  the 
limit  between  lots  41  and  42,;  thence 
south  175  chains,  more  or  less,  to 
lake  Erie  ;  thence  easterly  along 
the  shore  to  the  place  of  begin- 
ning." 

In  1839  a  grant  issued  to  B., 
through  whom  the  plaintiff  claimed, 
for  88  acres,  more  or  less,  *'  being 
composed  of  the  rear  parts  of  lots  41, 
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42,  and  48,  in  the  front  or  first  con- 
cession of  Colchester."  described 
as  commencing  in  the  limit  between 
lots  40  and  41,  at  a  distance  of  175 
chains  from  the  south-east  angle  of 
the  said  lot  41  ;  then  north  25  chains 
50  links,  more  or  less,  to  the  allow- 
ance for  road  in  the  rear  of  the  said 
concession  ;  th^n  west  34  chains 
71  linkf,  more  or  less,  to  the  limit 
between  lots  43  and  20;  then  south 
25  chains  50  links,  more  or  less,  to 
lands  heretofore  granted  to  Thomas 
Ferris  in  lot  43  ;  then  east  34  chains 
71  links,  more  or  less,  to  the  place 
of  beg-inning. 

Held,  that  the  first  grant  must  be 
taken  to  include  the  whole  of  lot  41 
to  the  second  concession,  notwith- 
standing the  particular  description, 
and  therefore  that  nothing  could 
pass  by  the  second  patent. 

The  defendants  claimed  under  a 
lease  of  50  acres, described  as  com- 
mencing in  the  rear  of  150  acres  of 
the  lot,  and  running  back  43  chains 
75  links,  executed  in  J824  by  S  , 
who  in  1826  conveyed  the  remain- 
ing 150  acres  to  one  I.,  describing 
it  as  commencing  in  front  on  lake 
Erie  at  the  south-east  angle  of  the 
lot,  and  running  back  131  chains 
25  links.  I.  had  a  survey  made  in 
1828.  and  a  post  was  then  planted 
to  mark  his  north  boundary.  It 
appeared  that  defendants  never 
questioned  this  limit,  but  in  lb58, 
when  having  their  own  £0  acres 
surveyed,  they  directed  the  survey- 
or to  assume  it  as  their  southern 
line.  They  afterwards  moved  their 
north  fence  further  back,  which 
gave  rise  to  this  action. 

HeUl^  that  the  defendants,  who 
appeared  to  have  their  full  50  acres 
according  to  the  old  limns,  must 
shew  their  right  to  change  the 
boundaries  so  long  acquiesced  in. 
and  that  it  was  unnecessary  for  the 
plainiifl'  in  the  first  instance  to  prove 
his  claim  by  actual  survey, 
82 


The  point  of  commencement  "in 
front  on  lake  Erie,  at  the  south-east 
angle  of  the  lot,"  means  the  south- 
east-angle as  it  stood  at  the  time 
the  grant  issued,  and  not  a  point 
shifting  with  the  encroachment  of 
the  lake.    Iler  v.  Nohxn  et  a?.,  309. 

2.  Bond — Description  of  land — 
Ejectment — Estt  ppd.']—The  plaintiff 
owned  part  of  lot  7,  and  agreed 
verbally,  in  1859,  to  buy  from  one 
M.  two  acres  more  adjoining  on  the 
north,  of  which  he  went  into  posses- 
sion. lnl8bOM  gavp  to  defendant 
a  bond  to  convey  to  him  thirty  acres 
of  the  lot,  more  or  less,  describing 
it  as  "  all  that  part  of  the  said  lot 
number  seven  lying  north  of  the 
land  owned  by  .T.  D.."  the  plaintiff, 
"  and  south  of  the  road  through  the 
said  lot  to  Cramahe  Hill."  He 
afterwards  conveyed  the  two  acres 
to  the  plaintiff,  who  then  brought 
ejectment.  M.  swore  upon  the  trial, 
that  these  two  acres  were  not  in- 
tended to  be  included  in  the  bond 
to  defendant,  but  were  looked  upon 
as  a  part  of  the  plaintiff's  land 
referred  to  in  it,  and  that  defendant 
had  without  them  his  full  thirty 
acres. 

Held,  that  the  plaintiff  must  re- 
cover, for,  first,  the  bond,  under  the 
circumstances,  should  be  construed 
as  referring  to  all  the  land  in  plain- 
lifi's  visible  possession  as  owner, 
thus  excluding  the  two  acres  ;  and, 
secondly,  the  deed  at  all  events 
vested  the  legal  title  in  the  plaintiff, 
and  defendant's  equitable  right  un- 
der the  bond  could  afford  no  defence. 
Dusenhury  v.  Falmatier,  462. 

3.  Ejectment — Description  of  land. '\ 
— In  ejectment  for  twenty  acres  of 
land,  ihe  plaintiff  claimed  under  a 
patent  from  tile  Crown.  Defendant 
endeavoured  to  defeat  his  recovery 
by  putting  in  a  mortgage  from  the 
plaintiff  to  one  P.  of  1300  acres, 
described  as  "  being  comprised  in 

VOL.  XXII. 
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the  schedule  and  map  attached," 
Thp  land  m  the  plaintiff's  patent 
was  not  mentioned  in  the  schedule, 
though  it  was  laid  down  on  the  map, 
but  it  was  proved  that  the  map  con- 
tained other  lands  belonging  to 
other  parties,  and  was  not  made 
with  reference  to  the  mortgage,  and 
that  the  schedule  embraced  lands 
not  appearing  on  the  map. 

Meld,  clearly  insufficient  to  dis- 
prove the  plaintiff's  claim.  Cotton 
V.  McCulhj,  550. 

See  Will. 

DETINUE. 

For    cheque^  Detention    hy  tlfi 

drawees  alleging  forgery — Pleading. '\ 
— Detinue,  for  a  cheque.  Plea, 
that  defendants  received  the  cheque 
from  the  plaintiff  to  present  and  col- 
lect it  from  the  bank  on  which  it 
was  drawn:  that  they  did  present 
it,  but  payment  was  refused  by  the 
bank  manager,  who  retained  and 
keeps  the  same,  alleging  that  the 
names  of  the  drawers  thereto  are 
forged.  Held,  on  demurrer,  that  the 
plea  shewed  a  good  defence,  for  if 
the  cheque  was  forged  the  detention 
was  rightful,  and  if  genuine,  defen- 
dants lost  control  over  it  by  no 
wrongful  act,  and  the  plaintiff's  re- 
medy v/as  against  the  bank.  Brown 
V.  Livingstone  et  al.<,  488. 

DEVISE. 
See  Will. 

DISTRESS. 
See  Common  Schools,  2, 3.— Plead- 
ing. 

DIVISION  COURTS. 

1.  Action  under  Division  Courts 
Act^  hy  execution  creditor  on  securities 
seized —  Pleading — Eu  idence —  Secu- 
rity for  costs.'] — In  an  action  on  a 


promissory  note,  payable  to  plain- 
tiff or  bearer,  brought  in  the  name 
of  the  plaintiff',  under  the  Divi- 
sion Courts  Act,  sec.  152,  by  a 
person  who  had  obtained  execution 
against  him  in  that  court,  defen- 
dants pleaded  (among  other  pleas) 
that  the  plaintiff  was  not  the  legal 
holder.  It  appeared  that  the  note 
had  been  seized  by  the  bailiff  in 
the  hands  of  one  T.,  to  whom  the 
plaintiff  had  handed  it  for  collection. 
Held,  that  it  was  not  indispensa- 
ble that  the  declaration  should  shew 
the  suit  to  be  brought  under  the 
statute,  but  that  defendants  were 
entitled  to  succeed  on  the  plea,  for 
the  plaintiff  was  not  in  fact  the 
holder,  and  to  entitle  the  real  plain- 
tiff' to  shew  his  right  under  the 
statute  to  sue  in  the  name  of  the 
nominal  plaintiff,  the  facts  should 
have  been  specially  replied.  It  is 
safer  in  such  actions  to  aver  and 
prove  a  judgment  to  support  the 
execution,  but  semhle  that  it  is  not 
essential. 

The  real  plaintiff  need  not  shew 
upon  the  trial  that  security  for  costs 
has  been  given,  as  required  by  sec. 
154.  If  not  given,  defendant  may 
move  to  stay  proceedings,  or  per- 
haps may  plead  it  in  bar  of  the  ac- 
tion. Quaere^  as  to  the  meaning  of 
that  clause  in  the  statute.  Aaron 
McDonald  v.  James  McDonald  and 
Robert  McDonald,  53. 

2.  Jurisdiction — Prohibition.]  — 
Plaintiff  sued  in  the  division  court, 
stating  his  claim  to  be,  for  goods 
sold  £26  14s.,  and  four  years'  in- 
terest thereon,  and  for  two  promis- 
sory notes,  £15  each,  and  interest, 
in  all  £73,  and  giving  credit  for 
cash  payments  of  £46,  abandoning 
the  excess  of  the  balance  above 
£25.  At  the  trial  defendant  ob- 
jected to  the  jurisdiction,  and  judg- 
ment having  been  given  against 
him,  he  afterwards  obtained  a  new 
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trial  on  affidavit  of  merits.  In 
granting  it  the  judge  allowed  the 
plaintiff  to  amend  his  claim,  and 
the  account  then  rendered  claimed 
only  the  balance  due  on  the  notes, 
in  all  £49,  gave  credit  for  £28,  and 
abandoned  all  but  £25  of  the  bal- 
ance. The  defendant  moved  for  a 
prohibition.  Held,  that  as  amended 
the  claim  was  clearly  within  the 
jurisdiction,  and  that  if  the  amend- 
ment were  improperly  allowed,  that 
would  form  no  ground  for  prohi- 
bition. 

Quaere,  whether  the  first  account 
shewed  a  claim  beyond  the  juris- 
diction, as  without  the  notes,  which 
were  liquidated  demands,  the  ac- 
count would  not  exceed  £50.  In 
re  Higginhotham  v.  Moore,  326. 

See  Common  Schools,  3. 


DOWER. 

Form  of  lorit  of  assignment  of, 
under  24  Vic,  ch.  40.] — See  Rules 
OF  Court,  page  581. 


DRAIN. 

Improper  construction  oj — Liahi- 
lity  of  Municipal  Corporations.'] — 
See  Municipal  Corporations,  4. 


EJECTMENT. 

1.  Right  to  try  question  ofhouu' 
dary.\ — Held^  that  a  question  of 
boundary  maybe  tried  in  an  action 
of  ejectment. 

Where,  therefore,  the  plaintiff 
claimed  "  the  south  half  of  lot  29, 
in  the  third  concession  of  Ancaster, 
containing  100  acres,  more  or  less, 
according  to  the  line  run  between 
lots  28  and  29  in  the  said  conces- 
sion by  one  Marlatt,  Deputy  Pro- 
vincial Surveyor,"  and  the  defence 
was  for  land  described  as  part  of 
lot  28,  alleging  it  to  be  claimed  in 
this  action  as  part  of  the  south  half 


of  29 :  held,  that  the  defendants 
should  have  been  allowed  to  prove 
that  the  land  claimed  by  them  was 
part  of  28,  and  that  the  learned 
judge  improperly  refused  to  receive 
evidence  of  their  title  to  any  land 
not  part  of  lot  29.  Irim'n  v.  Sager 
et  al,  S7S. 

[See  Lund  v.  Savage,  12  C.  P., 
143,  shewing  that  on  this  question 
the  Court  of  Common  Pleas  have 
come  to  a  different  decision.] 

2,  Question  of  boundary.']  —  See 
Irwin  V.  Sager,  ante,  page  373. 

The  plaintiff  described  the  land 
claimed  as  part  of  lot  10,  "  com. 
mencing  at  a  post  planted  by  Y., 
Provincial  Land  Surveyor,  at  the 
north-west  angle  of  the  said  lot, 
then  S.  16°  E.  35  chains,  more  or 
less,  to  the  centre  of  the  concession; 
then  N.  70°  E.  2  chains  35  links, 
to  a  certain  blazed  line;  thence 
along  the  said  line  N.  13°  W.  35 
chains,  more  or  less,  to  the  rear  of 
the  concession  ;  then  S.  75°  W.  2 
chains  6  links,  to  the  place  of  be- 
ginning." The  defendant  claimed 
it  all  as  part  of  lot  9.  Held,  that  the 
plaintiff's  land  being  clearly  de- 
scribed in  the  writ  so  as  to  be  dis- 
coverable on  the  ground,  the  ques- 
tion of  boundary  should  have  been 
tried,  to  ascertain  whether  it  formed 
part  of  lot  9  or  10.  Sexton  v.  Fax- 
ton,  389. 

3.  Boundary.] — See  the  two  pre- 
ceding cases. 

The  plaintiff  here  claimed  the 
land  in  question  as  the  south-west 
quarter  of  lot  13.  The  defendant 
limited  his  defence  to  that  part  of 
the  land  mentioned  in  the  writ  en- 
closed by  the  line  fence  between  the 
plaintiff  and  the  defendant,  which 
he  claimed  title  to  as  part  of  lot  14. 
Held,  that  the  question  of  boun- 
dary between  lots  13  and  14  should 
have  been  tried,  in  order  to  deter- 
1  mine  whether  the  land  so  described 
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by  defendant  was  his.  Boules  v. 
Taugliney,  391. 

4.  Plea  of  confession  —  Verdict 
taken  after  —  Ladies.^  —  Plaintiff 
brought  ejectment  upon  mortgage.' 
Defendant  appeared,  and  notice  of 
trial  was  served  on  the  18lh  of  Sep- 
tember for  the  80th  of  October.  On 
the  evening  of  the  29ih  of  October 
the  defendant  served  a  notice  of 
confession  on  the  plaintiff  at  his 
residence,  thirty  miles  from  the 
assize  town,  where  his  attorney  had 
gone;  and  on  the  30th  a  verdict 
was  taken,  defendant  not  appearing, 
and  the  attorney  being  ignorant  of 
the  confession.  The  court,  under 
these  circumstances,  refused  to  set 
aside  the  verdict.  Roiv  v.  Quiidan 
et  aL,  452. 

5.  Ejectment  hy  lessee — Entry.'] — 
A  lessee  may  maintain  ejectment 
before  entry. 

The  plaintiff  claimed  under  a 
lease  from  one  of  the  defendants, 
H.,  dated  the  5th  of  February,  1862, 
for  a  term  to  commence  upon  the 
1st  of  March  following.  The  de- 
fendant, B.,  claimed  also  under  a 
lease  from  H.,  dated  the  19ih  of 
February,  1862,  and  it  was  admit- 
ted that  he  had  entered  before  the 
1st  of  March,  and  still  held  posses- 
sion. Held,  that  the  plaintiff  was 
entitled  to  a  verdict,  though  he  had 
not  entered  under  his  lease.  Cleve- 
land V.  Boice  et  al.,  609. 

See  Amendment,  3. — Cumberland 
(township  of). — Description  of 
Land,  1,  2.  —  Executors,  1. — 
Highways,  1.— Mesne  Profits. 
— Survey. — Venue. 


Action  for  keeping  tavern  ojjcn,  &c,, 
daring.]— 'iSee  Taverns. 


ENTRY. 

See  Ejectment,  5. 

EQUITABLE  PLEADINGS. 

See  Building  Agreement.— Estop- 
pel.— Railways  and  Railway 
Companies. 


ERROR. 
See  Quarter  Sessions. 


ESTATE. 
See  Cancellation. — Title. 

ESTOPPEL. 

1.  Sale  of  goods  by  sheriff — Con- 
veyance to  vendee'' s  agent — Action  for 
price — Receipt  under  seal — Edop- 
pel  ] — To  an  action  by  the  sheriff 
for  the  price  of  goods  sold  under 
execution,  the  defendants  pleaded, 
3rd,  a  release  under  seal,  and  4th, 
payment  The  plaintiff  took  issue 
on  the  third  plea,  and  to  the  fourth 
replied  on  equitable  grounds,  in 
substance,  that  one  P.'s  goods 
being  seized  by  him  under  execu- 
tion, defendants  and  other  creditors 
before  the  sale  issued  attachments  : 
that  defendants  by  their  agents 
purchased  the  goods,  and  it  was 
agreed  between  the  plaintiff  and 
them  that  they  sliould  not  pay  until 
a  question  of  priority  which  had 
arisen  as  between  an  execution 
creditor  and  the  atiachmenls  should 
be  determined  :  that  the  plaintiff 
at  their  request  executed  a  bill  of 
sale  10  one  G.,  their  agent,  to  pass 
the  goods,  and  inadvertently  therein 
acknowledged  the  receipt  of  the 
purchase  money  from  him,  though 
It  never  was  paid  ;  and  that  the 
court  before  the  commencement  of 
this  suit  determined  that  the  execu- 
tion creditor  should  have  priority. 
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Held,  that  the  plaintiff  was  not 
estopped  from  denying  the  pay- 
ment by  the  acknowledgment  under 
seal  of  receipt  from  G.,  for  it  was 
not  specially  pleaded,  the  action 
was  not  upon  tlie  deed  nor  against 
a  party  to  it,  and  there  was  nothing 
on  the  face  of  it  to  connect  G.  with 
defendants. 

Upon  the  evidence  set  out  in  this 
case,  the  question  was,  whether 
the  sheriff  had  not  appropriated  the 
money  in  defendants'  hands  to  the 
atlacliment,  without  reference  to 
the  decision  of  the  court,  and  the 
jury  having  found  for  the  plaintiff, 
the  verdict  was  sustained.  Carrall, 
Sheriff,  V.  The  Montreal  Bank,  18. 

2.  Pleading — Estoppel  hy  former 
judgment'\ — Declaration,  that  in 
consideration  that  the  plaintiff,  for 
the  accommodation  of  the  defen- 
dant, would  sign  a  certain  promis- 
sory note  made  by  C,  payable  to 
the  defendant,  for  jClOO,  defendant 
promised  to  obtain  and  deliver  to 
the  plaintiff  accounts  due  to  C.  by 
different  persons  to  that  amount,  as 
security:  that  the  plaintiff  signed 
the  note,  but  the  defendant  did  not 
obtain  the  accounts  ;  by  reason 
whereof  llie  plaintiff  was  obliged  to 
pay  the  note,  with  interest,  and  the 
costs  of  a  suit  brought  by  the  defen- 
dant thereon.  Defendant  pleaded, 
by  way  of  estoppel,  that  in  the  suit 
by  him  on  the  note  this  plaintiff 
pleaded  as  a  defence  the  same  agree- 
ment now  declared  upon  :  that  issue 
having  been  taken  thereon  the  jury 
found  that  no  such  agreement  was 
made,  and  that  judgment  entered 
on  that  verdict  still  remained  in 
force.  Held,  on  demurrer,  a  good 
defence. 

McLean,  J.,  dissented,  on  the 
ground  that,  as  the  agreement  could 
have  formed  no  defence  to  the  ac- 
tion on  the  note,  the  verdict  on  an 
immaterial  plea  formed  no  estop- 


pel ;  and  that  the  declaration  was 
bad,  for  the  damages  alleged  did 
not  arise  from  the  non-delivery  of 
the  accounts  promised,  but  from 
the  non-payment  of  the  note. 
Camplell  v.  H'  Imes,  465. 

See  Criminal  Law,  4. — Descrip- 
tion OF  LAND,  1,  2. —  Inter- 
pleader, 2. — Seduction. 


EVIDENCE. 

1.  Written  agreement — Parol  evi- 
dence— Statute  of  Frauds.^  — The 
plaintiff  agreed  verbally  to  sell  to 
defendant  a  quantity  of  limber,  to 
be  got  out  by  him  upon  certain 
timber  limits  held  by  her  from  the 
Crown,  for  20s.  per  thousand  feet, 
payable  on  its  arrival  at  Quebec. 
These  limits  had  formerly  belonged 
to  the  plaintiff's  husband,  of  whom 
she  was  administratrix,  and  it  was 
agreed,  the  defendant  being  a  party 
to  the  arrangement,  that  half  of  the 
money  should  be  applied  towaids 
payment  of  debts  due  by  the  intes- 
tate. A  written  agreement  was 
then  signed  by  the  plaintiff^,  inten- 
ded to  relate  to  the  payment  of  her 
share  only,  by  which  she  agree. i  to 
sell  to  defendant  the  right  to  cut 
the  timber  at  10s.  per  thousand 
feet. 

Beld,  Rolinson,  C.  J.,  doubting, 
that  evidence  of  the  verbal  agree- 
ment was  admissible,  as  the  writing 
did  not  contain  and  was  not  in- 
tended to  contain,  the  whole  agree- 
ment between  the  parties  ;  and  that 
the  plaintiff  therefore  might  recover 
the  20s.  per  thousand  feet. 

Held,  also,  that  the  Statute  of 
Frauds  did  not  apply,  the  trees  hav- 
ing been  cut  down  and  reduced  to 
chattels.  Chamberlain  v.  Smlth,lOS, 

2.  Identiti/^ — Where  there  is 
nothing  to  raise  a  doubt  as  to  the 
identity  of  the  persons  through 
whom  a  title  comes,  it  will  be  pre- 
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sumed  from  the  identity  of  the 
names. 

In  this  case,  however,  to  confirm 
the  identity,  there  were,  besides 
the  names,  the  description  of  the 
parties  and  the  handwriting-,  and 
the  fact  that  the  patent  had  been 
handed  down  with  the  different 
conveyances;  and  it  appeared  fur- 
ther that  both  parties  assented  to 
the  title  of  one  M.,  who  claimed 
through  the  deeds  as  to  which 
proof  of  identity  was  insisted  upon. 
Nicholson  v.  Burkholder,  108. 

3.  Murder —  Evidence  —  Collate- 
ral issue — Relevancy.']  —  Prisoner 
being  indicted  for  the  murder  of 
one  H.,  the  principal  witness  for 
the  Crown  stated  that  the  crime 
was  committed  on  the  Istof  Decem- 
ber, 1^59,  on  a  bridge  over  the 
river  Don,  and  that  the  prisoner 
and  one  S.  (whohad  been  previously 
tried  and  acquitted)  threw  H.  over 
the  parapet  of  the  bridge  into  the 
river.  The  counsel  for  the  prisoner 
then  proposed  to  prove  by  one  D. 
that  S.  was  at  his  place,  fifty  miles 
off,  on  that  evening,  but  the  learned 
judge  rejected  the  evidence,  saying 
that  S.  might  be  called,  and  if  con- 
tradicted might  be  confirmed  by 
other  testimony.  S.  w^as  called, 
and  swore  that  he  was  not  present 
at  the  time,  but  he  not  being  con- 
tradicted D.  was  not  examined. 
Meld^  that  the  presence  of  S.  was 
a  fact  material  to  the  enquiry,  and 
that  D.  therefore  should  have  been 
admitted  when  tendered  ;  and,  the 
prisoner  having  been  found  guilty, 
a  new  trial  was  ordered.  Regina 
V.  James  Brown,  330. 

Of  administration  in  foreign  coun- 
try.]-^ISee  Administration. 

See  Attorney. — Bills  ofExchange 
AND  Promissory  Notes,  3. — 
Building  Agreement. — Commis- 
sion TO  TAKE  Evidence.-— De- 


scription OF  Land.— Estoppel,  1 . 
— Executors,  1.— Foreign  Judg- 
ment.—Guarantee.— Highways 
3,  4.  — Malicious  Prosecution. 
— Mesne  Profits. — Money  Paid 
■ — Negligence. — Partners  and 
Partnership,  2. — Patent  for 
Invention.  —  Payment. —  Prin- 
cipal AND  Agent. — Seduction. 
— Survey,  3.— Trespass. — Tro- 
ver.— Water-course. 


EXECUTION. 

Action  for  seizing  under  after  debt 
paid.\ — See  Action. 

See  Absconding  Debtors. — Divi- 
sion Courts,  1.  —  Exemption 
from  Seizure. — Fraud. — Inter- 
pleader.—  Registration,  1. — 
Revivor. — Sale  of  Goods.  3. 

EXECUTORS. 

1.  Term  of  years — Death  of  lessee 
intestate — Succession — Bequest — Evi- 
dence of  assent  by  executor.'] — In 
ejectment  it  appeared  that  C.  died 
in  1851,  seised  of  an  unexpired 
term  of  years  in  the  land,  intestate, 
and  leaving  an  only  son,  M.,  who 
remained  in  possession,  and  on  his 
death  in  1857  devised  it  to  his  un- 
cle, J.  D.  for  life,  and  then  to  the 
plaintiff,  the  testator's  child.  M.D., 
another  uncle  of  the  testator,  was 
appointed  executor.  He  saw  J.  D. 
in  possession  after  M.'s  death,  and 
was  himself  living  on  the  place, 
but  in  1858  he,  as  executor,  con- 
veyed the  term  to  one  F.  ;  and 
afterwards,  in  1860,  J.  D.  adminis- 
tered to  C.'s  estate,  and  as  such 
administrator  assigned  his  interest 
also  to  F.,  under  whom  defendant 
claimed.  The  court  being  left  to 
draw  the  same  inferences  as  a  jury, 
and  the  defendant's  claim  appear- 
ing to  be  dishonest:  held,  that  the 
plaintiff  must  succeed  :  that  on  the 
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death  of  C,  her  only  child,  M., 
remaining  in  possession,  became 
entitled,  so  that  J.  D.'s  deed  as 
administrator  conveyed  nothing: 
that  there  was  sufficient  evidence 
to  infer  an  assent  by  M.'s  executor 
to  the  bequest  to  J.  D.,  Avhich  would 
extent  to  the  subsequent  devise  to 
the  plaintiff,  and  that  his  convey- 
ance as  executor  was  therefore  in- 
operative.    TeaJion  v.  Leamy,  216. 

2.  Power  of  one  to  confess  judg- 
ment—  ConsoL  Stats.  U.  C.,  ch.  42, 
sees.  23,  28 — Construction  of .1^ — One 
of  several  executors  has  no  power 
to  bind  the  others  by  giving  a  cog- 
novit, and  where  judgment  had 
been  entered  on  such  a  confession 
it  was  set  aside  as  against  all. 

The  drawer  of  a  bill  accepted  by 
the  testator  having  joined  in  a  con- 
fession thus  given,  the  court  refused 
to  set  aside  the  judgment  as  against 
him. 

Qucere,  whether  the  Con  sol.  Stats. 
U.  C,  ch.  42,  sees.  23,  28,  author- 
ises the  drawer  of  a  bill  to  be  sued 
in  the  same  action  with  the  execu- 
tors of  the  testator.  Commercial 
Bank  of  Canada  v.  Woodruff  et  at., 
Executors  of  Zimmerman.  The  same 
plaintiffs  v.  The  same  clef endants  and 
David  Rohlin,  602. 

3.  Qiicere,  whether  the  enactments 
relating  to  the  registry  of  judgments 
so  as  to  bind  lands  apply  to  judg- 
ments recovered  against  executors. 
Commercial  Bank  of  Canada  v. 
Bank  of  Upper  Canada,  91. 

Lease  hy  testator  of  land  not 
his  own — Right  of  executors  to  re- 
cover rent."] — See  Landlord  and 
Tenant,  8. 


EXEMPTION  FROM  SEIZ- 
URE. 

Exemption  of  goods  from  seizure 
—23  Vic,  ch.  250— The  statute  23 


Vic,  ch.  25,  exempting  certain  ar- 
ticles from  seizure,  does  not  bind 
the  Crown. 

SemUe,  that  the  statute  does  not 
apply  where  the  debtor  has  ab- 
sconded, leaving  the  goods  with 
his  family.  Regina  v.  Davidson,  41. 

FALSE  PRETENCES 
See  Criminal  Law,  2,  3,  4. 


FI.  FA. 

See  Execution. 


FIXTURES. 

Steam  saw-mill — J^ortgage — Fix- 
tures.— ] — C.  owning  land  on  which 
the  building  for  a  steam  saw-mill 
had  been  in  part  erected,  mortga- 
ged it  to  D.,  having  previously 
executed  a  mortgage  of  it  to  M. 
Afterwards  the  machinery  was  put 
in  :  D.  assigned  his  mortgage  to 
H.  ;  and  the  mill  having  been  des- 
troyed by  fire,  the  machinery, 
engine,  boiler,  &c.,  were  removed 
by  C,  with  the  assent  of  H.,  to 
another  county,  to  place  in  a  new 
mill,  and  while  still  detached  they 
were  seized  there  under  an  execu- 
tion against  the  goods  of  C,  the 
mortgagor.  On  an  interpleader 
issue  between  H.,  as  plaintifT,  and 
the  execution  creditor,  held,  that 
che  plaintiff  must  succeed,  for  the 
machinery,  &c.,  were  fixtures  be- 
fore the  fire,  and  after  it  con- 
tinued to  be  the  property  of  the 
mortgagee  ;  and  though  there  was 
a  prior  mortgage  the  execution 
creditor  shewed  no  right  as  against 
A.    Harris  v.  Malloch,  82. 


FOREIGN  JUDGMENT. 

Action  on —  What  defences  may  he 
set  up — What  law  governs — 23  Vic, 
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ch,  24.] — To  an  action  on  a  judg- 
ment recovered  in  the  Supreme 
Court  of  the  state  of  New  York, 
defendants  pleaded  that  the  judg- 
ment was  on  a  policy  of  insurance 
made  by  ihem  to  one  B.,  which 
contained  a  provision  that  it  should 
be  void  in  case  of  being  assigned 
without  their  previous  consent  in 
w^riting  ;  and  that  they  never  con- 
sented to  any  assignment  lo  the 
plaintiffs,  who  therefore  could  not 
sue  thereon.  To  this  the  plaintiffs 
replied,  that  after  the  loss  on  the 
policy  had  been  sustained,  B.  as- 
signed to  the  plaintifl^s  his  right  of 
action  for  the  recovery  of  the  money 
payable  therefor,  and  the  said  B. 
not  being  a  resident  of  the  state  of 
New  York,  the  plaintiffs,  in  accor- 
dance with  the  laws  of  that  state, 
sued  there  in  their  own  names 
as  such  assignees,  and.  recovered 
judgment,  as  by  the  laws  of  said 
state  they  had  a  right  to  do. 
Hdd<>  on  demurrer,  a  good  repli- 
cation, for  defendants  by  their  acts 
of  incorporation  being  evidently  de- 
signed to  carry  on  business  abroad, 
and  being  declared  liable  on  poli- 
cies issued  in  the  United  States  or 
elsewhere,  it  could  not  be  assumed 
that  this  policy  was  made  in  Upper 
Canada,  and  if  made  in  the  state  of 
New  York  the  law  there  would 
govern. 

Per  Hagarty,  J. — The  assignment 
of  the  right  of  action  after  the  loss 
was  not  a  breach  of  the  condition  ; 
and  the  right  of  the  plaintiffs  to  sue 
in  their  own  name  by  the  foreign 
law  was  a  question  of  procedure, 
on  which  that  law  must  govern.  : 

In  another  plea  the  defendants 
set  up  a  further  provision  in  the 
policy,  that  in  case  of  hjss  the  same 
would  be  paid  within  sixty  days 
after  proof  and  adjustment,  and 
alleged  that  no  proof  or  adjustment 
was  ever  made.  The  plaintiffs  re- 
plied, that  when  called  upon  to 


pay  defendants  refused,  not  for 
the  want  of  such  proof  or  adjust- 
ment, but  for  other  and  different 
reasons  alleged  in  writing;  that 
they  thereby,  according  to  the  law 
of  New  York,  waived  the  condi- 
tion pleaded,  and  under  said  law 
became  liable,  and  said  judgment 
was  recovered,  upon  proof  of  such 
waiver,  without  any  evidence  of 
proof  or  adjus'.ment. 

Held^  on  demurrer,  replication 
bad,  for  as  the  same  defence  could 
have  been  pleaded  in  the  original 
suit  it  might,  under  23  Vic,  ch. 
24,  be  set  up  here;  and  whether 
the  condition  was  waived  or  per- 
formed was  a  matter  of  evidence 
only,  on  which  our  law  must  prevail. 
Way  dell  et  al.  v.  The  Provincial 
Insurance  Company,  Ql^. 

See  Sale  of  Goods,  3. 


FOREIGN  LAW. 
See  Foreign  Judgment. 


FORFEITURE. 
See  Lottery. 


FORGERY. 
See  Criminal  Law,  1.  — Detinue 


FORMER  JUDGMENT. 
See  Estoppel,  2.~{nterpleader,2. 


.  FRAUD. 

Sale  under  execution — Purchase  hy 
assignee  of  judgment — Fraud —  Ques- 
tion for  the  jury  an  interpleader 
issue  the  plaintiff  claimed  as  pur- 
chaser at  sheriff's  sale,  under  an 
execution  issued  upon  ajudcment 
of  which  he  was  the  assignee — the 
defendant  under  a  subsequent  exe- 
cution. 7'he  bona  fides  of  the  juJg- 
ment,  and  the  assignment  thereof 
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to  the  plaintiff,  were  not  disputed, 
and  it  was  proved  that  the  goods 
had  been  regularly  sold  under  the 
ji,  fa.  upon  it  to  the  plaintiff.  It 
appeared,  however,  that  the  execu- 
tion debtor  had  been  a  party  to  the 
notes  given  by  the  plaintiff'  for  a 
portion  of  the  purchase  money  of 
the  original  judgment,  and  that 
since  the  sale  he  had  remained  as 
before  in  possession  of  the  house- 
hold furniture.  The  jury  were  told 
that  if  the  object  of  the  sale  was  to 
prevent  other  creditors  from  enforc- 
ing their  claims,  it  would  be  void. 

HehU  a  misdirection,  and  that  it 
should  have  been  left  to  them  to 
say  (as  in  Graham  v.  Furber,  14  C. 
B.  414)  whether  the  sale  to  the 
plaintiff  was  honCi  fide  for  the  pur- 
pose of  relieving  the  execution 
debtor  from  the  necessity  of  a  forced 
sale  of  his  goods,  or  for  the  mere 
purpose  of  protecting  them  from  the 
claims  of  other  creditors,  in  which 
latter  case  it  would  be  fraudulent 
and  void.  Clark  v.  Morrell  et  aL, 
596. 

See  Assignment  for  the  benefit 

OF  CREDITORS. —  CRIMINAL  LaW,  2, 

3,  4. — Executors. 


FRAUDS  (STATUTE  OF.) 
See  Contract,  2. — Evidence,  1. 


GARNISHEE. 
See  Building  Agreement. 


GENERAL  ISSUE. 
See  Attorney. 


GAMING. 
See  Lottery* 
— « — ^ 

83 


GREAT  WESTERN  RAILWAY 
COMPANY. 

See  Highways,  4. 

GUARANTEE. 

Omsfruction  —  Not  addressed  to 
person  guaranteed — Right  of  action.'] 
— Defendant  addressed  to  I.  V.  & 
Co.,  the  following  guarantee  : 

"  Hamilton,  12th  April,  1856. 
"  Messrs  I.  V.  &  Co.,  New  York. 

"  Gentlemen, — In  consideration 
of  your  filling  the  orders  for  goods 
from  your  Birmingham  house,  of  J. 
C.  &  Co.,  say  the  spring  importa- 
tions, I  hereby  hold  myself  respon- 
sible for  and  guarantee  the  payment 
of  the  same  to  you." 

I.  V.  &  Co.  were  the  agents  in 
New  York  for  the  Birmingham 
house  referred  to,  whom  tbe  defen- 
dant knew,  but  they  had  no  other 
connexion  with  them.  The  goods 
having  been  furnished  to  J.  C.  & 
Co.,  held,  that  the  Birmingham 
firm  could  sue  upon  the  guarantee, 
if  intended  for  their  benefit,  which 
might  be  proved  by  parol  evidence. 
Van  Wart  et  al.  v.  Carpenter,  320. 

HARBOUR. 

See  Assessment. — Municipal  Cor- 
porations, 2. 

HIGHWAYS. 

1.  In  whom  vested — Consol.  Stats. 
U.  G.  ch.  54,  sees.  314,  SSQ— Eject- 
ment.']— In  an  action  of  ejectment  it 
appeared  that  the  land  in  question 
had  been  surveyed  by  the  govern- 
ment, and  laid  out  as  streets,  in 
1852,  in  their  plan  filed  in  the  reg- 
istry office,  and  that  the  plaintiffs 
had  afterwards  been  incorporated 
as  a  town,  including  these  streets 
within  their  limits. 

VOL.  XXII. 
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Per  McLean,  J. — The  land  was 
vested  in  the  plaintiffs.  Per  Burns, 
J. — The  freehold  remained  in  the 
Crown;  but  held,  that  the  plain- 
tiffs at  all  events  could  not  main- 
tain ejectment,  and  therefore  that 
they  were  properly  nonsuited.  The 
Corporation  of  the  Town  of  Sarida 
V.  The  Great  Western  Railway  Com- 
pany^ 59, 

2.  Trespass — J ustijication — Bigh- 
way — Municipal  Corporations.'] — To 
a  declaration  for  breaking  and  en- 
tering plaintiffs'  land  in  the  town  of 
Owen  Sound,  and  depositing  earth, 
&c.,  thereon,  defendants  pleaded 
that  the  land  was  in  the  county  of 
Grey :  that  there  was  a  highway 
adjoining  it,  which  was  duly  consti- 
tuted a  county  road  under  the  ex- 
clusive jurisdiction  of  the  corpora- 
tion of  the  county,  with  whom  de- 
fendants contracted  to  gravel  it: 
that  defendants  in  pursuance  of  such 
contract,  and  by  command  of  the 
corporation,  gravelled  it  in  the  pro- 
per line,  and  in  so  doing  unavoida- 
bly encroached  a  liltle  upon  and 
encumbered  the  plaintiffs'  land  with 
earth,  &c.,  doing  no  unnecessary 
damas^e,  which  are  the  trespasses, 
&c.  ^e/c?,  on  demurrer,  that  the  plea 
shewed  no  defence,  for,  1,  no  by-law 
was  shewn  to  authorise  the  work  ; 
and,  2,  the  road  being  within  the 
town,  the  county  could  have  no  ju- 
risdiction over  it.  The  Churchwar- 
dens of  St.  George's  Church  in  the 
Town  of  Owen  Sound  v.  The  Corpo- 
ration of  the  Count)/  of  Grey,  et  al.. 
265, 

3  Dedication  —  Trespass  roads — 
Right  to  close  on  opening  of  regidar 
a  llo  ujo  n  re  —  Gra  n  f,  cm  struct  ion  of- — 
P<>uj(;r  of  rector  to  dedirafe — ConnoL 
Slats,  U.  (7.,  ih  54,  sec.  313  ]— For 
a  ])(;riod  of  more  than  twenty  years 
there  bad  been  travelled  roads 
through  the  Humber  Plains,  in  the 


township  of  Etobicoke,  not  laid  out 
by  any  proper  authority,  but  used 
by  the  public  at  pleasure,  owing  to 
the  original  allowances  not  having 
been  opened.  They  were  irregular 
in  their  direction,  and  varied  at 
times  in  their  course.  On  the  31st 
of  March,  1835,  700  acres,  includ- 
ing defendant's  lot,  "with  allowan- 
ces for  roads,  as  left  by  the  survey 
of  Deputy  Surveyor  Hawkins,  and 
all  other  roads  now  travelled,"  were 
granted  to  trustees  for  Christ  Church, 
Mimico,  and  subsequently  transfer- 
red by  ihem  to  the  rector,  under 
whom  defendant  held.  One  such 
road  crossed  defendant's  land.  It 
vt^as  proved  that  during  two  years 
statute  labour  had  been  performed 
upon  it,  and  that  it  had  been  travel- 
led for  nearly  fifty  yearns.  When 
the  regular  allowances  were  opened 
defendant  obstructed  this  road,  and 
it  appeared  that  other  similar  roads 
in  the  neighbourhood  had  been 
closed  in  the  same  manner. 

Held,  1,  that  the  road  could  not  be 
considered  a  highway,  for  the  evi- 
dence shewed,  not  a  perpetual  dedi- 
cation, but  at  most  a  permission  to 
use  until  the  proper  allowance  was 
opened,  when,  if  not  before,  the  de- 
fendant had  a  right  to  clcse  it.  2. 
That  it  was  not  a  highway  under 
the  Consol.  Stats.  U.  C,  ch.  54,  sec. 
313,  for  it  could  not  be  said  that 
statute  labour  had  been  "  usually 
performed  "  upon  it;  and  as  it  was 
in  fact  only  a  substitute  for  the  re- 
gular allowance,  it  might  fairly  be 
treated  as  "altered,"  within  the 
spirit  of  that  clause,  when  the  allow- 
ance was  opened,  3,  That  nothing 
in  the  patent  constituted  a  highway. 
4,  That  no  right  by  dedication  could 
have  been  gained  by  the  public 
while  the  fee  remained  in  thr  Crown, 
and  the  permission  of  the  rector  for 
the  time  being,  or  his  tenants,  could 
not  hind  his  successors.  Reyina  v. 
Plunkett,  530. 
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4.  H'gJiways — Indictment  for  ob- 
structiri,i  —  2^  Fic,  ch.  116,  sec.  1 5  ; 
Consol.  Sfats.  U.  C,  ch.  54,  sea>. 
318,  388;  16  F/c,  ch.  99,  m:.  4; 
16  He,  ch.  101  ;  4  TTati.  IV., 
29.  ser.  9;  12  F/c,  cA.8o,sec  41.]— 
In  September,  1H52,  a  tract  of  land 
upon  the  river  St.  Clair,  adjoining: 
the  town  plot  of  Sarnia  to  the  south, 
was  ceded  by  the  Indians  to  the 
Crown,  to  be  disposed  ol  for  their 
benefit.  In  the  same  year  this 
tract  was  surveyed  under  instruc- 
tions from  the  government,  and 
three  streets  laid  out  upon  the  plan, 
one  called  Front  Street,  running 
north  and  south,  parallel  with  the 
river,  the  others  Wellington  and 
Nelson  Streets,  running  westerly 
through  the  tract,  crossing  From 
Street  at  right  angles,  and  continu- 
ing to  the  river  bank,  which  was 
distant  only  1  chain  50  links  from 
Front  Street  along  Nelson,  ami  50 
links  along  Wellington  Street.  This 
plan  was  reported  to  the  govern- 
ment, with  the  surveyor's  field 
notes,  but  Nelson  and  Wellington 
Streets  were  not  laid  out  upon  the 
ground  west  of  Front  Street,  and 
that  portion  of  them  had  never 
been  opened  or  used  so  as  to  give 
access  to  the  water — the  river  bank 
there  being  abrupt.  A  sale  was 
held  in  1853,  at  which  some  lots 
were  sold  with  reference  to  this 
plan,  one  on  Nelson  Street,  but  none 
Avest  of  Front  Street. 

In  1854  the  Great  Western  Rail- 
way purchased  from  the  government 
the  tract  west  of  Front  Street  along 
the  river  between  Wellington  and 
Nelson  Streets,  and  beyond  them 
to  the  north  and  south,  including 
the  water  lots  in  front,  for  which 
they  paid  the  sum  awarded  by  arbi- 
tration. Afterwards  a  public  sale 
of  lots  in  the  tract  ceded  by  the 
Indians  was  held  by  government,  at 
which  a  plan  was  referred  to,  made 
for  the  company  by  the  same  sur- 


veyor who  first  laid  out  the  tract, 
shewing  the  ground  which  the  rail-  * 
way  and  its  terminus  would  occupy, 
but  exhibiting  no  streets  leading 
through  It  to  the  river;  and  this 
was  the  plan  used  before  the  arbi- 
trators, and  upon  which  their  award 
was  made. 

The  company,  without  objection 
on  the  part  of  the  municipality, 
entered  upon  the  land  bought  by 
them,  made  new  ground  in  front  by 
filling  up  the  river,  and  completed 
their  buildings  and  other  works, 
which  obstructed  Wellington  and 
Nelson  streets  running  through  the 
land  purchased  to  the  river,  accor- 
ding to  the  first  plan  mentioned. 
After  this  the  municipality  by  let- 
ters applied  to  them  for  compensa- 
tion for  the  injury  caused  to  the 
town  in  consequence  of  the  access 
to  the  water  by  these  streets  being 
cut  off,  claiming  that  they  should 
be  paid  a  fair  value  for  the  streets 
thus  taker,  and  remunerated  for  a 
purchase  of  land  which  it  was 
proved  they  had  made  higher  up  at 
a  cost  of  $8,^iOJ,  in  order  to  obtain 
access  to  the  river.  They  made  no 
complaint,  however,  that  the  defen- 
dants had  acted  illegally. 

Defendants  being  afterwards  in- 
dicted for  obstructing  these  streets, 
it  was  left  to  the  jury  to  say,  with 
reference  to  the  15th  clause  of  22 
Vic,  ch.  116,  whether  the  munici- 
pality or  the  government  had  per- 
mitted defendants  to  occupy  the 
streets  before  that  act,  and  if  so  to 
find  for  the  defendants.  The  jury 
gave  a  general  verdict  of  guilty, 
and  being  asked  how  they  found  as 
to  the  permission,  said  only  that 
they  thought  the  municipality 
ought  to  be  compensated  for  the 
land. 

By  22  Vic,  ch.  116,  sec  15,  it  is 
enacted,  in  substance,  that  all  high- 
ways occupied  by  this  railway  with 
the  written  assent  of  the  munici- 
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pality  within  which  they  are  situ- 
ated, shall  be  declared  vested  in 
them  to  the  extent  of  the  user  per- 
mitted or  enforced  by  the  munici- 
pality ;  and  all  proposed  or  con- 
templated streets  occupied  by  the 
company,  or  which  they  have  been 
permitted  to  occupy  by  the  license 
of  the  owner  in  fee,  and  which 
shall  not  lead  to  any  place  beyond 
the  said  railway,  shall  be  deemed 
closed,  and  the  occupation  by  the 
said  railway  shall  be  lawful.  Held, 
that  defendants  were  clearly  enti- 
tled to  an  acquittal  under  this 
clause,  for  first,  as  to  the  first  part 
of  the  clause,  a  written  assent 
given  afterwards  by  the  municipal- 
ity would  suffice,  and  might  be  in- 
ferred from  their  letters,  in  which 
they  asked  only  for  pecuniary  com- 
pensation ;  and  secondly,  these 
were  proposed  or  contemplated 
streets  occupied  by  the  company, 
and  not  leading  to  any  place  be- 
yond the  railway,  in  which  case  no 
assent  was  required. 

H<ld,  also,  that  the  Consol.  Stat. 
U.  C,  ch.  54,  sec.  383,  had  no 
application,  for  it  could  not  be 
said  that  these  streets  had  not  been 
opened  by  reason  of  any  other  road 
being  used  in  lieu  thereof. 

That  under  16  Vic,  ch.  99,  sec. 
4,  and  16  Vic.  ch.  101,  defendants 
had  clearly  a  right  to  take  posses- 
sion of  this  land  for  their  railway, 
with  any  easement  thereto. 

Quaere,  whether  the  4  W.  IV., 
ch.  29,  sec.  9,  which  requires  this 
railway  company  on  intersecting 
any  highway  to  restore  it  to  its 
former  state,  or  in  a  sufficient  man- 
ner not  to  impair  its  usefulness, 
could  have  been  applied  to  this 
case  ;  the  streets  in  question  never 
having  been  opened  or  used,  being 
covered  by  the  works  of  defendants, 
so  that  they  could  not  be  restored 
without  dispossessing  them,  and 
leading  to  no  place  beyond.  Sm- 


hle,  that  at  all  events  a  mandamus 
would  not,  under  the  circumstances, 
have  been  granted  at  the  instance 
of  the  municipality. 

Under  Consol.  Stat.  U.  C,  ch. 
54,  sec.  313,  these  streets,  being 
laid  out  on  the  original  plan  made 
by  the  Crown  surveyor,  would  be 
public  highways,  though  not  staked 
out  upon  the  ground,  and  never 
opened  or  used. 

Semhle,  that  under  12  Vic,  ch. 
35.  sec  41,  the  Indians,  or  the 
government  acting  for  them,  had 
power  to  alter  and  amend  the  sur- 
vey by  striking  out  these  streets 
where  they  ran  through  the  land 
sold  to  defendants.  Regina  v.  The 
Great  Western  Railway  Company^ 
555. 

5.  Repairs  of  highways — •Liabil- 
ity of  municipal  corporations.'] — 
Municipal  corporations  are  liable, 
under  Consol.  Stats.  U.  C,  ch.  54, 
sec.  337,  for  accidents  caused  by 
the  neglect  to  repair  roads  within 
their  jurisdiction,  and  it  is  no  de- 
fence to  such  an  action  that  they 
have  appointed  a  proper  overseer 
of  highways,  and  given  him  means 
and  authority  to  keep  the  road  in 
good  order.  Colheck  and  Wife  v. 
The  Corporation  of  the  Town  of 
Brantford,  276. 

See  Municipal  Corporations,  5. 


HUSBAND  AND  WIFE. 

Judgment  against  ijoife  before  mar- 
riage— Revivor — Pleading —  C.  L.  P. 
A.,  sec.  143.] — The  plaintiff  pro- 
ceeded by  writ  of  revivor  to  obtain 
execution  against  husband  and  wife 
on  a  judgment  recovered  against 
the  latter  before  marriage.  The 
declaration  set  out  the  writ,  in 
which  the  judgment  was  stated,  and 
prayed  execution  against  both  de- 
fendants upon  it;  and  defendants 
demurred,  on  the  ground  that  ».o 
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legal  right  of  action  was  shewn 
against  them,  and  that  the  proceed- 
ing by  writ  of  revivor  was  noi  ap- 
plicable. 

Eeld,  that  under  the  C.  L.  P.  A., 
sec.  143,  the  proceeding  was  proper, 
and  that  the  richtof  action  need  not 
be  shewn,  but  only  a  right  'prima 
facie  to  have  execution  on  the  judg- 
ment. 

Sec.  18  of  Consol.  Stat.  U.  C,  ch. 
73,  applies  only  to  cases  where  judg- 
ment has  not  been  obtained  against 
the  woman  before  marriage.  Aijles- 
worth  V.  Patterson  and  icife^  269. 

IDENTITY. 
See  Evidence,  2. 

ILLEGALITY. 

See  Lottery. 


ILLEGITIMACY. 
See  Seduction,  1. 

IMPRISONMExNT. 
See  Statute  Labour. 

IMPROVEMENTS. 

Compensation  for,  in  case  of  erro- 
neous swvey.] — See  Cumberland, 
(township  of.) — Survey,  2. 


INDEMNITY  BOND. 

Construction — When  liahilit?/  ac- 
crues.']— Upon  a  bond  given  by  the 
retiring  partner  on  a  dissolution, 
conditioned  to  protect,  save  harm- 
less, and  keep  indemnified  the  con- 
tinuing member  against  all  actions, 
charges,  damages,  &c.,  which  might 
be  commenced  againsthim, or  which 
he  might  have  to  pay  or  become 
subject  or  liable  to,  by  reason  of  the 
debts  of  the  late  firm:  held,  that  the 


obligee  was  entitled  to  recover  the 
full  amount  of  judgments  obtained 
against  him  afterwards  for  partner- 
ship debts,  though  he  had  paid 
nothing  upon  them. 

Beld,  also,  that  the  facts  stated 
in  the  case  with  regard  to  one  of  the 
judgments  formed  no  ground  for 
diminishiijg  the  amount  to  be  re- 
covered against  defendants  on  ac- 
count of  it.  Smith  v.  Teer  and 
Wilson,  412. 

INFORMATION. 

See  Lottery. — Malicious  Prose- 
cution. 

INNS. 
See  Taverns. 


INSOLVENT. 

Meaning  of  the  term.'] — See  Chat- 
tel Mortgage. 

INSURANCE. 

See  Accord  and  Satisfaction. — 
Foreign  Judgment. 

INTEREST. 

1.  On  9iote  payable  on  demand.] 
— Though  interest  does  not  usu- 
ally run  until  demand  made  upon  a 
note  payable  on  demand,  yet  where 
payments  have  been  made  on  ac- 
count the  jury  should  presume  that 
they  were  made  in  consequence  of 
a  demand,  and  interest  on  the  bal- 
ance will  then  accrue.  Hard  v. 
Palmer,  49. 

2.  Bond — Omission  to  present  for 
payment — Right  to  recover  interest — 
Pleading — Leave  and  license.] — The 
plaintiffs  sued  for  interest  on  two 
bonds,  made  by  defendants  on  the 
27th  of  January,  1855,  for  the  pay- 
ment to  the  plaintifis,  or  order,  of 
the  principal  money  named  on  the 


670 


DIGEST  OF  CASES. 


1  st  of  November,  1855, at  the  agency 
of  the  Bank  of  Upper  Canada  in 
Hamilton,  together  with  interest 
thereon.  Both  counts  alleged  that 
although  defendants  paid  the  prin- 
cipal on  the  29th  of  January,  1861, 
with  interest  up  to  the  1st  of  Nov- 
ember, 1855,  yet  they  had  not  paid 
any  interest  after  ihat  day.  In  the 
second  count  it  was  averred  that 
the  bond  was  in  defendants'  posses- 
sion and  cancelled  by  them,  and  the 
plaintiffs  therefore  could  not  present 
it  on  the  day  appointed  for  pay- 
ment ;  and  that  on  that  day  defen- 
dants had  no  money  at  the  agency, 
and  gave  no  in&truction  to  the 
manager  there  to  pay.  Defen- 
dants pleaded,  to  the  first  count, 
that  they  were  always  ready  to 
pay  the  principal  and  interest  ac- 
cording to  the  bond,  and  did  pay 
the  same  when  presented,  but  that 
the  bond  was  not  presented  at  the 
said  agency  on  the  day  appointed 
for  payment,  nor  at  any  other  time; 
and  that  defendants  never  owed  nor 
covenanted  to  pay  the  plaintiffs  in- 
terest after  that  day,  when  they 
were  ready  to  have  paid  both  prin- 
cipal and  interest.  And  to  the 
second  count,  that  they  had  money 
at  the  said  agency  to  pay  the  bond, 
but  the  plaintiffs  had  no  one  there, 
nor  was  any  one  there  on  that  day 
or  at  any  time  after  to  receive 
the  same ;  and  that  they  neve*- 
owed,  <fec.,  (as  in  the  last  plea.) 
ffeld^  on  demurrer,  that  both  pleas 
shewed  a  good  defence  ;  and  that 
the  omission  to  aver  presentment  in 
the  first  count  was  cured  by  the 
plea. 

The  eighth  plea  was  leave  and 
license  ;  and  held  bad,  as  no  answer 
to  an  action  of  covenant. 

At  the  trial  it  appeared  that  the 
bond  declared  on  in  the  first  count 
had  never  been  in  the  plaintiffs' 
custody,  having  been  retained  at 
their  request  by  defendants'  solici- 


tor, and  it  was  proved  that  when 
the  bonds  fell  due,  and  up  to  July, 
1857,  defendants  had  funds  at  the 
agency  out  of  which  they  would 
have  been  paid  if  presented. 

Held,  that  the  pleas  were  proved  : 
that  defendants  were  not  liable  to 
pay  interestafter  the  bonds  matured; 
and  that  the  judge  properly  directed 
a  verdict  in  their  favour.  McDonald 
et  al.  V.  The  Great  Western  Raihoay 
Company,  223. 

3.  Interest— \Q  Vic,  ch.  80.]— 
Upon  a  covenant  to  pay  in  erest  at 
the  rate  of  ten  per  cent  ,  made  while 
the  16  Vic,  ch.  80,  was  in  force,  and 
before  the  22  Vic,  ch.  85,  Ae/f/that, 
the  court  being  bound  to  notice  the 
statute,  no  more  than  six  per  cent, 
could  be  recovered,  although  non  est 
/ac/'j^m  only  had  been  pleaded.  Gir~ 
dlestone  v.  O'Reilly,  409. 


INTERPLEADER. 

1.  Verdict  against  claimants — Ac- 
tion on  bond — Application  to  give  up 
goods — Construction  of  hond.\ — Cer- 
tain goods  being  seized  under  a  ji, 
fa.  as  belonging  to  defendants,  one 
C.  claimed  them,  and  an  inter- 
pleader issue  was  directed.  C, 
with  two  sureties,  gave  a  bond  con- 
ditioned that  if  the  verdict  should 
be  in  favour  of  the  execution  cred- 
itors, then  the  obligors  should  pay 
to  them  the  appraised  value  of  the 
goods  seized,  or  should  produce 
them  when  called  upon,  according 
to  the  directions  of  any  rule  of 
court  or  judge's  order. 

The  execution  plaintiffs  suc- 
ceeded on  the  issue,  and  brought  an 
action  against  the  sureties  on  their 
bond,  and  the  goods,  which  had  re- 
mained in  possession  of  the  sureties, 
were  seized  there  under  another 
execution  against  defendant. 

The  court  under  these  circum- 
stances refused  to  order  the  bond 
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to  be  given  up  on  production  of  the 
goods,  but  made  an  order  on  the 
obligors  to  deliver  up  the  goods, 
leaving  them  to  plead  performance 
to  the  action. 

Semhle,  that  under  the  condition 
of  the  bond  a  tender  of  the  goods, 
without  any  order  made,  would  dis- 
charge them.  Talcottetal.  v.  Sick- 
Jesteel,  43. 

2.  Judgment  for  claimant — Suh- 
sequevt  action  for  the  seizure — Effect 
of  such  Judgment.'] — Certain  goods 
of  H.  were  seized  under  an  execu- 
tion at  the  suit  of  defendant,  and 
claimed  by  the  plaintiff.  The  is- 
sue was  decided  in  the  plaintiff's 
favour,  who  then  sued  defendant 
for  the  seizure,  which  he  had  di- 
rected. Held,  that  the  action  would 
lie,  and  that  by  the  Interpleader  Act 
(Consol.  Stals.  U.  C,  ch".  .30,  sec.  5j 
th.e  result  of  the  issue  was  conclu- 
sive as  to  the  plaintiff's  right  to  the 
goods,  though  not  replied  as  an 
estoppel  to  the  defendant's  plea 
that  the  goods  were  not  the  plain- 
tiff 's.    Harmer  v.  Goiiinloclc^  260. 

See  Fixtures. — Fraud. — New 
Trial. 


INVENTION. 

See  Patent  for  Invention. 

JUDGMENT. 

Power  of  one  of  several  executors 
to  confes?.^ — See  Executors,  2. 

See  Foreign  Judgment. — Husband 
AND  Wife. — Mesne  Profits  — 
Registration.— Revivor. — Sale 
of  Goods,  3. 

JURISDICTION. 

See  County  Court,  1. — Division 
CouRi  s,  2.— Highways,  2.— Mas- 
ter AND  Servant. 


JUSTICE  OF  THE  PEACE. 
See  Statute  Labour. 

LANDLORD  AND  TENANT. 

1.  Lease — Premises  unfit  for  occu- 
pation— No  defence  against  rent.] — 
Action  for  rent.  Plea,  that  the 
house  became  unfit  for  habitation  in 
consequence  of  the  roof  admitting 
water,  and  for  want  of  sufficient 
drainage,  whereby  the  said  house 
became  wet,  datnp,  unwholesome, 
noisome, and  offensive,  of  which  the 
plaintiff  had  notice,  and  thereupon 
quitted  the  same  before  the  com- 
mencement of  the  time  for  which 
rent  was  demanded.  Held,  on  de- 
murrer, no  defence.  George  T, 
Den  ison.  Executor  of  George  T.  Deni- 
son,  v.  Nation,  57. 

2.  Mortgage  ~  Rent — Agreement 
— Pleading.]  -The  plaintiff  declared 
that  on  the  12th  of  December,  1857, 
one  T.  mortgaged  certain  'ands  to 
defendant  for  £300,  and  defendant 
by  a  memorandum  in  writing,sign- 
ed  by  said  T.  and  defendant,  then 
agreed  with  T.  to  lease  said  land 
from  him  (T.)  for  two  years  at  £40 
a  year,  wnich  said  rent  defendant 
and  T.  then  agreed  should  be  en- 
dorsed on  and  taken  in  part  pay- 
ment of  the  mortgage  so  soon  as  the 
two  years  should  have  elapsed  : 
that  afterwards,  in  April,  1858,  de- 
fendant sold  and  assigned  said  mort- 
gage to  the  plaintiff,  and  then  pro- 
mised the  plaintiff  to  pay  him  the 
said  £80  at  the  end  of  said  two 
years,  but  did  not  pay  the  same. 

Plea^  that  before  said  agree- 
ment T.  sold  and  conveyed  the 
lands  to  one  G.,  who  thereupon 
gave  notice  to  defendant  to  pay  said 
rent  to  him,  and  that  afierwarcls  de- 
fendant paid  to  G.  the  first  year's 
rent,  and  then  gave  up  possession 
of  the  land  to  him. 
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Held,  on  demurrer,  that  the  de- 
claration was  insufficient^  for  the 
agreement  between  defendant  and 
plaintiff  would  be  without  consid- 
eration, as  they  could  not  without 
T.'s  privity  compromise  his  right 
to  the  rent ;  and  that  the  plea 
shewed  a  good  defence.  MurdiffY. 
Ware,  68. 

3.  Lease  hy  testator  of  land  not  Ms 
own— Right  of  executors  to  recover 
rent.] — In  an  action  by  the  execu- 
tors of  B.  for  use  and  occupation,  it 
appeared  that  the  land  in  question 
belonged  to  the  estate  of  one  S., 
who  went  abroad  about  1815,  and 
had  not  been  heard  of.  The  testa- 
tor and  his  father  had  managed  the 
property  as  agents  for  many  years, 
and  defendant  had  held  this  land 
under  and  paid  rent  to  them  in  suc- 
cession ;  but  the  evidence  shewed 
that  they  had  never  claimed  the 
land  as  their  own,  and  had  received 
and  credited  the  rent  as  on  account 
of  the  S.  estate,  not  knowing  who 
were  the  owners.  Held,  that  the 
executors  v^ere  entitled  to  recover, 
though  the  money  when  received 
would  not  form  part  of  the  assets 
of  B.'s  estate.  Baldwin  et  al.,  Exe- 
cutors of  the  estate  of  Robert  Bald- 
win, v.  Foster,  152. 

See  Ejectment,  5. — Lease. — Use 
AND  Occupation. 


LARCENY. 
/See  Criminal  Law,  4. 

LEASE. 

See  Charter  Party. — Ejectment, 
5.  —  Executors,  1. — Landlorp 
AND  Tenant, — Use  and  Occupa^ 
tion. 


LIEN. 

Claim   too  large-^Necessity  for 


tender  of  sum  due."] — Where  the 
holder  of  goods  detains  them  for 
different  claims,  as  to  one  of  which 
he  has  a  lien  and  the  other  not,  the 
owner  must  tender  the  proper 
amount,  unless  the  holder  either 
expressly  or  by  fair  implication 
dispenses  with  it. 

To  an  action  of  replevin  for 
staves  and  shingles,  the  defendant 
pleaded  that  the  plaintiff  had  de- 
livered to  him  certain  timber  to 
be  made  by  him  into  flour  bar- 
rels and  shingh  s  in  the  way  of  his 
trade ;  that  he  made  part  of  the 
same  into  the  staves  and  shingles 
sued  for,  and  that  the  plaintiff  not 
having  paid  him,  he  detained  them, 
claiming  a  lien  for  the  price  of  his 
work.  The  plaintiff  replied  that 
these  staves  were  part  of  a  large 
quantity  manufactured  by  the  de- 
fendant for  the  plaintiff;  that  the 
defendant  had  delivered  part  to  the 
plaintiff  and  had  wrongfully  dis- 
posed of  others,  and  when  the 
plaintiff  demanded  the  staves  in 
question  refused  to  give  them  up 
until  paid  for  the  price  of  manufac- 
turing all  he  had  made,  wherefore 
the  plaintiff  alleged  that  the  lien 
was  forfeited.  Beld,  on  demurrer, 
replication  bad,  for  though  the  lien 
claimed  was  too  large,  the  plaintiff 
was  not  thereby  excused  from  a 
tender  of  the  amount  due  upon  the 
staves  sued  for.  Kendal  v.  Fitz- 
gerald et  al.,  585. 

LIMITATIONS  (STATUTES 
OF.) 

See  Amendment,  3.' — Lottery,  3. 


LOTTERY. 

1.  Information  to  forfeit  land  sold 
— Practice.'] — Where  an  informa- 
tion was  filed  by  a  common  infor- 
mer, under  13  Geo.  II.,  ch.  38,  to 
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forfeit  lands  illegally  sold  by  de- 
fendant by  lottery,  the  court,  the 
plaintiff  not  objecting,  allowed  the 
owner  of  a  portion  of  the  lands,  who 
was  not  in  possession,  and  had  not 
been  served  with  the  information, 
to  come  in  and  defend. 

iSemhle,  however,  that  the  inter- 
est of  such  owner  could  not  have 
been  affected  by  a  judgment  ob- 
tained against  defendant.  Jleivhurn 
V.  Street,  306. 

2.  12  Geo.  II.,  ch.  28— Informa- 
tion to  forfeit  land  sold — Limitation 
— 31  ijliz.  ,ch.  5 —  Consol.  Stats.  U.  C, 
ch.  78.] — An  informa'ion  to  forfeit 
land  sold  by  lottery,  contrary  to  the 
12  Geo.  II.,  ch.  28,  may  be  filed 
by  a  private  individual,  and  need 
not  be  by  the  Attorney-General  or 
any  public  officer. 

No  writ  or  process  is  necessary, 
the  information  being  the  com- 
mencement of  the  proceeding  ;  and 
at  all  events  the  want  of  it  could 
not  be  objected  to  on  demurrer, 
after  defendant  had  appeared  and 
pleaded. 

The  plaintiff  in  this  case  filed 
his  information  more  tl^an  five 
years  after  the  sale  complained  of. 
Held,  too  late,  for  that  the  case 
came  within  the  31  Eliz.,  ch.  5,  by 
which  he  was  limited  to  one  year. 

Where  it  appears  upon  the  re- 
cord in  a  penal  action  that  it  is 
brought  too  late,  the  defendant  may 
take  advantage  of  the  objection 
without  having  specially  pleaded  it. 

No  precedent  having  been  found 
of  such  an  information,  the  court 
suggested  that  it  might  be  neces- 
sary to  consider  in  any  future  case, 
whether  it  should  not  be  shewn 
that  the  party  exposing  the  land  to 
sale  by  lottery  had  been  properly 
convicted  of  the  offence,  whether 
the  information  must  not  be  served 
on  the  party  in  possession  of  the 
land,  whether  all  claiming  title 
84 


should  not  be  called  upon  by  pro- 
clamation or  otherwise  to  come  in 
and  defend,  and  whether  any  other 
preliminary  proceedings  were  re- 
quisite, 

Sejnble,  that  the  land  is  not  liable 
to  forfeiture  after  it  has  got  into  the 
hands  of  a  ho7id  fide  purchaser  for 
value,  without  notice  of  the  illegal- 
ity, or  except  in  a  proceeding 
against  the  person  guilty  of  the  of- 
fence, or  one  in  possession  who  had 
acquired  the  land  illegally.  Mew- 
burn  V.  Street,  498. 

See  Bills  of  Exchange  and 
Promissory  Notes  6. 


MAGISTRATE. 

See  Conviction. — Statute  La- 
bour. 


MALICE. 

Action  for  seizing  under  execution 
after  debt  paid.  Necessity  for  aver- 
ment of  malice.'] — See  Action. 


MALICIOUS  PROSECUTION. 

Evidence-Y-ln  an  action  formalici- 
ously  making  a  charge  against  the 
plaintiff  before  a  magistrate,  upon 
which  he  was  arrested,  and  after- 
wards discharged,  held,  that  it 
was  necessary  to  produce  the  in- 
formation, or  lay  a  foundation  for 
secondary  evidence  ;  and  that  the 
plaintiff'  having  done  neither  was 
properly  nonsuited.  Nourse  v.  Fos- 
ter, 47. 

MANDAMUS. 

See  County  Court,  2. — Highways, 
4. — Municipal  Corporations,  1. 
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MARRIAGE.  1  MExMORANDA. 


Marriage  of  minors — Consent  of 
parent  or  guardian — 26  Geo.  II.,  ch. 
:>3.] — It  is  illegal  in  this  country, 
as  It  was  in  England  before  the  26 
Geo.  11. ,  ch.  33,  to  marryby  license, 
where  either  of  the  parties  is  un- 
der twenty-one,  without  consent  of 
parents  or  guardians  ;  and  the  want 
of  consent  is  a  breach  of  the  bond 
given  on  obtaining  such  license, 
conditioned  that  there  is  no  lawful 
cause  or  impediment  to  hinder  the 
marriage. 

Semhle,  however,  that  the  eleventh 
clause  of  the  statute  is  not  in  force 
in  this  country,  and  that  such  a  mar- 
riage therefore  is  not  void.  Regina 
V.  RoUin,  352. 

See  Husband  and  Wife. — Seduc- 
tion, 1. 


MASTER  AND  SERVANT. 

Perjury — Master  and  Servant  Act — 
Co7isoL  Stats.  U.  G.%  ch.  75.]— De- 
fendant engaged  to  work  with  one 
T.  on  the  9ih  of  April,  1860,  at  eight 
dolJars  per  month  ;  the  bargain 
being  that  he  was  to  work  for  half 
a  month,  and  as  long  after  as  he 
was  found  to  suit,  or  until  the  fall 
ploughing  was  done.  He  left  on 
the  21st  of  November,  having  told 
T.  about  three  weeks  previously 
that  he  would  like  to  go  then,  to 
which  T.  assented.  Defendant  com- 
plained of  T.  before  a  magistrate 
for  not  paying  his  wages,  and  was 
indicted  for  perjury  committed  on 
that  occasion,  and  found  guilty. 
Held,  that  the  hiring  was  such  as 
to  give  the  magistrate  jurisdiction 
under  the  Consol,  Stats.  U.  C,  ch. 
75,  and  the  conviction  was  affirmed. 
The  Queen  v.  Walker,  34. 

See  Conviction,  1. 


Judicial  cha?iges — Appointment  of 
Solicitor- General,  Queenh  Coimsel, 
(J-c,  page  583. 


MESNE  PROFITS. 

Ejectment — Judgment  hy  default- 
Action  for  mesne  profits — Proof  of 
ouster.']— The  plaintiff  being  tenant 
in  common  with  defendant  (her 
mother)  and  a  sister,  lived  on  the 
place  with  them  until  March,  1859, 
when  she  left  of  her  own  accord. 
The  mother  wrote  inviting  her  to 
return,  which  she  refused  to  do, 
and  in  April,  1860,  she  brought  an 
action  of  ejectment  as  tenantin  com- 
mon against  both  of  her  co-tenants, 
in  which  she  obtained  judgment 
for  default  of  appearance  in  Octo- 
ber, but  never  took  possession.  In 
March,  1861,  she  sued  for  mesne 
profits,  and  defendant  pleaded  not 
guilty.  Held,  that  the  judgment  in 
ejectment  was  not  conclusive  proof 
of  ouster :  that  the  plaintiff  had 
never  in  fact  been  so  kept  out  of 
possession  as  to  make  defendant 
liable  in  trespass;  and  that  she 
could  therefore  recover  only  the 
costs  of  the  ejectment.  Jane  Steen 
V.  Elizabeth  Steen,  454. 

xMlLLS. 

Interference  with  water-privilege. — 
Obstruction  ofrace-way-Consol.  Stats. 
TJ.  C.,ch.  47,  sec.  2.]  — ^ee  Water- 
course. 

See  Fixtures.  —Patent  for  In- 
vention. 

MISTAKE. 

In  name  of  applicant  to  quash  by- 
law. ]  —  See  Municipal  Corpora- 
tions, 5. 

>S'ce  Estoppel. — New  Trial. — • 
Survey,  2. 
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MONEY  HAD  AND  RECEIVED 

See  Clerk  of  the  Peace — Use 
AND  Occupation. 


MONEY  PAID. 

Ev  idence — Proof  of  req  ue8t~\ — Th  e 
defendants  were  trustees  under  the 
will  of  one  K.,  the  plaintiff  being 
in  partnership  with  one  of  them,  S., 
as  attorneys.  The  plaintiff  and  S. 
brought  an  action  of  ejectment  in 
the  name  of  the  trustees,  which 
was  compromised  at  the  assizes  by 
S.,  and  the  sum  of  $1800,  which 
was  agreed  to  be  paid  to  the  defen- 
dants in  that  suit,  was  secured  to 
them  by  the  notes  of  S.  and  the 
plaintiff,  his  partner,  on  receiving 
which  the  defendants  released  the 
land  to  the  plaintiffs.  This  land 
was  conveyed  to  J.,  a  son  of  the 
testator,  by  whom  it.  was  mortga- 
ged to  pay  all  claims  arising  out  of 
the  compromise,  and  the  money 
thus  obtained  was  handed  to  S. 
The  plaintiff  was  afterwards  sued 
on  one  of  the  notes  given  by  him 
and  S.,  S.  having  paid  the  others, 
and  the  amount,  $658  25c.,  levied 
from  him  by  execution.  The  other 
trustees  were  not  aware  of  the  com- 
promise when  made,  but  did  not 
dissent  when  informed  of  it,  and  on 
being  told  of  the  action  brought 
against  the  plaintiff,  said  he  ought 
to  be  re-paid.  The  plaintiff'  hav- 
ing sued  them,  however,  they  de- 
fended at  the  desire  of  J.;  and 
the  court  being  left  to  draw  such 
inferences  as  a  jury  might : 

Held^  that  the  plaintiff'  could  not 
recover,  for  there  was  no  sufficient 
evidence  that  he  became  liable  at 
the  defendants'  request,  and  he 
could  not  be  said  to  have  paid  the 
money  for  them  or  to  their  use. 

SemhUy  however,  that  if  a  jury 
had  found  for  the  plaintiff",  the  ver- 
dict not  being  wholly  unsupported 


by  evidence  would  not  have  been 
set  aside.  ArmoiLr  v.  Jeffrey  et  al.^ 
513. 


MORTGAGE. 

See  Chattel  mortgage. — County 
Court,  1.— Description  of  land, 
3. — Fixtures. — Landlord  and 
Tenant,  2. — Sale  of  Land. 


MUNICIPAL  CORPORATIONS. 

1.  Relief  of  poor — Dufi/  of  muni- 
cipalities—  Consol.  Stats.  U.  (7.,  ch. 
54,  sec.  276.] — C,  a  servant  living 
in  the  town.ship  of  London,  was 
travelling  to  Komoka  with  a  load 
of  trees,  and  was  injured  on  the 
way  by  the  waggon  upsetting.  He 
was  taken  to  the  tavern  of  M.,  in 
the  township  of  Lobo,  where  his 
leg  was  amputated,  and  he  re- 
mained several  months  at  M.'s 
expense,  destitute  and  helpless. 
Held^  that  the  court  had  no  power 
to  compel  the  township  corporation 
to  provide  for  his  relief.  In  the  mat- 
ter of  John  McDougall  and  the  Cor- 
poration of  the  Toionship  of  Lobo,  80. 

2.  13  &  14  Vic.,  ch.  SS^Action 

on  debentures  issued  tinder — Form 
arid  requisites  of  such  debentures  — 
Pleading— V6  &  14  Vic,  ch.  83,  22 
Vic,  ch.  15.] — The  plaintiffs,  exe- 
cutors, declared  on  certain  deben- 
tures, alleged  to  have  been  issued 
under  13  &  14  Vic,  ch.  83,  an  act 
to  vest  the  harbour  of  Cobourg  in 
the  defendants,  and  under  a  by-law 
passed  by  defendants,  averring  that 
said  debentures  shewed  upon  their 
face  that  they  were  issued  under 
said  statute:  that  afterwards,  by  the 
22  Vic.,^ch.  15,  it  was  enacted  that 
the  said  by-law  and  the  debentures 
issued  thereunder  should  be  valid 
and  binding  on  defendants,  not- 
withstanding any  defect  therein : 
th^t  afterwards   defendants,  in  a 
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petition  to  the  legislature  to  con- 
solidate their  debts,  declared  that 
they  were  indebted  to  the  holder 
of  the  debentures  sued  on  in  the 
amount  thereof,  and  thereupon  an 
act  was  passed  whereby  defendants 
were  declared  to  be  so  indebted : 
that  the  payee,  after  the  issuing  of 
said  debentures  under  the  formali- 
ties required  by  law  transferred  the 
same  to  the  testator,  who  became 
the  holder  for  a  valuable  considera- 
tion, and  without  notice  or  know- 
ledge that  they  were  in  any  respect 
invalid  or  illegal ;  and  that  defen- 
dants paid  interest  for  one  year,  but 
neglected  to  pay  it  afterwards. 

Defendants  pleaded,  1.  That  they 
did  not  make  said  debentures,  the 
same  never  having  been  sealed  with 
their  seal.  2.  That  said  debentures 
did  not  on  the  face  thereof,  in  any 
sufficient  form  of  words,  shew  and 
express  that  they  were  issued  for 
or  on  account  of  said  harbour  of 
Cobourg.  3.  That  they  were  not 
issued  for  the  purposes  of  said 
harbour,  nor  was  any  money  raised 
on  them  by  defendants,  and  ex- 
pended on  said  harbour,  but  they 
were  issued  for  a  purpose  wholly 
unauthorised  by  law,  namely,  to 
secure  to  the  payee  the  purchase 
money  of  certain  land  bought  from 
him  by  defendants,  to  be  given  by 
them  to  Victoria  College,  as  the 
payee  well  knew.  6.  That  said 
debentures  were  issued  by  defen- 
dants and  received  by  the  payee 
for  the  purpose  in  said  third  plea 
mentioned,  and  did  not  on  the  face 
thereof,  in  any  sufficient  form  of 
words,  shew  and  express  that  they 
were  issued  on  account  of  said 
harbour. 

The  plaintiffs  replied  to  the  first 
plea,  that  the  by-law  mentioned  in 
the  declaration  provided  that  the 
debentures  to  be  issued  thereunder 
should  be  signed  by  the  mayor 
and  countersigned  by  the  clerk : 


that  they  were  so  signed  and  coun- 
tersigned;  and  after  being  issued 
under  the  formalities  required  by 
law  were  transferred  to  the  testator, 
who  then  became  the  hond  fide 
holder  for  value,  without  notice  of 
an illegality  affecting  them;  and 
that  said  by-law  and  debentures 
were  by  the  22  Vic,  ch.  15,  de- 
clared to  be  valid  and  binding  on 
defendants.  And  to  the  second 
plea  th^^  plaintiffs  replied  that  said 
debentures  were  declaied  valid  by 
the  22  Vic,  ch.  15,  notwithstanding 
any  defect  or  imperfection  therein. 

Held,  on  demurrer,  that  the  third 
plea  was  bad,  as  forming  no  de- 
fence  against  a  bond  fide  holder  for 
value  without  notice ;  and  that  the 
sixth  plea  was  also  bad,  for  if,  as 
the  plea  alleged,  the  debentures 
were  not  issued  on  account  of  the 
harbour,  they  could  not  be  void  for 
not  stating  that  they  were  ;  and, 
besides,  the  plea  would  form  no 
defence  in  the  face  of  the  statement 
in  the  declaration  that  the  deben- 
tures had  been  recognised  as  bind- 
ing both  by  the  legislature  and  the 
municipality. 

Semble,  that  if  the  debentures 
were  issued  under  the  13  &,  14  Vic, 
ch.  83,  and  had  not  expressed  that 
they  were  issued  for  the  harbour, 
they  would,  if  nothing  more  had 
appeared,  be  invalid  under  the  5th 
section  of  that  act. 

Held,  also,  that  the  replications  to 
the  first  and  second  pleas  were 
good.  Crawford  et  al.,  Executors 
of  James  Crawford,  v.  The  Corpo- 
ration of  the  Town  of  Cobourg,  113. 

3.  Treasurer — Appointment —  Date 
of  bond — Wild  land  taxes,'] — A  mu- 
nicipal council  elected  B.  as  their 
treasurer  on  the  25th  of  January, 
and  by  a  by-law  passed  on  the28lh 
appointed  him,  and  directed  that  he 
should  enter  on  his  duties  as  soon 
as  he  should  have  executed  the 
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necessary  bond.  On  the  same  day 
they  passed  a  resolution  accepting 
his  bond,  which  was  dated  on  the 
26th,  Held,  that  no  objection  would 
lie  to  such  bond,  as  having  been 
executed  before  his  appointment. 
Held^  also,  that  the  treasurer  was 
clearly  liable  for  defalcations  in  the 
wild  land  tax,  being  the  proper  per- 
son to  receive  it.  The  Corporation 
of  the  County  of  Essex  v.  Strong, 
149. 

4.  Improper  construction  of  drain 
—  Liability  —  Damages.^  —  In  the 
city  of  Toronto  the' corporation  take 
upon  themselves  the  construction 
of  drains  required  to  lead  from  the 
houses  into  the  main  sewers.  The 
plaintiff  gave  notice  in  the  usual 
way  to  the  committee  of  the  council 
forming  the  board  of  works,  that  he 
wished  a  drain  made,  and  paid  the 
sum  demanded.  The  drain  was 
constructed  under  the  superinten- 
dence of  the  city  engineer,  by  the 
contractors  with  the  city,  but  so  un- 
skillfully  made  that  it  would  not 
carry  off  the  water,  and  in  times  of 
flood  the  water  and  filth  from  the 
main  sewer  flowed  back  through  the 
drain  into  the  plaintiff 's  cellar,  put- 
ting him  to  much  inconvenience, 
which  he  had  endured  for  several 
months  without  being  able  to  obtain 
redress.  Held,  that  an  action  would 
lie  against  the  corporation,  and  that 
$325  damages  was  not  excessive. 
Held,  also,  that  a  by-law  to  author- 
ise the  making  of  the  drain  was  un- 
necessary. Reeves  v.  The  Corpora- 
tion of  the  City  of  Toronto,  157. 

5.  By-law  —  Uncertainty  —  Mis- 
take in  the  name  of  applicant — Costs.'\ 
— A  by  law  described  a  new  road 
to  be  opened  as  follows  : — "  Com- 
mencing on  the  Green  Bay  line  of 
road  on  lot  22,  and  crossing  part  of 
lot  22,  and  lots  23,  24  and  25,  in  the 
sixth  concession  of  Bedford,  until  it 
intersects  the  old  travelled  road,  and 
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continuing  on  to  Bob's  lake  in  the 
said  township  of  Bedford  ;  the  said 
road  to  be  thirty  feet  wide."  Held^ 
bad  for  uncertainty. 

In  the  copy  of  the  rule  nisi  first 
served,  the  applicant's  name  was  by 
mistake  written  James  instead  of 
Joseph  Thompson.  The  road  in 
question  also  passed  through  the 
land  of  one  James  Thompson,  with 
whom  an  arbitration  had  taken 
place,  and  the  corporation  suppos- 
ing him  to  be  the  applicant,  pre- 
pared affidavits  in  answer.  After- 
wards the  mistake  was  discovered, 
and  a  correct  copy  of  the  rule  served. 
The  court, in  making  it  absolute  with 
costs,  directed  the  costs  incurred 
by  the  corporation  in  consequence 
of  the  error  to  be  deducted.  In  the 
matter  of  Joseph  Thompson  and  the 
Corporation  of  the  United  Townships 
of  Bedford,  Olden,  Oso,and  Pahner- 
ston,  545. 

6.  By-law — Refusal  of  reeve  to 
sign.\ — The  reeve  of  a  township 
being  opposed  to  a  by-law  regularly 
passed  while  he  was  present  and 
presiding,  refused  to  sign  it  or  affix 
the  seal.  By  direction  of  the 
council  the  deputy-reeve  then  took 
the  chair,  and  signed  and  sealed 
the  by-law.  Held,  valid,  and  the 
court  discharged  with  costs  a  rule 
afterwards  obtained  by  the  reeve  to 
quash  it.  Preston  and  the  Corpora- 
tion of  ihe  Township  of  Manvers, 
626. 

See  Clerk  of  the  Peace. — High- 
ways, 1,  2,  4,  5. — Taverns. 


MURDER. 

See  Evidence,  3. 


NEGLIGENCE. 

Bridge  —  Collision  —  Evidence — 
Burden  of  proof, } — In  an  action 
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against  the  owners  of  a  steamboat 
for  damage  done  to  the  plaintiffs' 
bridge,  it  appeared  that  the  steamer 
was  found  drifting  against  the 
bridge  one  morning  after  a  storm, 
and  that  the  injury  complained  ol 
was  thus  caused.  Held^  sufficient 
primd  facie  proof  of  negligence, 
and  that  it  lay  upon  defendants  to 
account  for  the  accident.  The  Qat- 
ar aqui  Bridge  Company  v.  Holcomh 
et  al.,  273. 

See  Attorney.  —  Bills   of  ex- 
change AND  PROMISSORY  NOTES, 

3. — Highways,  5. — Municipal 
Corporations,  4. 


NEW  TRIAL. 

Mistake —  Undue  advantage — Sec- 
ond neio  trial  granted.'] — In  an  in- 
terpleader issue,  a  new  trial  having 
been  moved  for,  it  was  agreed  that 
copies  of  the  chattel  mortgages 
under  which  the  plaintiffs  claimed, 
and  which  had  been  proved,  should 
be  sent  to  Toronto  for  the  argument 
in  term.  A  new  trial  was  granted, 
costs  to  abide  the  event.  By  mis- 
take the  original  mortgages  were 
sent  to  Toronto.  The  plaintiffs' at- 
torney did  not  discover  this  in  time 
to  procure  them  for  the  second  trial, 
and  defendant  refusing  to  admit 
copies  in  evidence  obtained  a  ver- 
dict. 

The  court  granted  a  second  new 
trial,  with  costs  to  abide  the  event, 
holding  that  the  defendant  by  his 
refusal  had  taken  an  undue  advan- 
tage of  an  accident.  Murphy  etal. 
V.  Case,  470. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  0. — Cancella- 
tion.-Ejectment,  4.— Evidence, 
3. — Sale  of  Land. — Will. 


NONSUIT. 

The  plaintiff  maybe  nonsuited 
in  a  penal  action.  Ranney  qui  tarn 
V.  Jones,  370. 

NOTICE  OF  CONFESSION, 
See  Ejectment,  4. 

ONUS  PROBANDL 
See  Burden  of  Proof. 


OUSTER. 

Evidence  of,] — See  Mesne  Pro- 
fits, 


PAROL  EVIDENCE. 

Admissibility  of  ]- See  Evidence,!  . 
-Principal  and  AGENT.-fe  Accord 
and  satisfaction. — Bills  of  ex- 
change AND  promissory  NOTES,  4. 


PARTNERS   AND  PARTNER- 
SHIP. 

1.  Dissolution — Covenant  not  to 
receive  partnership  debts — Set-off 
against  money  received.] — Defen- 
dant, on  retiring  from  partner- 
ship with  the  plaintiff,  covenanted 
not  to  receive  any  of  the  debts 
due  to  the  firm  ;  and  to  an  ac- 
tion on  this  covenant  pleaded  that 
he  had  received  only  $10,  which 
he  retained  as  the  consideration  for 
his  executing  to  the  plaintiff  at  his 
request  a  lease  of  certain  land  ;  on 
which  the  plaintiff  took  issue.  On 
a  reference  to  find  the  facts,  with 
power  to  the  court  to  give  such 
judgment  thereon  as  might  appear 
just,  the  arbitrator  reported  that  af- 
ter defendant  had  received  the  $10 
the  plaintiff  by  letter  offered  him 
$10  if  he  would  execute  the  lease, 
which  defendant  did  accordingly; 
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and  tliat  the  plaintiff  had  not  paid 
defendant  the  SIO.  The  court  gave 
judgment  for  defendant.  Teer  v. 
S^nith,  417. 

2.  Solicitors — Endorsement  hy  07ie 
partner  for  the  firm — Proof  of  au- 
thority.']— In  action  against  B.  & 
S.,  a  firm  of  solicitors,  on  promis- 
sory notes  endorsed  by  B.  in  the 
name  of  the  firm,  it  was  proved 
that  on  other  occasions  S.  had  en- 
dorsed in  the  same  manner,  and,  as 
the  witness  believed,  with  B.'s 
knowledge,  but  it  did  not  appear 
what  the  consideration  was  for  the 
endorsements  sued  on,  or  that  S. 
knew  of  them.  Held,  sufficient 
evidence  to  go  to  the  jury  of  a  mu- 
tual authority,  and  a  verdict  having 
been  found  for  the  plaintiff,  the 
court  refused  to  interfere.  Work- 
man  v.  McKinstry  and  Burton 
Sf  Sadlier,  623. 

See  Indemnity  Bond. — Railways 

AND  R.  W.  Cos.,  1. 


PATENT    FOR  INVENTION. 

Action  for  infringing  patent — 
Description  of  invention  claimed.] — 
The  plaintiff  claimed  a  patent  for  a 
new  and  useful  improvement  in  the 
construction  of  saw-mills,  describ- 
ing his  invention  thus  :  '» What 
constitutes  the  invention  is,  gener- 
ally, the  simplicity  of  construction 
of  the  said  saw-mill,  and  making  it 
portable  ;  but  especially  the  direct 
application  of  steam  or  water 
power  by  the  connecting  rod  or 
shaft  B.  to  drive  the  circular  saw." 

On  the  drawing  the  circular  saw 
was  attached  to  the  end  of  a  shaft, 
the  other  end  of  which  was  connec- 
ted directly  by  a  crank  pin  and  the 
rod  B.  with  the  engine. 

In  an  action  for  infringing  this 
patent  the  evidence  shewed  that  in 
other  mills  a  shaft  had  been  long  in 


use,  to  which  the  circular  saw  was 
attached,  but  that  this  shaft  was 
turned  by  a  belt  and  pullies  con- 
nected with  the  shaft  which  by  the 
plaintiff 's  invention  was  connected 
directly  with  the  circular  saw;  and 
that  the  novelty  therefore  consisted, 
not  in  the  direct  application  of  the 
povi'er  to  the  last-mentioned  shaft, 
nor  in  the  placing  the  circular  saw 
on  the  end  of  a  shaft,  but  in  placing 
the  saw  on  the  shaft  to  which  the 
power  was  directly  applied,  thus 
dispensing  with  the  other  shaft. 

IJeld,  that  the  patent,  specification 
and  drawing,  sufficiently  shewed 
that  the  plaintiff  claimed  as  a  new 
invention  what  appeared  by  the  evi- 
dence to  be  so.  Smith  et  al.  v.  Ball 
et  al,  122. 


PATENT  FOR  LAND. 
See  Crown  Grant. 


PAYMENT. 

Sci.  fa.  on  bond — Payment — ■ 
Pleading —  Settlement  to  deprive 
attorney  of  his  costs  and  of  an 
interest  in  the  claim.] — Plaintiff 
having  sued  defendant  on  a  bond 
to  pay  money  by  instalments,  ob- 
tained judgment  for  the  penalty, 
and  execution  for  the  first  and 
second  instalments  successively. 
He  then  brought for  the  third. 
Defendant  pleaded  satisfaction  by 
conveyance  of  land,  and  set-olT,  On 
the  commission  day  of  the  assizes  a 
notice  was  served  on  the  plaintiff's 
attorney  by  his  client  desiring  him 
to  stay,  but  the  case  was  proceeded 
with,  and  at  the  trial  an  acknowledg- 
ment was  produced,  signed  by  the 
plaintiff,  of  defendant's  set-off,  and 
that  the  bond  had  been  paid  in  full. 
A  witness  also  proved  that  the 
plaintiff  had  said  the  suit  was 
brought  without  his  knowledge. 
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A  verdict  having  been  taken  for  the 
plaintiff  with  leave  to  move,  lield, 
that  the  verdict  must  be  entered  for 
defendant,  for  it  should  be  assumed 
that  the  payment  had  been  made 
before  this  sa.jTa.  issued,  and  it  was 
therefore  admissible  under  the  plea. 

In  shewingcauseagainst  the  rule, 
which  was  not  moved  on  affidavit, 
the  plaintiff's  attorney  irregularly 
filed  an  affidavit  that  the  plaintiff 
owed  him  jBSO  when  he  instituted 
the  suit,  which  it  was  agreed  should 
be  paid  out  of  the  money  collected  : 
that  the  plaintiff  was  insolvent; 
and  that  he  had  no  doubt  the  de- 
fendant and  he  had  colluded  to  de- 
prive deponent  of  his  claim  and 
costs.  Semble,  that  if  these  facts  had 
been  shewn  on  a  proper  application, 
the  court  might  have  protected  the 
attorney  in  his  costs,  but  that  they 
could  not  have  interfered  with 
respect  to  his  interest  in  the  claim. 
Shipman  v.  Henderson,  447. 

See  Criminal  Law,  4.— Contract, 
2. — Estoppel,  1. — Indemnity 
Bond. 

PENAL  ACTION. 
See  Lottery— Nonsuit.— Taverns. 


PENALTY. 
See  Building  Agreement. 

PENITENTIARY. 
See  Prisoners. 

PERJURY. 
See  Master  and  Servant. 

PLEADING. 

Taxes — Property  not  liable  assessed 
— Distress — Pleading — Departure.'] 


To  an  avowry  in  replevin  under  a 
a  distress  for  taxes,  the  plaintiffs 
pleaded  that  the  house  and  land 
mentioned  were  exempt  from  taxa- 
tion, being  vested  in  her  Majesty 
for  the  public  use  of  the  province, 
and  occupied  as  a  custom-house. 
Defendant  replied  that  the  assess- 
ment was  not  struck  out  or  rescin- 
ded by  the  court  of  revision,  or  by 
the  county  judge,  nor  declared  by 
either  of  them  to  be  exempt.  The 
plaintiffs  rejoined  that  the  property 
never  was  assessed. 

Held,  reversing  the  judgment  of 
the  county  court,  that  the  rejoinder 
was  not  back  as  a  departure  from 
the  plea,  but  supported  it  against 
the  replication. 

Semble,  that  departure  is  still  a 
fatal  objection  on  demurrer. 

The  plea  was  held  good  in  the 
the  court  below,  and  the  judgment 
on  that  point  was  not  appealed 
from. 

When  a  previous  pleading  of  the 
party  demurring  is  bad,  but  not 
objected  to,  though  the  opposite 
party  cannot  claim  to  be  heard 
against  it,  the  court  may  in  their 
discretion  give  effect  to  the  faults 
apparent. 

In  this  case  the  replication  was 
bad,  on  the  same  ground  on  which 
the  plea  was  supported,  but  the 
plaintiffs  did  not  demur.  Shaw  et 
al.  V.  Shaw,  432. 

See  Accord  and  Satisfaction.-- 
Bills  of  Exchange  and  Promis- 
sory Notes,  1,  4. — Building 
Agreement. —  Charter-Party* 
— Common  Schools,  2. — Cove- 
nants FOR  title. — Detinue. — 
Division  Courts,  \. —  Estoppel. 

—  Foreign  Judgment.  —  High- 
ways, 2 — Husband  and  Wife. 

—  Interest,  2,  3. — ^Landlord 
and  Tenant,  1,  2,  4. — Lien. — 
Lottery,  2. — Municipal  Cor- 
porations, 2.— Payment.— Rail- 
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WAYS  AND  R.  W.  Cos.  SEDUC- 
TION.— Taverns.  — Trespass. — 
Water-course. 


POINT. 

Of  land  in  the  river  in  front  of  lot. 
Whether  included  in  the  lot.'] — See 
Survey,  1. 


POOR. 

Relief  of] — See  Municipal  Cor- 
porations, 1. 


POST-OFFICE  ORDERS. 
See  Criminal  Lav7,  2. 


POWER. 

Sale  of  land  under— Form  of  deed.] 
— See  Sale  of  Land. 


PRACTICE. 

See  Commission  to  take  Evidence. 
— Common  Schools,  3. — County 
Court. — Criminal  Law,  4. — 
Division  Courts — Ejectment, 
1,  2,  3,  4.— Executors,  2.— 
Foreign  Judgment. —  Husband 
and  Wife. — Interpleader,  1. — 
Lottery. — Municipal  Corpora- 
tions, 5. — New  Trial. — Pay- 
ment.—  Pleading.  —  (Quarter 
Sessions. — Replevin.— Statute 
Labour. — Venue. 


PRESUMPTION. 

Of  re-conveyance.] — See  Cancel- 
lation. 

As  to  the  time  when  payment 
made.] — See  Payment. 

See  Foreign   Judgment. — Seduc- 
tion. 


PRINCIPAL   AND  AGENT. 

Excess  of  authority  —  Written 
agreement — Variation  by  parol ^ — 
Defendants,  two  directors  of  the 
Canada  Powder  Company,  placed 
in  the  hands  of  C,  their  secretary, 
their  promissory  note  for  $8000, 
made  in  November,  1858,  payable 
to  the  plaintiffs  on  demand,  which 
C.  deposited  with  the  plaintiffs, 
having  a  receipt  written  under  it 
and  signed  by  their  agent,  which 
expressed  that  the  note  was  to  be 
held  by  the  plaintiffs  as  collateral  se- 
curity for  any  unretired  paper  they 
might  at  any  time  hold  of  the  com- 
pany. In  an  action  on  this  note 
the  plaintiffs'  agent  swore  that  he 
took  it  upon  the  understanding  ex- 
pressed in  the  receipt,  which  was 
in  C.'shand  writing, and  he  believed 
was  signed  at  the  same  time  ;  and 
that  he  made  the  arrangement 
wholly  with  C,  never  having  any 
communication  with  the  defendants 
regardingit.  Defendants  had  plead- 
ed as  an  equitable  defence,  and 
desired  to  prove,  that  the  note  was 
given  in  consequence  of  a  doubt  as 
to  the  power  of  the  Powder  Com- 
pany to  become  parties  to  a  note, 
and  as  security  only  against  the 
want  of  such  power,  and  until  it 
should  be  conferred  upon  them  by 
the  legislature,  which  was  done  in 
May,  1859,  without  loss  in  the 
meantime  to  the  plaintiffs. 

Held^  that  such  evidence  was 
rightly  rejected,  for  that  the  defen- 
dants having  entrusted  C.  with  their 
note  were  bound  by  his  agreement, 
on  which  the  plaintiffs  had  advanced 
their  money,  and  which  could  not 
be  varied  by  parol  testimony.  The 
Commercial  Bank  of  Canada  v. 
Merritt,  etal,  358. 

See  Bills  of  exchange  and  promis- 
sory notes,  3. — Partners  and 
partnership,  1.— Sale  of  Goods, 
2. — Use  and  Occupation. 
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PRINCIPAL  AND  SURETY. 
See  Replevin. 

PRISONERS. 

Conveyance  of  to  pmite^ttiary.'] 
— It  is  the  duty  of  the  sheriff 
of  the  county  in  which  the  city 
is,  and  not  of  the  hip-h  l)ailiff'  of 
such  city,  to  convey  to  the  peniten- 
tiary prisoners  sentenced  at  the 
R^^corder'p  Court.  Glass,  Sheriff  v. 
Wigmore,  37. 

PROHIBITION. 
See  Division  Courts,  3. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Promis- 
sory Notes. 

PROPERTY. 

When  it  vests  on  Sale.l—  See  Sale 
OF  Goods,  1. 

PROVINCIAL  INSURANCE 
COMPANY. 

See  Foreign  Judgment. 

aUARTER  SESSIONS. 

The  proper  proceeding-  to  reverse 
a  judgment  of  the  court  of  quarter 
sessions  is  by  writ  of  error,  not  by 
certiorari  and  habeas  corpus.  Re- 
gina  v.  Powell  2L5. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

\.  Action  by  creditors  of  R.  W. 
Co.  against  shareholders —  Work  com- 
menced before  svjjicienf  stock  sub 
scribed — Right  of  one  iiartner  to  bind 
the  firm  by  subscri'ption — Equitable 


defence — Pleading.'] — To  an  action 
by  creditors  of  a  railway  company 
against  shareholders,  under  "  The 
Railway  Act,"  sec.  80,  defendants 
pleaded,  upon  equitable  grounds, 
in  sub??tance  :  2.  That  the  company 
was  incorporated  to  construct  their 
road  from  B  to  D.,  with  a  capital  of 
£500,000  :  that  they  entered  into  a 
contract  wiih  the  plaintiffs  and  oth- 
ers to  make  a  portion  of  it,  and 
instructed  them  to  proceed,  without 
having  enough  stock  subscribed  to 
afford  a  reasonable  expectation  that 
they  would  obtain  subscriptions  for 
the  whole,  or  for  enough  to  give  a 
reasonable  hope  that  they  would  be 
able  to  complete  the  line  :  that  this 
contract  was  afterwards  abandoned 
and  another  made  with  the  plain- 
tiffs for  a  smaller  portion  of  the  line; 
that  the  sum  required  for  this  last 
contract  exceeded  what,  could  rea- 
sonably have  been  expected  from 
the  stock  subscriptions,  which  had 
since  proved  insufficient  to  pay  it: 
that  when  they  entered  into  the«e 
contracts  the  company  had  no 
means  and  no  reasonable  hope  of 
obtaining  the  means  to  complete 
the  whole  line,  of  which  the  plain- 
tiffs then  had  notice;  that  no  por- 
tion of  the  road  had  been  completed : 
that  the  plaintiffs'  judgment  was 
obtained  upon  the  last  contract : 
that  defendants  never  consi  nted  to 
the  construction,  or  to  any  contract 
for  the  construction,  of  any  portion 
of  the  railway  without  the  whole 
stock  having  been  subscribed  for; 
and  that  they  never  waived  the  im- 
plied condition  on  which  they  sub- 
scribed, namely,  that  they  were 
only  to  be  liable  provided  the  whole 
stock  was  subscribed  for  ;■ — and  so 
they  said  that  they  never  were 
shareholders,  nor  liable  to  pay  for 
their  shares. 

3rd.  That  the  defendants  (three 
in  number)  at  the  time  of  the  al- 
leged subscription  were  in  partner- 
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ship  as  ironmongers  :  that  by  the 
terms  of  their  co-partnership  no  one 
of  ihem  could  bind  the  others  by 
such  a  subscription  without  their 
consent:  that  the  subscription  was 
signed  by  C,  one  of  them,  in  ihe 
name  of  the  firm,  without  tlie  con- 
sent of  G.,  another  of  the  partners, 
but  on  the  express  condition  that 
unless  he  should  ratify  it  the  same 
should  not  bind  any  of  them,  and 
that  G.  refused  to  ratify  ;  and  de- 
fendants denied  that  they  had  ever 
paid  any  thing  on  account  of  the 
shares,  as  alleged  in  the  declara- 
tion. 

Held,  on  demurrer,  both  pleas 
bad;  for,  as  to  the  first,  the  facts 
alleged  would  clearly  not  entitle 
defendants  to  a  perpetual  injunc- 
tion, if  to  any  relief  in  equity  ;  and 
as  to  the  second,  though  one  part- 
ner could  not  bind  the  others  in 
such  a  matter,  it  should  have  been 
averred  that  when  the  calls  were 
made  upon  the  defendants  as  al- 
leged, they  refused  to  pay  on  the 
ground  that  they  were  not  share- 
holders or  liable. 

Semble,  that  the  second  plea  was 
bad  also,  as  being  pleaded  as  a  de- 
fence by  all,  when  it  was  a  defence 
for  C.  only,  by  reason  of  the  facts 
pleaded.  Moore  and  Adam  v.  Ed- 
ward Gurneij.  Charles  Gurney,  and 
j  Alexander  Carpenter^  (and  other 
cases)  127. 

2.  Action  by  creditors  of  R.W.  Co. 
against  shareholder —  Set-off"\ — To 
an  action  by  a  judgment  creditor  of 
a  railway  company  against  a  share- 
holder, defendant  pleaded,  on  equi- 
table grounds,  2.  A  set-off  for 
land  sold  by  him  to  the  company  ; 
and,  8.  A  similar  defence,  setting 
out  that  he  had  agreed  to  sell  the 
land  to  the  company  for  a  sum 
named,  out  of  which  his  stock  was 
to  be  deducted,  and  the  balance  paid 
to  him  in  cash  ;  and  that  the  com- 


pany had  entered  and  taken  posses- 
sion of  the  land. 

Held,  on  demurrer,  both  pleas 
bad,  for  it  was  not  averred  that  the 
land  had  been  conveyed,  and  until 
then  the  company  would  not  be  lia- 
ble to  pay  for  it, 

Quocre,  whether  set-ofl^  can  be 
pleaded  at  all  to  such  an  action,  or 
(.0  a  suit  by  the  company  for  calls 
on  stock.  Moore  et  al.  v.  McKinnon 
140. 

"  REASONABLE  WEAR  AND 
TEAR." 

Meaning  of.]  —  See  Charter 
Party. 

RECORDER'S  COURT. 
See  Prisoners. 


RECTOR. 
See  Highways,  S. 

REEVE. 

Refusal  of  to  sign  or  seal  by-law. 
— E feet  of.]— See  Municipal  Cor- 
porations 6. 


REGISTRAR. 

Registrar's  fees.'l—Hdd,  affirm- 
ing Fiopev.  Ferguson,  17  U.  C.  R. 
219,  that  for  a  statement  shewing 
the  different  conveyances  affecting 
a  lot,  with  a  certificate  that  there 
are  no  others,  the  registrar  can 
charge  only  Is.  3d.  for  the  first  one 
hundred  words,  and  9d.  for  each 
additional  hundred,  contained  in 
both  sfaternent  and  certificate.  Mc- 
Donald  v.  Bell,  33. 
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REGISTRATION. 

1.  Judgments — -Registration — 
Priority — 9  Vic,  ch.  34,  sec.  13 — 24 
Vic,  ch.  41.] — The  plaintiffs  re- 
covered and  registered  judgment 
against  W.  and  otliers,  executors  of 
Z.,  in  June,  1857,  but  did  not  give 
a  fi  fa.  lands  to  the  sheriff  until 
September,  1858.  Defendants  re- 
covered and  registered  judgment 
against  the  same  parties  in  April, 

1858,  and  in  July  placed  their  Ji.  fa. 
lands  in  the  sheriff^'s  hands. 

Held,  that  under  9  Vic,  ch.  84, 
sec.  13,  by  delaying  to  place  their 
writ  in  the  sheriff''s  hands  for  more 
than  a  year  the  plaintiffs  had  lost 
the  advantage  of  their  priority  of 
registration,  and  that  it  was  not 
restored  by  the  12th  section  of  24 
Vic,  ch.  41. 

That  clause  only  gives  effect  to 
executions  issued  between  the  18th 
of  May  and  1st  of  September,  1861, 
according  to  priority  of  their  judg- 
ments as  they  would  before  have 
had,  and  does  not  repeal  the  pro- 
vision of  9  Vic,  ch.  84,  above-men- 
tioned. 

Qucdre,  whether  the  enactments 
relating  to  the  registry  of  judg- 
ments so  as  to  bind  lands  apply  to 
judgments  recovered  ao-ainst  exe- 
cutors. The  Commercial  Bank  of 
Canada  v.  The  Bank  of  Upper 
Canada^  91. 

2.  Judgments  Registration  

Triority.\ — Plaintiffs  recovered  a 
judgment  on  the  12ih,  and  regis- 
tered it  on  the  15ih  of  February 

1859.  A  ven,  ex.  against  lands  is- 
sued upon  it  was  received  by  the 
sheriff  on  the  30th  of  October,  1860, 
under  which,  on  the  27th  of  No- 
vember following,  he  sold  and  con- 
veyed the  land  in  question  to  the 
plaintiffs.  Defendants  claimed  un- 
der a  deed  from  one  of  the  judgment 
debtors,  dated  and  registered  on  the 
27th  of  June,  1859. 


Held,  following  Thirkell  v.  Pat- 
terson, (18  U.  C.  R.  75,)  and  Wales 
V.  Bullock,  (10  C.  P.  155,)  that  de- 
fendants' title  must  prevail  over 
the  plaintiffs.' 

Remarks  by  Burns,  J.,  *on  the 
Bank  of  Montreal  v.  Thompson, 
(9  Grant  Chy.  Rep.  51.)  Fraser 
et  al.  V.  Anderson  et  al.,  684. 

RENT. 

tSee  Landlord  and  Tenant.— Use 
AND  Occupation. 


REPAIRS. 

See  Charter   Party. —  High- 
ways, 5. 


REPLEVIN. 

Reference  to  arbitration  —  Dis- 
charge of  sureties.'] — An  action  of 
replevin,  with  all  matters  in  dif- 
ference between  the  parties,  was 
referred  to  arbitration,  and  decided 
in  favour  of  the  defendant,  who 
then  sued  the  sureties  on  the  re- 
plevin bond.  On  motion  to  stay 
proceedings,  on  the  ground  that 
they  were  discharged  by  the  refer- 
ence, defendants  swore  that  they 
had  not  consented  to  the  reference, 
and  the  plaintiff  in  answer  shewed 
that  they  were  aware  of  it  and  did 
not  object,  but  attended  at  the 
arbitration,  and  that  one  of  the  de- 
fendants had  asked  the  plaintiff's 
attorney  for  time. 

Held,  that  as  consent,  on  these 
affidavits,  could  not  be  assumed, 
defendants  were  discharged  ;  and 
the  rule  was  made  absolute.  Burke, 
Assignee  of  the  Sheriff,  v.  Glover 
and  McTavish,  294. 

Sheriff'' s  fees  in."] — See  Rules  of 
Court,  page  581. 

Sec  Common  Schools,  2. 
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REQUEST. 

Evidence  of,  in  action  for  money 
paid.] — See  Money  Paid. 


REVIVOR. 

See  Husband  and  Wife. 


RIVER. 

See  Survey",  1. — Water-course. 


ROADS. 
See  Highways. 


RULES  OF  COURT. 

Relating  to  sheriff's  fees,  and  form 
of  writ  of  assignment  of  dower,  page 
581. 


SALE  OF  GOODS. 

1.  Agreement  to  build  cars — Con- 
struction of —  When  property  'vests — 
Bank  of  tipper  Canada — Right  of 
to  take  security  on  chattels.']  — One 
P.  in  January,  ISbO,  agreed  to  build 
for  tHe  Grand  Trunk  Railway  Co. 
100  cars  of  a  specified  pattern,  to 
be  delivered  in  four  months  and  a 
half  from  that  time  on  their  track  at 
Toronto  free  of  charge ;  the  com- 
pany to  pay  ^825  for  each  car,  pay- 
ments to  be  made  monthly  on  the 
estimate  made  by  a  person  appoint- 
ed by  the  company  on  materials 
furnished  and  work  done  ;  "  pay- 
ments to  be  made  to  the  satisfaction 
of  the  Bank  of  Upper  Canada,  who 
are  to  act  as  receivers."  All  but 
16  cars  were  delivered,  and  these 
16  the  inspector  of  the  company 
had  approved  of,  and  they  were  sent 
to  the  Suspension  Bridge  to  wait 
for  the  springs,  which  the  company 
were  to  furnish. 


On  the  24th  of  September,  1860, 
the  bank  and  the  Grand  Trunk 
Railway  Co.  entered  into  an  agree- 
ment, reciting  the  contract,  and 
that  the  bank  had  made  large  ad- 
vances on  account  of  it,  and  had 
agreed  to  advance  the  necessary 
sum  to  complete  it  and  to  acquire 
the  title  to  the  cars.  The  company 
then  assigned  all  their  interest  in 
the  agreement  and  cars  to  the  bank, 
and  the  bank  leased  them  back  to 
the  company  for  three  years  at  a 
rent  named,  with  a  proviso -that  on 
payment  of  their  debt  to  the  bank 
the  cars  should  revert  to  the  com- 
pany. After  this  P.  received  moneys 
from  the  bank  on  account  of  the 
contract. 

Held,  that  by  the  agreement  the 
cars  vested  in  the  company  before 
delivery:  that  the  bank  were  not 
precluded  by  their  charter  from 
taking  security  upon  them ;  and 
that  they  were  entitled  therefore  as 
against  an  execution  creditor  of  P. 
The  Bank  of  Upper  Canada  v.  Kil- 
laly,  9. 

2.  Consol.  Stats.  C,  ch.  59 — Con- 
struction of  —  Sale  by  agent.]-— ]n 
an  interpleader  issue,  the  plaintiff 
claimed  the  goods  in  question,  two 
horses,  as  purchaser  from  one  I., 
who  he  contended  was  agent  forC, 
the  owner,  within  the  statute.  Con- 
sol.  Stats.  C,  ch.  59.  I.  repre- 
sented that  the  horses,  with  o  her 
goods,  were  sent  to  him  by  C.  to 
sell,  but  that,  C.  owing  him  mone)'', 
he  took  them  for  himself  on  account 
of  the  debt. 

Held,  (see  the  evidence  set  out  at 
length  in  the  case)  that  I.  was  not 
such  a  general  agent  as  is  intended 
by  the  statute,  and  that  if  he  were 
his  thus  taking  the  goods  for  him- 
self would  not  be  a  sale  made  valid 
by  it.  *  Hai/s  v.  0'  Connor,  251. 

3.  Vessel — Sale  in  fm-eign  port — 
Validity  of  as  against  execution  here.] 


686 


DIGEST  OF  CASES. 


■ — A  steamboat  said  to  belong  to  one 
M.,  in  this  country,  against  whom 
the  defendant  had  obtained  an  exe- 
cution, was  sold  at  Detroit  while 
the  writ  was  in  the  sheriff's  hands, 
under  a  judgment  of  condemnation 
and  sale  in  the  admiralty  court 
there,  for  certain  claims  which  by 
their  law  formed  a  lien  upon  her. 
In  an  interpleader  issue  between 
the  plaintiff,  claiming  under  that 
sale,  and  defendant,  the  jury  found 
that  the  vessel  was  not  the  property 
of  M.,  tjie  execution  debtor.  The 
court  held  that  the  evidence  sup- 
ported their  verdict,  and  held.,  also, 
that  at  all  events  the  plaintiffs'  title 
under  the  sale  made  upon  the  judg- 
ment in  rem  must  have  prevailed. 
VanEvery  et  al,  v.  Grant,  542. 

See  Chattel    Mortgage.  —  Evi- 
dence.— Fraud. — Guarantee. 


SALE  OF  LAND. 

Agreement — Construction  — Sale 
under  power — Form  oj  deed.^ — 
An  agreement  between  defendant 
and  one  S.  recited  that  S.  was 
the  owner  of  the  land  in  ques- 
tion, and  had  agreed  to  convey 
the  same  to  defendant  on  pay- 
ment of  a  certain  sum  on  a  day 
named,  and  that  in  default  defen- 
dant should  immediately  cease  to 
have  any  right  to  the  land,  and  S. 
after  giving  a  month's  notice  might 
sell,  and  after  deducting  the  amount 
due  and  interest  pay  to  defendant 
any  surplus.  Defendant  then  cove- 
nanted to  pay  said  sum,  and  on  pay- 
ment thereof  S.  covenanted  to  con- 
vey to  him  ;  and  S.  also  covenanted, 
in  the  event  of  a  sale,  to  pay  de- 
fendant any  surplus.  S.  sold  under 
the  power,  and  conveyed  to  the 
plaintifls  by  deed,  reciting  the  sale, 
and  ihat  he,  S.,  was  the  owner  in 
fee  of  the  land.  The  plaintiff,  in 
ejectment,  claimed  under  this  deed. 


There  was  reason  to  doubt  upon 
the  evidence  whether  the  deed  was 
not  executed  after  the  issuing  of  the 
writ,  and  upon  this  ground  the  court 
granted  a  new  trial,  with  costs  to 
abide  the  event. 

Per  McLean,  J.,  the  conveyance 
to  the  plaintiff  was  open  to  objec- 
tion as  being  executed  by  S.  as 
owner  in  fee,  while  the  agreement, 
though  it  recited  his  ownership, 
conveyed  no  estate  to  S.  from  the 
defendant,  but  was  at  most  only  a 
mortgage  with  power  of  sale. 
B artels  v.  Benson,  143. 

See  Contract,  2. —Covenants  for 
Title.  —  Description  of  Land, 
2. — Lottery. — Railways  and 
R.  W.  Cos.,  2. 


SATISFACTION. 

See  Accord  and  Satisfaction. — 
Bills  of  Exchange  and  Promis- 
sory Notes,  4. 

SAW-MILL. 

See  Fixtures. — Patent  for  Inven- 
tion. 

SCHOOLS. 
See  Common  Schools. 


SCIRE  FACIAS. 
See  Payment. 


SECURITY  FOR  COSTS. 
See  Division  Courts,  1. 


SEDUCTION. 

Marriage  to  a  stranger  before  birth 
of  cJ did— Evidence  of  non-access  — 
Fluading  —  Froof  of  service.']  —  In  an 
action  for  the  seduction  of  the  plain- 
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tiff 's  daughter,  it  appeared  hy  her 
evidence  that  defendant  had  had 
intercourse  with  her  in  January, 
and  up  to  June,  1860.  but  that  she 
married  one  C.  in  October,  i860, 
and  that  the  child  was  born  on  the 
J  1th  of  February,  1861.  The 
plaintiff  having  obtained  a  verdict: 
Beld,  that  the  child  having  been 
born  in  lawful  wedlock, the  mother's 
evidence  was  inadmissible  to  prove 
it  illegitimate  ;  and  a  new  trial  was 
granted. 

Defendant  pleaded,  among  other 
pleas,  as  to  the  alleijed  loss  of  ser- 
vice, and  trouble  in  nursing,  &c., 
that  at  the  time  of  the  delivery  the 
dauo-hter  was  not  an  unmarried 
female.  Held^  on  demurrer,  no  de- 
fence. 

Per  Burns,  J.  — Assuming  the 
action  to  be  maintainable,  the  pre- 
sumption of  service  under  the 
statute  would  cease  after  the  mar- 
riage, but  actual  service  then  might 
be  proved.  Ryan  and  Wife  v. 
Miller,  202. 

2.  Pleadings  and  evidence.']  — Ihe 
plaintiff  sued  for  the  seduction  of 
his  adopted  daughter,  bringing  his 
action  within  six  months  from  the 
birth  of  the  child,  and  averring  loss 
of  service,  which  he  proved,  and  ob- 
tained a  verdict.  Defendant  plead- 
ed only  not  guilty. 

Held,  that  it  w^as  unnecessary  to 
allege  in  the  declaration,  or  to  prove, 
that  neither  the  father  nor  mother 
of  the  girl  was  resident  in  Upper 
Canada  at  the  birth  of  the  child,  or 
if  resident  had  brought  no  action 
within  six  nionths  ;  for  as  the 
plaintiff  had  at  common  law  a  right 
of  action  on  the  facts  stated,  any 
defence  under  the  statute  depriving 
him  of  it  must  bo  pleaded.  Held, 
also,  that  if  such  proof  was  essential 
to  the  action  it  should  after  verdict 
be  presumed. 

In  this  case  there  was  some  evi- 


dence of  the  death  of  both  parents, 
which  might  be  supposed  to  have 
satisfied  the  jury.  JSickells  v. 
Goulding,  36(). 


SET-OFF. 

See  Partners  and  Partnership,  1. 
—  Railways  and  R.  W.  Cos.,  2. 


SHERIFF. 
See  Prisoners. 


SHERIFF'S  FEES. 
See  Rules  of  Court,  page  581. 


SHERIFF'S  SALE. 
See  Estoppel,  1.  — Fraud. 


SHIPPING. 

See  Charter-party.  — Negligence 
— Sale  of  Goods,  3. 


STATUTES  (CONSTRUCTION 
OF.) 

Statutes  of  Jeofails. — See  Venue. 

31  Eliz,,  ch.  5. — See  Lottery,  2. 

12  Geo.  II.,  ch.  28.— See  Bills  of  Ex- 
change and  Promissory  Notes,  6.  — Lottery. 

26  Geo.  IL,  ch.  33.— See  Marriage. 

4  W.  IV.,  ch.  29,  sec.  9.— See  High- 
ways, 4. 

9  Vic,  ch.  34,  sec.  13.— See  Registra- 
tion, 1. 

12  Vic,  ch.  35.— See  Highways,  4. 

13  &  14  Vic,  ch.  83.— See  Municipal 
Corporations,  2. 

16  Vic,  ch.  80.— See  Interest,  3. 

16  Vic,  ch.  101.— See  Highways,  4. 

22  Vic,  ch.  15.— See  Municipal  Cor- 
porations, 2. 

22  Vic,  ch.  116,  sec.  15.— See  High- 
ways, 4. 

Consol.  Stats.  U.  C,  ch.  15,  sec  68.— 
See  County  Court,  2. 

Consol.  Stats.  U.  C,  ch.  19.— See  Divi- 
sion Courts. 

Consol.  Stats.  U.  C,  ch.  22.— See  Re- 
vivor. 
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Consol.  Stats.  U.  C,  ch.  26,  sec.  18.— 
See  Assignment  for  tlie  benefit  of  Creditors. 

Consol.  Stats.  U.  C,  ch.  30.— See  Inter- 
pleader. 

Consol.  Stats.  IT.  C,  ch.  42.— See  Bills 
of  Exchange  and  Promissory  Notes,  1,  7. 

Consol.  Stats.  U.  C,  ch.  45,  sees.  5,  6.— 
See  Chattel  Mortgage. 

Consol  Stats.  U.  C,  ch.  47.— See  Water 
Course. 

Consol.  Stats.  U.  C,  ch.  54.— See  High- 
ways, 1,  3,  4,  5. — Municipal  Corpora- 
tions, 1. 

Consol.  Stats.  U.  C,  ch.  55,  sec.  3. — See 
Assessment. 

Consol.  Stats.U.  C,  ch.  55,  sec.  86. — See 
Statute  Labour. 

Cnnsol.  Stats.  U.  C,  ch.  73,  sec.  8, — 
See  Revivor. 

Consol.  Stats.  U.  C,  ch,  75.— See  Con- 
viction, 1. — Master  and  Servant. 

Consol.  Stats.  U.  C,  ch.  77.— See  Seduc- 
tion, 

Consol.  Stats.  U.  C,  ch.  78.— See  Lot- 
tery, 2. 

Consol.  Stats.  U.  C,  ch.  93.  sec.  6.— 
See  Survey,  3  ;  sec.  53,  See  Survey,  2. 

Consol.  Stats.  U.  C,  ch.  112,  sec.  3,— 
See  Criminal  Law,  4. 

Consol.  Stats.  U.  C,  chaps.  119,  120.— 
See  Clerk  of  the  Peace. 

Consol.  Stats.  U.  C,  ch.  124.— See  Con- 
viction, 1, 

Consol.  Stats.  U.  C,  ch.  126.— See  Stat- 
ute Labour. 

Consol.  Stats.  C,  ch.  6,  sec.  81.— See 
Taverns. 

Consol.  Stats.  C,  ch.  31,  sec.  56.— See 
Criminal  Law,  2. 

Consol.  Stats.  C,  ch.  59.— See  Sale  of 
Goods,  2 

Consol.  Stats.  C,  ch.  92,  sec.  73.— See 
Criminal  Law,  2. 

Consol.  Stats.  C,  ch.  99,  sec.  62.---See 
Criminal  Law,  4. 

Consol.  Stats^  C,  ch.  24.— ^See  Foreign 
Judgment, 

23  Vic,  ch.  25;-^See  Exemption  from 
Seizure. 

23  Vic,  ch.  101. — See  Cumberland, 
(Township  of.) 

24  Vic,  ch.  41. — See  Registration,  1. 
24  Vic,  ch.  53.— See  Venue. 

STATUTE  OF  FRAUDS. 
See  Contract,  2.— Evidence,  L 

STATUTE  OF  LIMITATIONS. 
See  Amendment,  2.— Lottery,  2. 


STATUTE  LABOUR. 

Statute  labour  tax— -Right  to  im- 
priso7i  for  non-payment  oj—  Consol. 
Stats.  U.C.,  ch.  55,  sec.  86,  ch.  126 
— Construction  q/.]  — Under  Consol. 
Stats.  U.  C,  ch.  55,  sec  86,  a  war- 
rant may  issue  to  imprison  a  per- 
son for  non-payment  of  statute  la- 
bour tax,  without  first  summoning 
him  to  answer  or  making  a  convic- 
tion. 

It  is  not  necessary,  under  Con- 
sol. Stats.  U.  C,  ch.  126,  to  set 
aside  such  warrant  before  an  ac- 
tion can  be  brought  against  the  jus- 
tice. 

The  point  decided  being  new, 
the  court  discharged  without  costs 
a  rule  nisi  obtained  to  quash  the 
conviction.    Regina  v.  Morris,  392, 

See  Highway,  3. 


STOCK. 

Action  by  creditor  against  share- 
holders for  calls.'] — See  Railways 
AND  R.  W.  Cos. 

See  Use  and  Occupation. 

SURETY. 
See  Replevin, 

SURVEY. 

1  Lots  fronting  on  river — Point  of 
land  in  front  separated  by  water. \ — 
In  an  action  of  trespass,  defendant 
claimed  as  part  of  lot  16  in  the 
broken  front  of  Escott,  that  part  of 
Gary's  point  in  the  river  St.  Law- 
rence which  would  be  included 
within  the  side  lines  of  the  lot,  if 
projected  from  the  main  shore 
across  a  small  bay,  to  and  across 
the  point  to  the  river  in  front  of  it* 
In  the  original  plan  of  the  town- 
ship the  line  across  the  point  from 
west  to  east,  shewing  an  intention 
to  include  it  in  the  broken  front, 
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was  continued  only  as  far  east  as 
lot  14,  though  the  point  extended 
far  enough  to  cover  the  fronts  of 
lots  15  and  16.  In  scaling  the 
front  on  the  river,  posts  appeared  to 
have  been  put  down  on  the  main 
land,  but  none  could  be  traced  on 
the  point.  The  jury  found  that 
these  posts  were  intended  to  mark 
the  width  of  lots,  not  the  front  an- 
gles of  lots  in  the  broken  front,  and 
that  the  front  of  lot  16  was  upon 
the  main  shore,  and  not  on  the  river 
in  front  of  the  point. 

Eeld,  that  upon  the  evidence  the 
verdict  was  right,  as  no  part  of  the 
point  appeared  to  be  included  in 
the  lot.  Thomson  v.  Sherwood  and 
May,  174. 

2.  Erroneous  survey  —  Consol. 
Stats.  U.  C,  ch.  93,  sec.  Con- 
struction of.'\ — Quaere,  whether  the 
Consol.  Stats.  U.  C,  ch.  93,  sec.  53, 
applies  only  to  cases  where  parties 
have  taken  possession  according  to 
the  lines  run  in  the  original  survey, 
or  to  all  cases  where  a  proprietor 
of  land  has  been  misled  by  an  er- 
roneous survey  made  by  a  licensed 
surveyor,  either  at  the  request  of 
the  proprietor  or  of  some  former 
owner  of  the  land. 

Either  construction  would  have 
excluded  this  case,  and  no  opinion 
was  therefore  expressed.  Swanston 
and  The  Trust  and  Loan  Company 
of  Up2)er  Canada  v.  Strong,  279. 

3.  Consol.  Stats.  U.  C,  ch.  93, 
sec.  6.] — A  surveyor  being  instruc- 
ted to  run  a  boundary  line  by  the 
government,  upon  an  application 
made  to  them  under  Consol.  Slats. 
U.  C,  ch.  93,  sec.  6,  instead  of  as- 
suming that  no  line  existed,  and 
proceeding  as  directed  by  the  act, 
satisfied  himself  that  the  original 
line  could  be  found,  and  retraced  it 
as  far  as  possible.  Held,  that  his 
survey  thus  made  was  not  conclu- 
sive under  the  statute,  but  only  ev- 

86 


idence  as  to  the  position  of  the  old 
line.    Tanner  v.  Bissell  et  al.,  553^ 

^S'ee  Cumberland,  (township  of.) — 
Description  of  land,  1.  — High- 
ways, 4. 


TAVERNS. 

Elections — Consol.  Stats.  C.  ch.  6, 
sec.  81 — Action  for  2)enalties  there- 
tcnder.'] — The  Consol.  Stats.  C.  ch. 
6,  sec.  81,  enacts  that  every  hotel, 
tavern,  and  shop  in  which  spirit- 
uous or  fermented  liquors  or  drinks 
are  ordinarily  sold,  shall  be  closed 
during  the  two  days  appointed  for 
polling,  "in  the  same  manner  as 
it  should  be  on  Sunday  during  di- 
vine service,"  and  that  no  spiritu- 
ous or  fermented  liquors  or  drinks 
shall  be  sold  or  given  during  the 
said  period,  under  a  penalty  of  $100 
for  either  offence. 

In  an  action  for  penalties  under 
this  act  for  both  ofl^ences,  claiming 
SlOO  for  each,  in  separate  counts, 
held,  affirming  the  judgment  of  the 
county  court  on  demurrer,  that  the 
prohibition  is  absolute,  not  restric- 
ted by  any  saving  in  other  statutes  ; 
and  that  a  plea  to  the  whole  decla- 
ration, that  the  liquors  were  sup- 
plied to  travellers,  would  be  bad 
also  as  an  answer  only  to  the 
second  count. 

Held,  also,  that  a  plea  that  there 
was  not  when  the  act  was  passed 
any  law  of  the  land  requiring  taverns 
or  hotels  to  be  closed  on  Sunday 
during  divine  Service  was  bad,  for 
the  Municipal  Act,  Consol.  Stats. 
C,  ch.  54.  sec.  254,  does  so  require 
in  Upper  Canada  ;  and  if  true  the 
absence  of  such  a  law  would  form 
no  defence. 

In  such  an  action  the  declaration 
should  not  be  in  the  disjunctive,  for 
not  keeping  the  hotel  or  tavern 
closed,  and  giving  or  selling  spirit- 
VOL.  XXI. 
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uous  or  fermented  liquors,  &c. 
Widderfield  v.  Metcalfe,  347. 


TAXES. 

See  Assessment.— Common  Schools, 

2,  3. — Municipal  Corporations, 

3.  — Pleading.— Statute  Labour. 

TENDER. 
See  Interpleader,  1. — Lien. 

TITLE. 

See  County  Court,  1. — Ueed. — 
Description  of  Lands,  1,  2. — 
Evidence,  2. — Registration. — 
Sale  of  Goods,   1,  3. — Tres- 

PASS. 


TORONTO,  CITY  OF. 

Liahllity  of  for  non-repair  of 
drains.'] — See  Municipal  corpora- 
tions, 4. 

Venue  in  ejectment  for  land  in.~\ — 
See  Venue. 

TREASURER. 
See  Municipal  Corporations,  3. 

TRESPASS. 

To  land  —  Pleading.']  —  In  an 
action  of  trespass  to  land,  under  a 
plea  that  the  land  is  not  the  plain- 
tiff 's, defendant  isat  liberty  to  shew 
title  in  himself  or  in  another  under 
whom  he  acted.  Gray  v.  Harding 
et  al  241. 

SeeHiGHWAYs,2.— Mesne  Profits. 


TROVER. 

For  debentures — Evidence  of  con- 
version.] —  Plaintiffs  held  certain 
municipal  debentures  for  sale  in 
London.  C,  an  agent  of  the  muni- 
cipality,  procured  one  for  £100 


from  the  plaintiffs,  and  gave  it  to 
the  defendant  in  their  presence,  in 
order  that  the  defendant  might  shew 
it  to  G.  &  Co.,  a  firm  who  defendant 
thought  might  purchase.  This 
firm  afterwards  advanced  <€20,000 
upon  a  deposit  of  £40,000  of  the 
debentures,  and  agreed  to  sell 
£60,000  of  them,  but  the  sale  was 
not  made,  and  the  plaintiffs  subse- 
quently sold  those  deposited  with 
G.  &  Co.,  in  order  to  pay  off  their 
advance.  This  debenture,  how- 
ever, which  had  been  left  by  the 
defendant  with  G.  &  Co.  M^hen  he 
first  went  to  them,  was  overlooked, 
and  remained  in  their  possession. 
The  plaintiffs  having  brought  trover, 
it  appeared  that  G.  &  Co.  retained 
it,  claiming  commission  which 
would  have  arisen  to  them  from  the 
sale,  and  a  lien  on  it  for  moneys  due 
to  them  by  the  defendant,  but  the 
plainrifl^s  knew  nothing  of  this,  and 
had  never  applied  to  them  for  it. 

Heldy  that  the  defendant  was  not 
liable,  for  he  was  guilty  of  no  con- 
version in  placing  the  debenture  in 
the  hands  of  G.  &  Co.  with  the 
plaintiffs'  assent,  and  had  not  in- 
terfered since ;  and  that  the  plain- 
tiffs' remedy  was  against  G.  &  Co.- 
Wilson  et  at.  v.  Mac  Nab,  493. 


TRUSTEES. 

School  Trustees,  when  liable  person- 
ally for  illegal  distress.] — See  Com- 
mon schools,  2. 

UNCERTAINTY. 

In  descriptionof  goods. ]'-SeeCiixT- 
TEL  Mortgage. 

In  boundaries  of  School  section. "l^- 
See  Common  Schools,  1. 

In  description  of  school  site.]  — See 
Common  Schools,  2. 

In  conviction.]  —  See  Conviction, 
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In  desa'iptionoj  road  to  he  opened.'] 
See  Municipal  Corporations,  5. 

As  to  amount  of  damage  caused  hy 
defendant  or  hj  others,  respectivehj.in 
action  for  obstructing  race-tea//.]  — 
See  Water-Course. 

In  description  of  land.'] — /See  Will. 


USE  AND  OCCUPATION. 

Use  and  occupation — Money  had 
and  received — Question  for  the  jury 
tvith  whom  defendant  dealt.] — In  an 
action  for  use  and  occupation,  and 
for  money  had  and  received,  it  ap- 
peared that  the  plaintiff  was  as- 
signee of  R.  M.  &  Co.,  in  trust  to 
secure  payment  by  instalments  of  a 
certain  dividend  to  their  creditors, 
who  instructed  him  not  to  interfere 
with  the  property  until  default.  F., 
one  of  the  firm,  leased  the  premises 
in  question,  which  were  included 
in  the  assignment,  to  defendant 
verbally,  and  said  he  believed  he 
mentioned  to  him  at  the  time  the 
plaintiff's  name  as  owner,  and  re- 
ferred the  defendant  to  him  with 
regard  to  a  proposition  to  purchase. 
Afterwards  the  firm  and  defendant 
had  dealings  together,  and  defen- 
dant claimed  that  after  crediting  the 
rent  they  were  still  indebted  to  him. 
The  plaintiff,  being  examined, 
swore  that  he  had  no  knowledge  of 
defendant's  occupation,  or  of  the 
premises,  but  that  F.  was  autho- 
rised to  rent  the  place,  and  to  use 
his  name  in  the  suit.  Held,  that  it 
was  properly  left  to  the  jury  to  say 
whether  defendant  had  taken  the 
premises  from  the  plaintiff  through 
F.  as  his  agent,  or  from  the  firm; 
and  that  the  evidence  warranted  a 
verdict  for  defendant. 

Certain  road  stock,  which  stood 
in  the  name  of  M.,  but  belonged  to 
the  firm,  was  assigned  with  the 
other  property  to  the  plaintiff.  De- 
fendant, before  the  assignment,  had 
received  the  dividends  under  autho- 


rity from  M.,  and  continued  to  re- 
ceive them  afterwards.  No  evi- 
dence was  given  to  shew  that  either 
defendant  or  the  road  company  had 
notice  of  the  assignment. 

Held,  that  the  plaintiff's  right  to 
recover  was  rightly  left  to  the  jury 
as  with  regard  to  the  rent,  and  a 
verdict  for  defendant  was  upheld. 
Craivford  v.  Fraser,  518. 

VENDOR  AND  VENDEE. 
See  Sale   of  Goods.  —  Sale  of 
Land. 


VENUE. 
24  Vic,  ch.  53 — Construction  of] 
— In  an  action  of  ejectment  com- 
menced after  24  Vic,  ch.  53,  came 
into  force,  for  land  in  the  city 
of  Toronto,  the  venue  was  laid  in 
and  the  trial  took  place  at  the  as- 
sizes lor  the  united  counties  of 
York  and  Peel.  Per  Robinson,  C. 
J. — The  second  section  of  the  act 
clearly  allowed  that  course.  Per 
Burns,  J.— If  the  venue  was  wrong 
the  defect  would  be  cured  by  the 
statutes  of  Jeofails.  Paton  v.  Cam- 
eron et  al.,  364. 

VERDICT. 

Amendment  — Cri3iinal  Law, 
4. — Seduction  2. 


WAIVER. 

'S'eeF0REIGNJuDGMENT.-L0TTERY,2. 

WATER-COURSE. 

Interference  with  water  privilege 
— Obstruction  of  race-ivay—  Consol. 
Stats.  U.  C,  ch.  47,  sec.  2.]— The 
first  count  alleged  that  the  plaintiff 
was  possessed  of  lands  near  the 
river  Otonabee,  and  by  reason 
thereof  had  a  right  to  the  benefit  of 
the  water  to  work  his  mills  on  said 
land,  and  that  the  defendant,  by 
throwing  slabs,  &c.,  into  the  stream. 
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had  wrongfully  obstructed  his  en- 
joyment. 

The  second  count  stated  that  a 
certain  raceway  had  been  construc- 
ted from  a  dam  on  said  stream  to 
the  said  land  of  the  plaintiff,  by 
means  whereof  so  much  of  the  wa- 
ter as  was  necessary  for  the  pur- 
pose of  working  the  plaintiff's 
mill  did  and  ought  to  flow  through 
said  raceway,  but  that  the  defend- 
ant wronglully  threw  slabs  and 
pieces  of  timber,  (&c.,  into  the 
stream  above  said  race-way,  which 
sank,  and  prevented  the  water  from 
flowing  in  its  accustomed  manner 
through  said  race-way  to  the  plain- 
tifl^'s  land,  and  so  hindered  the 
plaintifl^  in  his  enjoyment  of  the 
said  stream. 

It  appeared  that  the  plaintiff's 
land  on  which  the  mill  stood  was 
not  upon  the  stream,  but  that  be- 
tween it  and  the  stream,  along  the 
race-way,  a  tract  of  land  intervened 
belonging  to  one  R.,  from  whom 
the  plaintiff'  held  a  lease  giving 
him  a  right  to  use  the  water.  Sev- 
eral other  persons  owned  mills 
above  the  plaintiff',  who  were  also 
sued  by  him  at  the  same  assizes, 
and  it  was  impossible  to  ascertain 
how  much,  if  any,  of  the  obstruc- 
tion was  caused  by  the  defendant 
and  how  much  by  the  others. 

Held,  that  this  evidence  supported 
the  declaration ;  that  the  plaintiff" 
was  entitled  to  recover;  and  that 
the  uncertainty  as  to  the  amount  of 
defendant's  liability  formed  no 
ground  for  disturbing  the  verdict, 
which  was  for  $40. 

Held,  also,  that  as  the  injury  com- 
plained of  was  caused  by  acts  made 
wrongful  by  statute,  (Consol.  Stats. 
U.  C,  ch.  47,  sec.  2,)  and  such  as 
the  plaintiff  could  individually  re- 
cover for,  it  was  unnecessary  to 
refer  to  the  enactment  in  the  decla- 


ration, the  action  not  being  for  any 
penalty  given  by  it.  Austin  v. 
Snyder,  299. 

See  Survey,  1. 

WILL. 

Descriptio7i  of  Land— Ambiguity 
—  Condit ion  subsequent  —  Evidence 
of  non-performance.]  —  The  land 
claimed  was  in  the  township  of 
East  Flamborough,  and  the  will 
through  which  the  plaintiff  claimed 
devised  all  the  testator's  land  in 
"Flamborough."  There  were  two 
townships,  called  respectively  East 
and  West  Flamborough,  and  none 
called  •  Flamborough  ;  but  it  was 
proved  that  the  testator  owned  this 
land,  and  not  shewn  that  he  had 
any  other  land  in  either  East  or 
W^est  Flamborough.  Held,  that  this 
land  might  pass  by  the  devise. 

The  devise  was  to  one  C,  sub- 
ject to  a  condition  that  he  should 
within  two  years  take  the  name 
and  arms  of  testator,  in  default  of 
which,  or  in  case  of  his  death  be- 
fore testator,  there  was  a  devise 
over  to  one  D.,  through  whom  the 
plaintiff"  claimed.  The  evidence  of 
facts  necessary  to  shew  the  effect  of 
this  devise  not  being  clear,  a  new 
trial  was  granted  with  costs  to  abide 
the  event,  on  condition  ihat  both 
parties  should  admit  M.'s  seisin. 
Nicholson  X.  Buo^kholder,  108. 
See  PxEcuTORs. 

■  7-^ 

WORDS  (CONSTRUCTION  OF.) 

''^ Repairs''^  —  '■''Reasonable  ivear 
and  tear^^  —  See  Charter-Party. 

Insolvent. —  See  Chattel 
Mortgage. 

Usually  per jormed.'"^ — See  High- 
ways, 3. 

^''Altered.''''] — See  Highways,  3. 
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